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NOTANDA  ET  CORRIGENDA. 


NOTANDA. 

GOMMOir  LAW. 

VoL  IV.,  p.  160— The  Privy  Council  allowed  the  appeal  of  plaintiffii  in  ApoUo 
Candie  Coy.  v.  PoweU  (Collector  of  Castoms). 

Vol.  rv.,  p.  315— The  Privy  Council  diamiiwed  the  appeal  of  defendant  in  Davk 
V.  Harris  (No.  1). 

Vol.  V.^  p.  78 — ^Hie  action  Peabody  v.  Barron  was  subsequently  settled,  and  the 
plainti£f's  appeal  to  the  Privy  Council  was  abandoned. 


coicHON  LAW.  CORRIGENDA. 

FAGK. 

102.  Line  25,  after  the  word  ''racecourse.'*  add  ''to  permit  the  same." 

154.  Lines  14,  15  and  16  of  head-note,  strike  out  "without  notice  of  their 
intention  to  terminate  the  credit,*'  and  "on  the  above  facts  being 
proved." 

154.  line  16,  after  the  word  "plaintiff"  add  "on  the  ground  that  defendants 
were  not  bound  to  honour  the  plaintiff's  overdraft  longer  than  they 
thought  fit." 

205.  Lines  11  and  12  from  the  bottom,  instead  of  the  words  "for  the  portion  of 

the  piles  which  was  underground,"  read  "of  three  feet  over  and  above 
the  actual  measurement." 

206-  lines  7  and  8  from  the  top,  instead  of  the  words  "of  the  piles  which  were," 
read  "over  and  above  the  actual  measurement  of  the  piles  when." 

206.  Line  9,  instead  of  the  words  "the  whole  length  of  the  piles  both  above  and 

under  ground,"  read  "these  three  feet." 

219.  Line  2  in  statement  of  B.  v.  M'KemU,  for  "Dotding"  read  ** Docker." 

304.  lines  5  and  6  of  judgment  of  Sir  G.  /»ne«,  J.,  for  "defendant,"  read 
"plaintiff." 

316.  Line  7  from  the  bottom,  strike  out  "(C.  B.  Stephen  with  him.)" 


XQUITY. 
FAOB. 

25.  Lines  14  and  15  of  headnote,  for  "mortgagee,"  read  "mortgagor.' 
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SUPREME  COURT  OF  NEW  SOUTH  WALES::  .• 


Of  rm 


Common  i.ah)  Ifutttftittttom 


DITEING  THE  FIRST  TERM,  1884. 


PITT  AND  Others  t.  JONBS  and  Others.  i884 


Cwtom— Conflicting  wUh  common-law  righls  of  parties.  ^^  2^  j^^ 

Custom  ifl  a  local  law  which  supeniedes  the  general  law,  and,  if  properly 
established,  it  is  no  objection  to  the  validity  of  a  onstom  that  it  is  in  opposition  to  Ifariin,  C.  J., 
the  law  generally  governing  the  rights  of  parties.  Windeyer 

'  In  «i  action  by  stock  and  station  agents  to  recover  conunission  on  the  sale     /^m^  jj, 

of  station  property,  the  defendants  tendered  evidence  of  a  eastern  among  stock  and 
station  agents  in  Sydney  that,  where  several  agents  have  been  employed  to  sell 
the  same  property,  those  only  are  entitled  to  commission  ytho  have  concluded  the 
contract  of  sale.  This  evidence  having  been  rejected  by  the  presiding  judge,  and 
the  plainti£b  having  obtained  a  verdict : — 

Held  (;by  Wikdsstkb,  J.,  and  Innis,  J.— Mahtiv,  O.J.,  dissenting^  that  the 
evidence  rejected  ought  to  have  been  received ;  and  a  new  trial  was  ordered* 

In  this  action  the  plaintiffs,  Pitt,  Son  and  Badgery,  sued  the 
executors  of  William  Baldwin  for  commission  at  the  rate  of  1  per 
cent,  on  the  sale  of  Doondi  station. 

At  the  trial  on  14th  September,  1883,  before  His  Hcmour  the 
^  Chief  Justice  and  a  jury  of  four,  it  appeared  that  JBaldwin^  some 

time  in  the  month  of  February,  1881^  placed  the  station  in  the 
hands  of  the  plaintiffs  (who  are  stock  and  station  agents,  of 
Sydney)  for  sale*  In  the  same  months  but  (as  was  admitted  for 
the  purpose  of  the  argument)  at  a  date  subsequent  to  that  on 
I  which  the  property  was  placed  in  the .  plaintiffs'  hands^  Baldwin 
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1884       instructed  GFti£Khs  and  Weaver,  also  stock  and  station  agents 

Put       carrying  ^li'.  business  in  Sydney,  to  sell  DoondL     Both  the 

*,  •  • '  __  

JoKBB.  pl&intifia  •imd  Griffiihs  and  Weaver  communicated  with  Fisher, 
the  ult^ifiate  purchaser,  but  no  sale  was  effected  until  March, 
188S»  when  Griffiths  and  Weaver  sold  Doondi  through  a 
.Qta^efasland  agent  of  theirs  to  Fisher. 
• '/-*The  defendants,  at  the  trial,  tendered  evidence  of  a  custom 
•, ..  «.mong  stock  and  station  agents  in  Sydney,  that  where  several 
agents  have  been  employed  to  sell  the  same  property  the  only 
agents  entitled  to  commission  are  those  who  have  concluded 
the  contract  between  the  parties.  His  Honour  rejected  the 
evidence,  and  the  jury  returned  a  verdict  for  the  plaintiffs. 

The  defendants  having  obtained  a  Rule  nisi  for  a  new  trial  on 
the  ground  that  the  evidence  tendered  ought  to  have  been 
received, 

Barley,  Q.C.,  and  Armstrong  now  (Feb.  13)  moved  to  make 
the  Rule  absolute — The  books  are  full  of  cases  in  which  evidence 
has  been  admitted  of  custom  in  order  to  control  the  operation  of 
the  law,  for  example,  as  to  the  effect  of  the  "  reputed  ownership" 
clause  in  the  English  Bankruptcy  Act:  Ex  parte  Wingfidd  (1). 

[Sir  J.  Martin,  C.J.  In  that  case  the  custom  did  not  contra- 
dict the  statute;  that  decision  only  amounted  to  this,  that  al^ 
though  there  was  possession  of  the  horse,  the  existence  of  the 
custom  showed  that  there  was  no  "reputed  ownership;"  the 
x^ustom  was  used  in  order  to  carry  out  the  intention  of  the 
statute.] 

Possession  is  pri/md  fade  evidence  of  ownership :  Ex  parte 
Evans  (2). 

[Sir  G.  Innbs,  J.  The  case  of  Hamilton  v.  Bell  (3)  is  to  the 
same  effect.] 

In  Ex  parte  Powell  (4),  and  Ex  parte  Hattersley,  in  re  Wat- 
Jcine  (5),  evidence  was  admitted  of  a  custom  in  order  to  show  the 
kind  of  possession  requisite  to  bring  goods  within  the  "  reputed 

(1)  10  Ch.  I>.  691.  (2)  11  Ch.  D.  691.  (3)  10  Ex.  646. 

(4)  1  Ch.  D.  601.  (6)  8  Oh.  D.  601. 
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ownership"   clause.      In    Broad  v.    Thomas   (6)    proof  of   a       1884 
custom  was   admitted  that  a   shipbroker    is    not  entitled    to        pm 
charge   compensation  for  his  trouble  where  the  contract  for      jo^ 
a  charter  is  not  carried  out,  although  it  be  broken  off  by 
the  owner;  so  in  Bead  v,  Rann  (7).     In  both  these  cases  the 
plaintiff  would  have  been  entitled  to  be  paid  for  the  work  done 
by  him,  but  for  the  custom  proved.    In  Hutchinaan  v.  Tatham  (S), 
evidence  was  received  of  a  usage  by  which,  if  the  napae  of  the 
principal  is  not  disclosed  within  a  reasonable  time,  the  agent  him- 
self is  personally  liable. 

■ 

[WiNDEYER,  J.,  referred  to  Cunard  v.  Van  Oppen  (9).] 

That  was  the  converse  of  the  present  case;  there  the  custom 
proved  was  that  the  person  firat  introducing  the  customer  should 
alone  receive  commission. 

[Sir  J.  Mabtin,  C.J.  In  Hutchinson  v.  Tatham  (8),  the  custom 
was  not  inconsistent  with  the  contract.] 

Frazer  v.  Evans  (10)  is  a  strong  case,  in  which  evidence  was 
admitted  of  a  custom  which  overrode  the  Statute  of  Fravds\  and 
it  was  decided  that  a  dock  warrant  passed  not  only  the  property 
in,  but  the  possession  of  goods.  Humphrey  v.  Dale  (11);  Fleet  v. 
Murton  (12),  and  SouihweU  v.  Bowditch  (13),  are  cases  in  which 
evidence  of  custom  was  admitted  to  contradict  the  law. 

[Sir  Q.  Innes,  J.  In  Truem/jm  v,  Lodei*  (14),  Lord  DenTiian, 
C.J.,  says: — "But  the  cases  go  no  farther  than  to  permit  the 
explanation  of  words  used  in  a  sense  different  from  their  ordinary 
meaning,  or  the  addition  of  known  terms  not  inconsistent  with 
the  written  contract."] 

We  also  cite  Bmodiffe  v.  Leigh  (15).  It  is  more  reasonable 
that  the  vendor  should  pay  the  agent  who  really  effected  the  sale^ 
than  that  he  should  pay  commission  to  half-a-dozen  agents. 

(6)  7  Ring.  99.  (11)  7  E.  &  R.  266;  E.  R.  &  E.  1004; 

(7)  10  R.  &  C.  438.  26  L. J.»  Q.R.  137;  27  L.  J.,  Q.R.  390. 

(8)  L.R.18  C.P.  482.  (12)  I4.R.,  7  Q.R.  126. 

(9)  1  P.  &  F.  716.  (13)  1  C.P.D.  174. 

(10)  6  &C.R.  325.  (14)  11  Ad.  &  E.  589. 

(15)  6  Ch.  D.  256. 
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1884  Stephen,  Q.C.,  and  Donovan  showed  cause-^-The  answer  to  the 

¥m       last  ftfgument  is,  that  the  vendor  ought  not  to  have  employed  a 

JoHw.      n^na^J^  of  brokers  unless  he  intended  to  pay  them.    The  eases 

cited  as  to  the  ord^  and  disposition  dause  in  tiie  Bankruptcy 

Acts  do  not  apply,  as  the  custom  merely  shows  in  what  cases  the 

law  is  not  applicabte. 

[Sm  J.  Martin,  C.J.  ffv^diineon  v.  Tatham  (16)  is  the 
str(H)gest  case  dted  against  you.  1%ere  Brett,  J.,  though  with 
some  doubt,  thought  the  evidence  of  custom  was  admissible; 
and  Keating,  J.,  says  that  he  agreed  with  Brett,  J.,  that  the  case 
went  beyond  any  previous  decision.] 

A  custom  is  sought  to  be  proved  here  which  contradicts  the  law 
that  an  agent  is  entitled  to  his  commission  if  a  sale  is  iH'Ought 
about  by  his  instrumentality :  Gibson  v.  Crick  (17).  In  Barhnv 
V.  Woolcott  (18),  decided  after  Frazer  v.  Evans  (19),  it  was 
held  that  dock  warrants  could  not  be  deemed  negotiable  instru- 
ments, although  a  custom  existed  to  consider  and  deal  wiUi  them 
as  such. 

[Sm  Q.  Innbs,  J.,  read  the  observations  of  MeSLor,  J.,  mBobvnaon 
V.  Mollett\20)\ 

The  custom  is  unreasonable ;  the  agent  may  not  know  of  the 
employment  of  other  agents,  and  the  purchaser  may  favour  one 
agent  by  settling  with  him  the  final  terms  of  the  purchase,  and  if 
the'custom  is  a  good  one  the  latter  agent  would  alone  be  entitled 
to  be  paid  commission,  although  the  other  agents  employed  may 
have  done  all  the  work  and  brought  the  parties  together.  The 
jury  must  be  taken  to  have  found  that  the  purchaser  was  first 
introduced  by  the  plaintiffs,  and  the  custom  sought  to  be  proved 
is  that  Griffiths  and  Weaver,  although  they  did  not  first  introduce 
Fisher,  are  entitled  to  commission  because  they  concluded  the 
transaction. 

(16)  L.R.  8  C.P.  482.  (18)  8  S.C.R.  360» 

(17)  1  H.  &  C.  142;  31  L.J.,  Ex.  ^.  (19)  6  S.C.E.  825. 

(20)  L.R.  7  H.L.  802. 
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[Sm  J.  Mabtin,  C.J.    I  told  the  jury  to  find  whieh  of  the       igd4 
agents  effectively  first  introduced  the  customer.]  ^^m 

Darley  in  reply — ^The  general  law  is  that  if  an  agent  introduces  Johm. 
a  purchaser  to  a  vendor  he  is  entitled  to  commission.  The 
custom  we  are  contending  for  adds  this  incident^  that  an  agent 
who  has  introduced  a  customer  does  not  earn  his  commission 
unless  he  has  also  brought  the  negotiations  to  a  successful  issue. 
Hie  usance  of  three  days'  grace  is  allowed  to  the  acceptor  of 
a  bill  of  exchange  by  a  general  custom  of  merchants. 

Citr.  adv,  mdt 

The  arguments  were  heard  on  13  th  and  14th  February ;  and  on 
15th  February  the  following  judgments  were  delivered: — 

Sib  J.  Martin,  C.J.  My  colleagues  have,  in  this  ease,  prepared 
written  judgments,  and  I  have,  since  coming  into  court,  been 
considering  whether  it  would  not  be  better  to  postpone  giving  my 
judgment,  in  order  to  be  able  to  put  it  into  writing  also;  but  on 
the  whole,  as  I  have  had  an  opportunity  of  considering  the  cases 
cited,  and  have  looked  at  several  others  which  have  not  been 
cited,  I  think  there  is  no  sufficient  reason  to  postpone  my  decision. 
I  will,  therefore,  now  proceed  to  give  my  oral  judgment  without 
further  delay. 

This  action  was  brought  by  the  plaintiffs  against  the  executors 
of  Mr.  Baldwin,  to  recover  commission  for  work  and  labour  done 
by  them  as  commission  agents  in  endeavouring  to  effect  the  sale 
of  a  station.  At  the  trilil  before  me,  the  defendants  sought  to 
give  evidence  of  a  custom  or  usage  in  Sydney,  that  "  if  property 
is  placed  in  the  hands  of  several  stock  and  station  agents  for  sale, 
the  person  who  concludes  the  sale  is  the  only  one  who  is  entitled 
to  receive  commission."  I  rejected  that  evidence,  and  the  verdict 
went  for  the  plaintiffs  for  600t,  being  1  per  cent,  upon  60,000?., 
the  amount  of  purchase-money  of  the  station. 

It  appears  that,  after  this  property  was  put  into  the  hands  of 
the  plaintiffs  in  order  to  enable  them  to  effect  a  sale,  various 
interviews  were  had  by  them  with  persons  in  Melbourne  and 
elsewhere,  and  a  long  correspondence  ensued;  the  negotiations, 
however,  resulted  in  no  sale.    Subsequently,  the  firm  of  Griffiths 
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1884  and  Weaver,  who  were  also  communicated  with  by  Mr.  Baldwin, 
Pm  took  various  steps  in  order  to  find  a  purchaser,  and  ultimately  a 
^'  sale  was  effected,  either  through  them,  or  through  a  person  acting 
in  concert  with  them;  the  sale  being  made  to  Mr.  Fisher,  whose 
name,  according  to  the  finding  of  the  jury,  was  first  mentioned 
by  the  plaintiffii  to  Mr.  Baldwin  as  that  of  a  probable  buyer.  I 
held  that  if  the  plaintiffs  were  the  persons,  notwithstanding  the 
employment  of  Griffiths  and  Weaver,  who  had  first  effectively 
brought  the  purchaser  to  the  vendor,  the  jury  ought  to  return 
a  verdict  for  the  plaintiffs.  It  was  in  that  state  of  things  that 
the  defendants  attempted  to  get  in  evidence  of  this  custom 
or  usage,  that  where  two  pei-sons  have  been  employed  as  com- 
mission agents  for  the  purpose  of  selling  a  station  property,  and 
one  of  them  has  failed  to  bring  matters  to  a  crisis,  the  person  who 
succeeds  in  effecting  the  sale  is  the  only  one  entitled  to  commission 
— ^that  was  the  custom  sought  to  be  proved,  and  which  I  rejected 
— and  the  question  for  the  determination  of  the  Court  is  whether 
I  was  right  in  rejecting  that  evidence. 

First,  we  must  enquire  what  was  the  contract.  It  was  not  in 
writing — there  was  not  a  written  contract  by  which  Baldwin 
agreed  to  employ  the  plaintiffs  as  his  agents  to  effect  a  sale,  and 
to  pay  them  commission  if  they  brought  a  purchaser  to  him,  and 
the  sale  took  place  to  the  person  whom  they  so  introduced;  but 
the  effect  was  the  same.  The  plaintiffs  were  to  get  commission 
for  their  trouble,  and  a  contract  of  that  sort  was,  no  doubt, 
implied  by  law,  just  the  same  as  if  it  had  been  written  down. 
Persons  entering  into  such  a  contract  are  entitled  to  be  paid 
their  commission  if  they  find  the  person  who  afterwards  buys, 
even  although  they  may  not  have  succeeded  in  effecting  a  sale,  or 
even  if  the  person  who  employed  them  goes  to  the  purchaser 
behind  their  backs  and  effects  a  sale  to  him.  The  vendor  is 
bound  by  law  to  pay  his  agents  if  the  purchaser  is  brought  to  his 
knowledge  through  their  instrumentality,  even  although  they  did 
not  actually  bring  about  the  closing  of  the  transaction.  It  is 
clear  what  the  contract  was,  and  it  is  equally  clear  what  the 
legal  effect  of  such  a  contract  is. 

Now  it  was  sought  to  give  evidence  of  a  usage  directly 
in    the   teeth    of  that  law,   although   the   contract   is    clear. 
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and  the  legal  effect  beyond  all  doubt,  as  decided  in  the  case  of  1884 
Oreen  v.  Bartlett  (21).  The  question,  whether  or  not  an  p^^ 
agent  is  entitled  to  commission  on  the  sale  of  property,  has  been 
repeatedly  litigated,  and  it  has  uniformly  been  held  that,  if  the 
relation  of  buyer  and  seller  has  been  brought  about  by  the  act  of 
the  agent,  he  is  entitled  to  commission,  although  the  actual  sale 
was  not  effected  by  him.  We  have  acted  upon  that  law  here 
many  times,  and  there  is  no  doubt  that  if  the  relation  of  buyer 
and  seller  was  brought  about  by  the  plaintiff,  then,  whoever 
was  the  means  of  closing  the  transaction,  the  plaintiffs,  by 
having  brought  the  parties  together,  were  entitled  to  their 
commission.  It  is  now  sought  to  alter  the  law  by  admit* 
ting  evidence  of  this  usage,  and  to  take  away  the  decision  of  the 
question  from  the  Court,  and  to  hand  it  over  to  a  number  of 
merchants  and  commission  agents. 

A  number  of  cases  have  been  cited  on  behalf  of  the  defen- 
dants, and  I  am  prepared  to  admit  that  there  are  ezpressions 
in  them  which  go  a  long  way  to  support  their  contention. 
We  cannot,  however,  read  reports  of  judgments  like  statutes, 
so  as  to  give  effect  to  every  word  which  they  contain;  they  may 
not  be  accurately  reported,  and  sometimes  judges  lay  down  prin- 
ciples in  terms  larger  than  they  intended.  Where  there  are 
a  great  number  of  decisions  on  a  particular  point,  it  is  not  at  all 
unusual  to  find  expressions  in  some  of  them  which  it  is  difficult  to 
reconcile  with  expressions  in  the  others.  In  every  instance  of  that 
sort  we  are  driven  back  to  first  principles  as  the  only  safe  course 
to  pursue.  One  of  the  cases  cited,  and  which  is  the  chief  case 
relied  upon  by  the  defendants,  is  that  of  Humphrey  v.  Dale  (22), 
where  it  was  sought  to  make  a  defendant  liable  by  proving  a 
custom.  In  that  case.  Lord  Chief  Justice  Campbell  quotes  the 
following  passage  from  PhUlipa  on  Evidence,  to  show  under  what 
circumstances  evidence  of  usage  is  allowed: — ^"Evidence  of  usage 
has  been  admitted  in  the  foregoing  instances  of  contracts  relating 
to  transactions  of  commerce,  trade,  farming,  or  other  business  for 
the  purpose  of  defining  what  would  otherwise  be  indefinite,  or  to 
interpret  a  peculiar  term,  or  to  explain  what  was  obscure,  or  to 

(21)  14  C.B.,  N.S.  688. 
(22)  7  E.  &  B.  206;  B.  B.  &  E.  1004;  26  L.J.,  Q.B.  137;  27  UJ.,  Q.B.  390. 
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1884  ^scertada  "vrh^t  was  eqiavoc&l;  or  to  annex  partioiilaRi  and  m^ 
Pitt  denta  whieh^  althongl;^  not  mentioned  in  the  eoatracts,  were 
JoN£s.  coiiAected  with  them  or  with  the  relatioBs  growing  out  of  ihfNB; 
and  the  evidence  in  such  cases  ia  admitted^  with  the  view  of 
giving  e£S9ct,  as  far  as  can  be  done,  to  the  presumed  intention  of 
the  parties."  This  is  more  shortly  and  more  neatly  expressed 
by  Lord  Denman,  in  Trueman  v.  Loder  (23): — ''Custom  of 
trade  has  been  supposed  to  form  a  virtual  exception  to  this  well- 
known  rujle;  but  the  cases  go  no  further  than  to  permit  the 
explanation  of  words  used  in  a  sense  different  from  their  ordinary 
meaning,  or  the  addition  of  known  terms  not  inconsistent  with 
the  written  contract/'  This  is  in  substance  what  is  stated  in 
Phillips  on  Evidence,  and  what  appears  from  Lord  CampbeU'e 
judgment,  which  I  have  referred  to,  viz.:  that  evidence  of  custom 
is  allowable  in  order  to  explain  the  sense  in  which  words  are 
used,  and  to  add  terms  not  inconsistent  with  a  written  contract. 
In  the  case  of  Ihumphrey  v.  Dale  (24),  it  was  sought  to  make  a 
broker  or  commission  agent  liable,  by  giving  evidence  of  a  custom 
that,  by  not  disclosing  the  name  of  his  principal,  he  might  himself 
be  looked  to  as  the  purchaser^  although  the  contract  was  made 
with  him  as  an  agent  The  custom  was  admitted,  not  to  show 
that  he  was  liable  on  a  contract  by  which,  on  the  £ace  of  it,  he 
was  not  boimd  as  principal,  but  to  show  that  he  made  another 
contract  that,  if  he  did  not  disclose  the  name  of  his  principal 
within  a  reasonable  time,  he  would  be  held  liable.  In  tiiat  case 
the  effect  of  the  usage  was  to  make  the  defendant  responsible 
on  an  implied  contract,  but  here  it  is  sought  to  alter  the  legal  effect 
of  a  contract  by  evidence  of  witnesses  called  to  establish  a  custom. 
Sere  the  contract  is  clear,  the  rights  of  the  parties  are  clear;  but 
there,  admitting  that  a  broker  acting  for  a  principal  would  not  be 
liable,  it  was  held  that,  if  he  did  not  disclose  the  name  of  the 
principal,he  might  become  liable.  There  was  in  thatcasenoaltering 
of  the  law,  and  no  taking  away  of  any  right  which  the  law  gave 
under  the  contract.  However  that  may  be,  the  case  came  before 
the  Court  of  Exchequer,  who,  by  a  majority  of  four  to  three, 
upheld  the  decision  of  the  Court  below.    But  the  judges  in  the 

(2a>  11  Ad.  a  E.  589. 
(2i)  7  KL  &  B.  266;  E.  B.  a  E.  1004;  26  L. J.,  Q.B.  137;  27  L.J..  Q.B.  390. 
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minority  were  nnnsaalty  decisive  in  the  expre^ion  of  their       iSM 
opinions  against  the  soundness  of  the  view  taken  by  the  majority        p,„ 

of  the  Court.  JmlwL 

Two  or  three  oases  have  been  decided  on  the  authority  of  that 
decision,  and  the  last  case  cited  by  the  defendants  is  that  of 
Hutchinson  ▼.  Tatham  (25),  where  Bovill,  C. J.«  says,  at  p.  485:  — 
''  The  question,  therefore,  arises  whether  evidence  is  admissible  to 
add  a  term  not  expressed  in  the  contract,  to  the  effect  that,  if  the 
principal  be  not  disclosed  within  a  reasonable  time  from  the 
signing  of  the  contract,  then  the  agent  is  to  be  personally  liable. 
It  is  a  general  rule  that  evidence  is  admissible  for  the  purpose  of 
explaining  the  terms  of  a  contract  with  reference  to  the  usages 
of  a  particular  trade,  and  of  showing  that  a  term,  which  primd 
fcLde  would  have  one  meaning,  may  have,  iu  such  a  trade,  another 
well-understood  meaning."  The  learned  Chief  Justice  does  not 
say  that  evidence  of  usage  is  admissible  for  the  purpose  of 
altering  the  legal  effect  of  a  contract,  but  only  in  order  to  explain 
the  meaning  of  its  terms.  He  then  goes  on  to  say: — "The 
question  sometimes  arises  as  to  the  meaning  of  a  particular 
expression,  but  it  also  often  arises  as  to  whether,  on  a  contract, 
which  purports  to  be  made  by  a  party  only  as  agent,  he  can  be 
charged  as  principal.''  In  that  case  there  was  nothing  like  what 
there  is  here-*-an  attempt  to  take  the  right  to  recover  money 
from  a  person  whom  the  law  had  declared  to  be  entitled  to  it.  ' 

It  would  be  without  precedent  to  allow  so  clear  a  right  to  be 
taken  away  by  any  evidence  of  custom.  It  would  be  as  reason- 
able to  admit  evidence  of  a  custom  for  the  purpose  of  showing 
that,  in  certain  transactions,  the  laws  affecting  real  property 
should  not  be  appliofible.  Further  on  His  Lordship  says: — "  After 
the  cases  of  Humphrey  v.  Dcde  and  Fleet  v.  Murton,  it  seems  to 
me  impossible  to  contend  that  the  evidence  is  inadmissible." 
That  is  certainly  a  somewhat  singular  remark,  when  we  see 
what  really  was  decided  in  Humphrey  v.  Dale.  Brett,  J.,  says : 
— **  So  strong  do  I  consider  the  terms  of  this  contract  in  this 
respect,  taking  the  terms  in  the  body  and  the  signature  together, 
that,  were  evidence  offered  to  show  that  from  the  beginning  the 
defendants  were  liable  as  principals,  I  should  be  prepared  not  to 

(25)  L.R.  8  C.P.  4S2. 
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1884  admit  it;  but  the  cases  have  lately  gone  very  far  as  to  the 
Pm*  admissibility  of  evidence  of  custom.  It  is  dear,  however,  that  no 
Joras.  ^^^^  evidence  can  be  admitted  to  contradict  the  plain  terms  of  a 
document/'  Keating,  J.,  says,  that  he  a^eed  with  Brett,  J.,  that 
the  present  case  goes  somewhat  beyond  any  case  yet  decided  : 
''but  still  I  think  that  it  is  fairly  within  the  authority  of 
Humphrey  v.  Dale  and  Fleet  v.  Mui'ton" 

These  are  the  principal  authorities  relied  on  in  support  of  the 
defendants'  contention*  We  are  not  bound  in  this  Court  by  any 
decision,  except  that  of  the  Privy  Council ;  but  we  always  pay  the 
same  deference  to  the  decisions  of  English  Courts  which  each  of 
those  Courts  pays  to  the  other/  and  to  the  Court  of  Appeal. 
Bldckbum,  J.,  in  Humphrey  v.  Dale  (26),  throws  out  a  hint  as  to 
the  propriety  of  that  case  being  taken  to  the  House  of  Lords,  and 
all  tlie  cases  speak  doubtfully  of  the  decision  in  Hutohi/naon  v. 
Tatham  (27),  in  which  the  ruling  of  the  Court  of  Appeal  is  not,  to 
my  mind,  free  from  doubt.  I  am  not  bound,  however,  to  go  the 
length  of  questioning  that  decision,  because  I  am  of  opinion  that 
the  facts  of  the  case  we  are  now  considering  do  not  fall  within 
any  one  of  those  cited  by  the  defendants. 

This  is  not  a  case  of  annexing  some  incident  to  a  contract,  or 
or  explaining  some  of  its  terms,  but  the  defendants  are  seeking 
to  alter  the  contract,  by  taking  away  a  right  acquired  under  it. 
That  being  so,  I  am  of  opinion  that  I  was  right  in  the  view  which 
I  took.  Granting  the  cases  cited  by  the  defendants  to  be  good 
law,  1  tliink  they  do  not  apply.  To  hold  otherwise  is,  in  my 
opinion,  ecinivalent  to  handing  over  to  a  body  of  traders  the 
right  to  say  what  the  legal  effect  of  a  certain  docimient  shall 
be — a  course  not  warranted  by  any  authority  with  which  I  am 
acquainted.  As  to  the  policy  of  admitting  evidence  of  custom, 
several  jiulges  and  text  writers  have  over  and  over  again 
expressed  adverse  opinions.  In  RobiTison  v.  MoUett  (28),  MeUor, 
J.,  sa}  s: — "  I  have  always  understood  that  limit  to  be,  that  such 
evidenc*'  is  admissible  only  to  explain  mercantile  expressions,  and 
to  add  incidents  or  to  annex  usual  terms  and  conditions  which 
are  not  inconsistent  with  written  terms  between  the  parties," 

(26)  7  E.  &  B.  266;  E.  B.  k  E.  1004;        (27)  L.R.  8  C.P.  482. 
26  L.J.,  Q.ii.  137;  27  L. J.,  Q.B.  390.  (28)  L.R.  7  H.L.  802. 
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And  in  2  Taylor  an  Evidence  is  the  following  quotation  from  the  1884 
judgment  of  Lord  Denvnan,  in  Trueman  v.  Loder  (29) : — "  Again,  prrr 
what  can  be  more  difScult  than  to  ascertain  as  a  matter  of  fact  jqnis. 
how  far  the  prevalence  of  what  is  called  a  custom  in  trade  is  to 
justify  a  verdict  that  it  forms  part  of  every  contract?  Debate 
may  also  be  fairly  raised  as  to  the  right  to  bind  strangers  by 
customs  probably  unknown  to  them ;  a  conflict  may  exist  between 
the  customs  of  two  different  places ;  and  supposing  all  these 
difficulties  removed  and  the  custom  fully  proved,  still  it  will 
almost  always  remain  doubtM  whether  the  parties  to  the 
individual  contract  really  meant  that  it  should  include  the 
custom/'  And  again,  the  late  Mr.  Justice  Storey  has  expressed 
the  same  sentiment.  He  says :  ''  I  own  myself  no  friend  of  the 
almost  indiscriminate  habit  of  late  years  of  setting  up  particular 
usages  in  almost  all  kinds  of  business  or  trade,  to  control,  vary, 
and  annul  the  general  liabilities  of  parties  under  the  common  law 
as  well  as  in  commercial  law.  It  has  long  appeared  to  me  that 
there  is  no  small  danger  in  permitting  such  loose  and  inconclusive 
usages  and  customs,  often  unknown  to  particular  parties,and  always 
liable  to  great  misunderstanding,  misrepresentation,  and  abuse,  to 
outweigh  the  well-known  and  well-selected  principles  of  law." 

I  put  my  judgment  on  this  broad  and  simple  ground,  that 
this  contract,  although  not  in  writing,  clearly  made  out  that  the 
defendants'  testator  employed  the  plainti£&,  and  that  they  agreed 
to  undertake  the  sale  of  this  property.  The  legal  effect  of  that  con- 
tract was  that  if  they  found  a  purchaser,  even  although  they  did 
not  persuade  him  to  purchase,  still,  if  he  became  a  purchaser,  they 
were  entitled  to  be  paid  their  commission,  not  a  commission 
of  1  per  cent.,  but  what  an  agent  would  be  entitled  to  as  a  usual 
thing,  just  as  a  contractor  would  be  entitled  to  the  usual  price  of 
so  much  brickwork.  Under  these  circumstances,  evidence  was 
sought  to  be  introduced  for  the  purpose  of  showing  that  although 
the  law  gave  them  the  right  to  be  paid  their  commission,  yet  by 
some  custom  of  trade  that  right  was  taken  away.  That  cannot  be 
done  without  directly  setting  aside  the  law.  I  think,  therefore, 
that  I  was  right  in  ruling  as  I  did,  and  that  the  Rule  ought 
to  be  discharged. 

(29)  11  Ad.  &  K  689. 
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1884  WiNDEYSB,  J.   I  regret  tbat  I  am  oonstraiaed  to  differ  from  His 

P^^  Honour  tbe  Chief  Justice  iu  the  conclusion  at  which  he  has 
Jona  ^™^^d  >  ^ut  upon  a  question  in  dealing  with  which  judges  in 
England  have,  from  time  to  time,  given  their  judgmeiits  with 
doubt  and  hesitation,  and  with  some  conflicts  of  opinion,  it  is  not 
surprising  that  we,  like  them,  find  difficulty  in  coming  to  a 
common  conclusion  satisfactory  to  every  reaaoner. 

I  entirely  agree  with  His  Honour  as  to  the  dangers  surrounding 
the  admission  of  evidence  of  custom ;  but,  on  the  other  hand,  I 
cannot  help  seeing  that  the  exigencies  of  our  modem  life  of 
business  activity,  and  its  ever-multiplying  forms  of  commercial 
enterprise  under  varying  conditions  of  locality  and  trade,may  make 
the  admission  of  such  evidence  absolutely  necessary  in  order  to 
secure  the  due  administration  of  justice  between  persons  carrying 
on  business,  rather  with  the  view  of  practically  furthering  what 
they  conceive  their  mutual  interests  than  with  a  desire  to 
maintain  traditional  common  law  principles  governing  the 
transactions  between  them.  To  use  the  words  of  Lord  Gamp- 
heU,  in  Hv/mphrey  v.  Dale  (30) : — "  It  is  the  business  of  Courts 
reasonably  so  to  shape  their  rules  of  evidence  as  to  make  them 
suitable  to  the  habits  of  mankind,  and  such  as  are  not  likely  to 
exclude  the  actual  facts  of  the  dealings  between  parties  when 
they  are  to  determine  on  the  controversies  that  grow  out  of 
them."  Though  it  may  be  very  proper  that  evidence  of  custom 
which  is  to  override  the  common  law  should  be  closely  watched, 
and  little  weight  attached  to  it,  unless  it  conclusively  proves 
the  existence  of  the  custom  sought  to  be  established,  it  cannot 
be  doubted,  as  pointed  out  by  Chief  Justice  Best  in  Lord 
FalTnouih  v.  George,  that  "  custom  is  a  local  law  which  super- 
sedes the  general  law,  in  accordance  with  the  maxim,  Consuetudo 
ex  certd  cavsd  rationoMli  privat  cormaunem  legem.**  If  pro* 
perly  established,  therefore,  it  is  no  objection  to  a  custom 
that  it  is  in  opposition  to  the  law  generally  governing  the  rights 
of  parties. 

In  this  case  the  facts  are  as  follow :— The  plaintiff,  an  agent 
in  Sydney,  was  employed  to  sell  a  station  in  Queensland,  no 
express  terms  as  to  the  conditions  of  payment  being  mentioned. 

(30)  7  K  a  B.  266;  E.  B.  &  E.  1004;  96  L.J.,  Q.B.  137;  27  L.J.,  Q.B.  390. 
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After  his  employmenfc,  and  before  he  introduced  a  purchaser,  a  i884 
second  agent  was  employed.  The  plaintiff  then  introduced  the  ^^ 
person  who  ultimately  purchased  the  property,  but,  though  some  ^' 
months  elapsed,  did  not  succeed  in  effecting  a  sale  to  him,  which 
was  ultimately  brought  about  by  the  second  agent  employed,  who 
lived  in  Queensland,  not  far  from  the  station  sold.  The  plaintiff, 
suing  for  his  commission,  relied  on  the  fact  that  he  had  introduced 
the  purchaser,  and  had  so  brought  about  the  relation  of  buyer 
and  seller,  and  contended  that  he  was  entitled  to  his  commission 
on  the  well-established  law  laid  down  in  Gh'een  v.  Bartlett  (31) 
and  other  cases.  To  defeat  this  claim,  the  defendant,  who  had 
paid  the  stock  and  station  agent  who  had  actually  completed  the 
sale,  sought  to  give  in  evidence  an  alleged  custom  existing  in 
Sydney,  among  stock  and  station  agents,  that  where  several  such 
agents  were  employed  the  one  who  effected  the  sale  should 
receive  the  commission.  His  Honour  having  rejected  the 
evidence,  the  question  now  is,  was  it  rightly  excluded  ? 

With  the  most  profound  respect  for  His  Honour's  judgment,  I 
am  of  opinion  that  the  evidence  ought  to  have  been  received. 
There  is,  no  doubt,  difficulty  surrounding  the  question,  but  after 
some  fluctuation  of  opinion  it  appears  to  me  that  the  balance  of 
authority,  as  far  as  the  cases  cited  throw  light  upon  the  point,  is 
in  favour  of  the  admission  of  the  evidence.  It  is  undoubtedly 
true  that  a  number  of  eminent  judges  have,  with  lawyer-like 
caution,  from  time  to  time  deprecated  the  introduction  of  a  class 
of  evidence  calculated  to  place  so  much  power  in  the  hands  of  the 
party  seekiilg  to  alter  the  law  in  his  own  favour,  as  well  as  to 
obliterate  the  landmarks  of  the  common  law;  but,  notwithstand* 
ing  their  protests  and  their  instinctive  desire  to  maintain  the 
common  law,  it  seems  to  me,  from  the  current  of  decisions,  that  as  ^ 
men  of  the  world,  having  to  deal  with  things  as  they  find  them, 
they  have  been  compelled,  in  spite  of  their  distaste  to  such 
evidence,  to  give  way  to  the  necessity  of  admitting  it.  Read  v. 
Rann  (32),  and  several  other  cases  which  have  been  cited  in  the 
course  of  the  argument,  doubtless  really  throw  no  light  on  the 
question,  but  there  are  others  which,  notwithstanding  the  protests 
of  the  deciding  judges  against  the  expediency  of  admitting  such 

(31)  14  C.B.,  N.S.  688.  (32)  10  B.  &  C.  438. 
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1884       evidence,  are  auihorities  which,  I  think,  till  they  are  overraled,  it 

^f^       would  he  well  for  us  to  follow. 

V-  The  first  of  these  cases  is  that  of  Humphrey  v.  Dale  (33), 

decided  first  in  the  Court  of  Queen's  Bench,  and  afterwards  in  the 
%  Exchequer  Chamber.    In  that  case  Lord  Campbell  says,  as  to  the 

admissibility  of  evidence  of  custom : — ^"'Whether  the  evidence  be 
treated  as  explaining  the  language  used,  or  adding  a  tacitly 
implied  incident  to  the  contract  beyond  those  which  are  expressed, 
is  not  material;  in  either  point  of  view  it  will  be  admissible, 
unless  it  labours  under  the  objection  of  introducing  something 
repugnant  to  or  inconsistent  with  the  tenor  of  the  instrument" 
In  giving  judgment  in  the  same  case  when  before  the  Exchequer 
Chamber,  Lord  Chief  Justice  Cockbum  said  he  entirely  concurred 
with  the  Court  of  Queen's  Bench  as  to  the  admissibility  of  the 
evidence  of  usage  there  given,  as  it  was  offered  not  to  vary  but 
simply  to  explain  the  terms  of  the  Contract  made. 

The  next  case  is  that  of  Fleet  v.  Murton  (34).  In  that  case  the 
defendants  being  employed  by  the  plaintiff,  merchants  in  London, 
to  sell  for  them,  gave  them  the  following  contract  note  addressed 
to  the  plaintiffs  :  ''  We  have  this  day  sold  for  your  account  to  our 
principal "  so  many  tons  of  raisins.  (Signed) ''  M.  and  W.,  brokers." 
The  defendants'  principal  having  accepted  part  of  the  raisins,  and 
not  having  accepted  the  rest,  the  plaintiffs  brought  an  action  on 
the  contract  against  the  defendants,  and  sought  to  make  the  defend- 
ants personally  liable,  by  giving  evidence  that  in  the  London 
fruit  trade,  if  the  brokers  did  not  give  the  names  of  their  prin* 
cipals  in  the  contract,  they  were  held  personally  liable,  though 
they  contracted  as  brokers.  The  admissibility  of  such  evidence 
being  questioned  for  a  principal  on  a  motion  for  a  new  trial,  the 
^  Court  decided  in  favour  of  its.  admissibility.  Cockbum,  C. J.,  in 
his  judgment,  says :  "^  But  I  think,  nevertheless,  that  the  evidence 
of  the  custom  was  admissible,  and  that  after  the  evidence  had 
been  given,  the  brokers  were  properly  held  liable  on  the  contract ; 
for,  although  where  a  party  contracts  as  agent  there  would  not, 
independently  of  some  further  bargain,  be  any  liability  on  him  as 
principal,  yet  if  a  man,  through  professing  o^  the  &ce  of  the  con* 

(33)  7  E.  AB.  266;  K  B.  &  R  1004;  26  L.J.,  Q.B.  137;  27  LJ.,  Q.B.  390. 

(34)  L.R.  7  Q.B.  126. 
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tract  to  contract  as  agent  for  another,  and  to  bind  his  principal       1884 
only,  and  not  himself,  chooses  to  qualify  that  contract  by  saying        pirr 
that  he  will  make  himself  liable,  though  he  is  contracting  for      jom. 
another,  and  giving  to  another  rights  under  the  contract,  ho  him- 
self will  incur  the  same  liability  as  his  principal    Now,  although 
where  a  party  professes  to  contract  as  broker  it  might  prirrvA facie 
be  taken  that  he  contracts  without  the  intention  of  incurring 
liability  on  his  own  part,  yet  if  by  the  custom  of  the  particular 
trade  there  is  that  qualification  of  the  contract  (which,  if  written 
into  the  contract  in  extenao,  would  undoubtedly  bind  him),  that 
qualification  may,  I  think,  be  imported  into  the  contract  by 
evidence  of  the  custom. 

"  In  the  case  of  Fairlie  v.  Fenton  (35)  there  was  no  qualifying 
circumstance  like  the  custom  in  the  present  case.  The  defend- 
ants here  undoubtedly  call  themselves  ''  brokers,"  acting  for  their 
piincipal.  But  if  the  custom  attaches,  the  non-liability  which 
would,  under  ordinary  circumstances,  jprirrvA  fade  exist  in  a 
contract  made  by  a  person  purporting  to  contract  as  a  broker, 
ceases,  and  the  contract  assumes  a  different  form  and  character, 
and  carries  with  it  different  legal  consequences,  by  reason  of  the 
custom  of  the  trade,  evidence  of  which,  according  to  all  principles, 
is  admissible  to  qualify  the  terms  of  a  contract  where  not  incon- 
sistent with  it.''  Mr.  Justice  Blackburn  agrees  with  him  as  to 
the  admissibility  of  the  evidence,  though  he  certainly  says  that 
were  it  not  for  the  case  of  Humphrey  v.  Dale  (36)  he  should  have 
felt  great  difficulty  about  the  matter,  as  did  some  of  the  judges  in 
that  case. 

Following  the  law  laid  down  in  these  cases  by  the  Court  of 
Queen's  Bench  and  Exchequer  Chamber,  the  Court  of  Common 
Fleas  in  the  case  of  ffutchinsan  v.  Tatham  (37)  held,  the 
defendants  having,  as  agents  for  one  L.,  chartered  a  ship  for  the 
conveyance  of  currants  from  the  Ionian  Islands,  and  having 
signed  the  charter  party  as  ''agents  to  merchants,"  that  evidence 
was  admissible  in  an  action  by  the  shipowners  against  the 
defendants  upon  the  charter  party  of  a  trade  usage  by  which,  if 

m)  L.B.  5  Ex.  169.  (37)  L.R.  8  C.P.  ^ 

(36)  7  B.  &  E.  286;  B.  B.  &  E.  1004; 
96  L.J.,  Q.B.  137  ;  27  L.J.,  Q.B.  390. 
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1884       the  name  or  the  principal  is  not  disclosed  witiiin  a  reasonable 
Pnr       time,  the  agents  themselves  are  personally  liable.    Bavill,  C. J.,  in 

Jokes.  ^  judgment,  says: — ^"It  is  the  general  rule  that  evidence  is 
admissible  for  the  purpose  of  explaining  the  terms  of  a  contract 
with  reference  to  the  usage  of  a  particular  trade,  and  of  showing 
that  a  term  winch  primd  facie  would  have  one  meaning,  may  have 
in  such  trade  another  well-understood  meaning;"  and  he  adds  after 
the  case  of  HuTnphrey  v.  Dale,  and  Fleet  v.  Murton: — "  It  seems 
to  me  impossible  to  contend  that  this  evidence  is  inadmissible/' 

In  all  these  cases  the  contract  sought  to  be  affected  by  the 
evidence  of  custom  was  in  writing,  and  upon  the  same  principles 
upon  which  the  Courts  deciding  them  held  the  evidence  of  custom 
admissible,  it  appears  to  me  the  evidence  was  admissible  in  the 
case  before  us.  The  plaintiff's  case  is,  that  though  nothing  was 
said  between  the  parties  as  to  terms  of  payment,  he  contracted  on 
the  conditions  of  payment  known  to  the  common  law,  and  was 
not  bound  to  effect  the  sale  to  entitle  him  to  his  commission.  The 
defendant's  case  is,  that  nothing  having  been  said  as  to  terms  of 
sale,  the  contract  really  made  was  a  special  one  governed  by  a 
custom  prevailing  amongst  Sydney  stock  and  station  agents,  that 
where  several  agents  are  employed  the  one  effecting  the  sale 
is  entitled  to  the  commission,  and  not  the  ag^it  merely  intro- 
ducing the  buyer. 

The  question  uises  here  as  it  did  in  the  three  cases  which  seem 
to  me  to  govern  this,  does  the  custom  of  which  evidence  is  sought 
to  be  given  vary  the  contract,  and  in  such  a  way  as  to  be  incon- 
sistent with  or  repugnant  to  it,  or  is  it  so  unjust  as  to  make  it 
unreasonable?  As  observed  by  Brett,  J.,  in  the  case  of  Hutohvnaon 
V.  Tixthma: — ^^'It  is  not  easy  to  define  exactly  the  limits  within 
which  evidence  of  mercantile  custom  is  admissible  to  vary  the 
meaning  of  a  written  contract.  It  is  dear  that  evidence  is  not 
admissible  to  contradict  the  writing,  but  in  one  sense  the  contract 
must  always  be  varied  by  the  admission  of  the  evidence  of 
custom,  inasmuch  as  the  effect  of  the  contract  would  not  be  the 
same  without  the  parol  evidence  or  else  the  parol  evidence  would 
itself  be  unnecessary.  The  evidence  of  custom  that  is  inadmissible 
must  be,  it  appears  to  me,  evidence  of  something  inconsistent 
and  in-econcilable  with  the  written  contract.    The  evidence  here 
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proposed  to  be  given  can  only  be  inadmissible  if  the  import  of        1884 
the  words  '  as  agents '  is  such  as  to  exclude  a  collateral  provision       pm^ 
for  liability  as  principals  in  a  certain  contingency.    It  is  not      j  ^* 
attempted  to  show  that  the  defendants'  principals  would  not 
prirad  faciei  and  in  most  cases,  be  liable  as  the  principals,  and 
not  the  defendants,  but  that  in  a  certain  particular  contingency 
the  defendants  might  themselves  be  personally  liable.    This  does 
not  seem  to  me  so  inconsistent  and  irreconcilable  with  the 
contract  as  to  amount  to  a  contradiction  or  variation  beyond 
what  is  admissible."    So  Lord  Campbell  says,  in  Humphrey  v. 
Dale  (38): — ^"  Whether  this  evidence  be  treated  as  explaining  the 
language  used  or  adding  a  tacitly  implied  incident  to  the  contract 
beyond  those  which  are  expressed,  is  not  material;   in  either 
point  of  view  it  will  be  admissible,  unless  it  labours  under  the 
objection  of  introducing  something  repugnant  to,  or  inconsistent 
with  the  tenor  of  the  written  instrument.    And  upon  considera- 
tion of  the  sense  in  which  that  objection  must  be  xmderstood  with 
reference  to  this  question,  we  think  it  does  not.    In  a  certain 
sense  every  material  incident  which  is  added  to  a  written 
contract  varies  it,  makes  it  different  from  what  it  appeared  to  be, 
and  so  far  is  inconsistent  with  it.    If  by  the  side  of  the  written 
contract  without,  you  write  the  same  contract  with  the  added 
incident,  the  two  would  seem  to  import  different  obligations,  and 
be  different  contracts.    To  take  a  familiar  instance  by  way  of 
illustration — on  the  face  of  a  bill  of  exchange  at  three  months 
after  date,  the  acceptor  would  be  taken  to  bind  himself  to  the 
payment  precisely  at  the  end  of  the  three  months ;  but  by  the 
custom  he  is  only  bound  to  do  so  at  the  end  of  the  days  of  grace, 
which  vary  according  to  the  country  in  which  the  bill  is  made 
payable,  from  three  up  to  fifteen.  The  truth  is,  that  the  principle 
on  which  the  evidence  is  admissible  is  that  the  parties  have  not 
set  down  on  paper  the  whole  of  their  contract  in  all  its  terms, 
but  those  only  which  were  necessary  to  be  determined  in  the 
particular  case  by  specific  agreement,  ajid  which,  of  course,  might 
vary  infinitely;  leaving  to  implication  and  tacit  understanding 
all  those  general  and  unvarying  incidents  which  a  uniform  usage 
would  annex,  and  according  to  which  they  must  in  reason  be 

(38)  7  E.  &  B.  266;  EL  B.  &  E.  1004;  26  L.J.,  Q.B.  137;  27L.J.,  Q.B.  3«0. 
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1884       undei-stood  to  contract,  unless  they  expressly  exclude  them.    To 
~  fall  within  the  exception,  therefore,  of  repugnancy,  the  incident 

V.  must  be  such  as  if  expressed  in  the  written  contract  would  make 

it  iDsensible  or  inconsistent."  Here,  there  being  no  contract 
in  writing,  it  cannot  be  said  that  a  condition  attached  to  the 
contract  that,  in  the  contingency  of  another  stock  and  station 
agent  effecting  the  sale,  he^  and  not  the  plaintiff,  should  be 
entitled  to  the  commission,  would  be  inconsistent  or  repugnant  to 
the  contract  made.  Is  it  not,  in  point  of  fact,  one  of  those  general 
incidents  which,  to  use  the  words  of  Lord  CampbeU,  "  a  uniform 
usage  would  annex  V*  If,  in  point  of  fact,  as  the  defendant  con- 
tends, the  contract  was  made  with  the  usage  understood  to  be  a 
term  in  it,  to  exclude  the  usage,  as  Lord  Campbell  points  out,  ''is 
to  exclude  a  material  term  of  the  contract,  and  must  lead  to  an 
unjust  decision." 

In  the  case  of  Robinson  v.  Mollett  (39),  Mr.  Justice  Brett  says, 
''the  question  on  which  the  admissibility  of  such  evidence  depends 
may  be  thus  stated.  Is  the  custom  relied  on  so  inconsistent  with 
the  nature  of  the  contract  to  which  it  is  sought  to  be  applied  as 
that  it  would  change  its  nature  altogether,  or  as  to  change  its 
intrinsic  character?  If  it  would,  it  is  imjust  as  against  the  de- 
fendants, and  therefore  void ;  if  it  would  not,  it  should  be  allowed 
to  prevaiL"  In  this  case  I  cannot  see  any  such  injustice,  and,  so 
far  from  being  unreasonable,  it  appears  to  me  that  such  a  custom 
as  was  sought  to  be  proved  in  evidence  is  the  one  in  favour  of 
which  much  may  be  said.  The  observations  of  Mr.  Justice  Brett^ 
in  the  case  of  JRobinson  v.  MoUett,  are  extremely  pertinent 
to  the  question  as  to  how  far  courts  of  law  should  endeavour 
to  control  a  course  of  mercantile  business: — ^"It  seems  to  me 
that  a  very  large  question  is  opened,  which  is — ^What  is  the 
proper  measure  or  limit  of  the  control  of  mercantile  customs 
by  the  law?  That  the  course  of  mercantile  business  should 
be  left  to  be  as  free  as  possible,  seems  to  me  to  be  beyond 
doubt.  That  it  is  subject,  to  some  control  is  equally  undoubted. 
It  is  when  merchants  dispute  about  their  own  rules  that  they 
invoke  the  law.  The  courts,  therefore,  being  appealed  to,  have 
been  obliged  to  apply  some  rule.   When  merchants  have  disputed 

(39)  L.B.  7  H.L.  802. 
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as  to  what  the  governing  rule  should  be,  the  Courts  have  applied  1884 
to  the  mercantile  business  brought  before  them  what  have  been  pnr 
called  legal  principles,  which  have  almost  always  been  the  funda-  j^j^ 
mental  ethical  rules  of  right  and  wrong.  They  have  decided  in 
favour  of  that  course  of  business  which  was  in  accordance  with 
such  principles  or  rules,  and  against  that  course  which  was 
inconsistent  with  them.  Thus,  for  example,  when  shipowners 
and  underwriters  disputed  upon  the  effect  of  concealment  of 
certain  facts,  the  Qourts,  finding  that  the  contract  of  maritime 
insurance  must  be  one  of  confidence,  because  the  knowledge  of 
many  material  facts  must  of  necessity  be  confined  to  the  ship- 
owner, applied  the  principle  o{ uberrima  fides,  and  laid  down  the 
rule  that  if  a  material  fact  known  to  the  assured,  and  unknown 
to  the  underwriter,  be  not  communicated  to  the  latter  at  the  time 
of  the  making  of  the  contract,  it  shall  be  ineffective.  But  when 
once  rules  are  laid  down,  they  must  at  some  time  become  irksome 
to  some  individual  or  to  some  body  of  men.  And  there  must  from 
time  to  time  be  some  contention  raised,  or  some  course  of  busi- 
ness invented,  which  is  alleged  to  be  an  attempt  to  break  through 
them.  The  courts  are  then  again  appealed  to.  Customs  of  trade, 
as  distinguished  from  other  customs,  are  generally  courses  of 
business  invented  or  relied  upon  in  order  to  modify  or  evade 
some  application  which  has  been  laid  down  by  the  courts — of 
some  rule  of  law  to  business — and  which  application  has  seemed 
irksome  to  some  merchants.  And  when  some  such  course  of 
business  is  proved  to  exist  in  fact,  and  the  binding  effect  of  it  is 
disputed,  the  question  of  law  seems  to  be  whether  it  is  in  accord- 
ance with  fundamental  principles  of  right  or  wrong.  A  mercan- 
tile custom  is  hardly  ever  invoked;  but  when  one  of  the  parties 
to  the  dispute  has  not,  in  fact,  had  his  attention  called  to  the 
course  of  business  to  be  enforced  by  it — for  if  his  attention  had 
in  fact  been  called  to  such  course  of  business,  his  contract  would 
be  specifically  made  in  accordance  with  it,  and  no  proof  of  it  as  a 
custom  would  be  necessary.  A  stranger  to  a  locality,  or  trade,  or 
market,  is  not  held  to  be  bound  by  the  custom  of  such  locality, 
trade,  or  market,  because  he  knows  the  custom,  but  because  he 
has  elected  to  enter  into  transaction  in  a  locality,  trade,  or 
market,  wherein  all  who  ai-e  not  strangers  do  know  and  act  upon 
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1884       such  custom.    When  considerable  numbers  of  men  of  business 

Pj^       carry  on  dne  side  of  a  particular  business,  they  are  apt  to  set  up 

^^'  a  custom  which  acts  very  much  in  favour  of  their  side  of  the 

JONKS. 

business.  So  long  as  they  do  not  infringe  some  fundamental 
principle  of  right  and  wrong,  they  may  establish  such  a  custom; 
but  if,  on  dispute  before  a  legal  forum,  it  is  found  that  they  are 
endeavouring  to  enforce  some  rule  of  conduct  which  is  so  entirely 
in  favour  of  their  side  that  it  is  fundamentally  unjust  to  the 
other  side,  the  Courts  have  always  determined  that  such  a  custom, 
if  sought  to  be  enforced  against  a  person  in  fact  ignorant  of  it,  is 
unreasonable,  contrary  to  law,  and  void.  An  example  has  lately 
been  before  your  Lordships  in  an  alleged  custom  on  the  Stock 
Exchange.  {NickaUa  v.  Merry,  L.R.  7,  E.  &  L  Ap.  Cases,  530.) 
The  question,  therefore,  I  submit,  in  the  present  case,  is  whether 
the  alleged  custom  is  not  too  much  in  favour  of  the  brokers  who 
set  it  up,  whether  it  does  not  pass  beyond  due  freedom  and 
degenerate  into  injustice.  If  the  custom  which  exists  in  facts  is 
not  unjust,  as  against  principals  ignorant  of  it,  your  Lordships 
will  uphold  it,  however  much  it  departs  from  the  rules  hitherto 
recognised  by  the  Courts,  as  applicable  to  the  contract  of  employ- 
ment between  principals  and  brokers;  but  if  it  so  far  breaks  from 
those  rules  as  to  be  unjust  to  such  principals  in  such  contract, 
your  Lordships  will  pronoimce  it  to  be  void  as  a  custom." 

In  this  case  the  custom  which  is  sought  to  be  established  by 
evidence  is  not  one  made  in  favour  of  themselves  as  a  body  by 
stock  and  station  agents  against  persons  doing  business  with 
them,  but  rather  one  in  derogation  of  their  own  individual 
common-law  rights,  and  in  favour  of  the  public.  Though  the  law 
is  xmdoubted  as  laid  down  in  Green  v.  BarUett  (40)  that  the  agent 
is  entitled  to  his  commission  if  he  simply  introduces  the  buyer  to 
the  seller,  yet  it  is  in  the  experience  of  all  judges  that  the  strict 
application  of  the  law  does  not  always  commend  itself  to  one's 
sense  of  right,  and  has  led  too  often  to  a  kind  of  extortion  under 
colour  of  law.  A  self-imposed  restriction  upon  this  right  known 
as  a  custom  by  the  class  of  agents  known  as  stock  and  station 
agents,  that  they  shall  only  be  entitled  to  commission  when  their 
work  is  effective  to  its  full  extent,  is  certainly  not  one  that  can,  to 

(40)  14C.B.,  N.S.  688. 
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my  mind^  be  regarded  as  unreasonable  in  the  sense  of  being  1884 
unjust  to  the  persons  with  whom  they  deal.  As  far  as  they  Prrr 
themselves  are  concerned,  they  are  the  best  judges  whether  it  is  joxks. 
reasonable  in  their  own  interests,  and  if  the  existence  of  such  a 
custom  could  be  proved,  its  existence  would  be  the  best  evidence, 
that  the  class  who  established  it  thought  it  reasonable.  It 
certainly  is  a  custom  which,  if  existing,  might  in  some  cases  be 
open  to  a  fraudulent  abuse,  but  the  same  objection  may  be  urged 
against  much  of  the  law  merchant  which  is  founded  on  custom. 
On  the  other  hand,  having  regard  to  the  conditions  under  which 
this  kind  of  business  is  carried  on,  it  may  be  that  stock  and 
station  agents  find  that  in  the  long  run  such  a  usage  is  the  safest, 
and  the  fairest  to  all  concerned.  Station  properties  are  scattered 
over  the  whole  of  this  island  continent ;  there  are  buyers  in  every 
colony,  and  stock  and  station  agents  in  all  their  principal  cities 
and  towns.  When  such  large  properties  are  for  sale,  the  vendors 
are  naturally  anxious  to  put  themselves  in  communication  with 
all  possible  buyers,  and  we  know  that  it  is  a  common  custom  to 
put  a  station  into  the  hands  of  several  stock  and  station  agents 
for  sale.  The  buyer,  however,  may  be  introduced  by  an  agent 
living  1000  or  1500  miles  from  the  station  to  be  sold,  and  in  a 
different  colony.  The  exigencies  of  inspecting  and  negotiating 
the  purchase  of  a  station  may  require  the  purchaser  to  put  himself 
in  communication  with  an  agent  living  close  to  the  station,  who 
may,  though  he  did  not  introduce  the  buyer,  have  all  the  real 
labour  involved  in  carrying  out  the  contract.  Under  such 
circumstances,  if  by  common  consent  a  custom  has  been  established 
that  the  agent  effecting  the  sale  shall  be  entitled  to  the  commis- 
sion, it  must,  I  presume,  be  because  that  class  of  agents  have  found 
it  to  be  for  their  mutual  advantage.  However  this  may  be,  the 
simple  question  now  is,  ought  the  defendant  to  have  been  allowed 
to  endeavour  to  prove  such  a  custom — ^and  for  the  reasons  which 
I  have  given,  I  think  he  should. 

It  has  been  argued  that  the  jury  having  found  that  the 
plaintiff  was  the  person  who  effectually  brought  about  the 
contract,  the  question  is  concluded;  but  if  the  fact  be  that  the 
parties  contracted  subject  to  such  a  custom  as  was  sought  to 
be  given  in  evidence,  the  finding  of  the  jury  cannot  help  the 
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plaintiff.    I  think,  therefore,  the  Rule  must  be  made  absolute  for 
a  new  trial. 

Sib  G.  Innes,  J.  In  this  case  the  plaintiffs  sued  the  defend- 
ants, who  were  representatives  of  one  Baldwin,  deceased,  for 
commission  at  1  per  cent  upon  60,000^. — the  amount  of  the 
purchase-money  of  a  station.  The  plaintiffs  are  well-known  stock 
and  station  agents  in  Sydney.  The  deceased,  Baldwin,  was  the 
owner  of  a  station  called  Doondi,  in  the  neighbouring  colony  of 
Queensland,  and  in  February,  1881,  he  placed  the  station  for  sale 
in  the  hands  of  the  plaintiffs  upon  the  usual  terms  as  to  commission 
and  other  incidents  of  the  employment.  Baldwin  also  placed  the 
same  property  in  the  hands  of  other  stock  and  station  agents, 
some  in  Sydney  and  some  in  Queensland — ^amongst  others,  pf 
Griffiths  and  Weaver,  who,  like  the  plaintiffs,  are  well-known 
stock  and  station  agents  in  Sydney — but  without  communicating 
that  fact  to  the  plaintiffs.  The  plaintiffs  introduced  as  a  purchaser 
Mr.  C.  B.  Fisher,  the  owner  of  extensive  station  properties  in 
Queensland  and  other  colonies.  After  this  introduction,  and 
some  fruitless  interviews  and  negotiations  between  Fisher  and 
the  plaintiff  upon  the  matter,  Fisher,  by  some  means,  got  into 
communication  with  Messrs.  Griffiths  and  Weaver  upon  the  same 
matter,  and  eventually  concluded  the  sale  through  Griffiths  and 
Weaver.  Griffiths  and  Weaver  claimed  and  obtained  commission 
from  Baldwin  or  his  representatives.  The  plaintiffs  also  claim  to 
be  entitled  to  commission  of  one  per  cent.,  and  base  their  claim 
upon  the  inile  that,  having  been  employed  to  sell  on  usual 
commission,  and  having  obtained  a  purchaser,  they  are  entitled 
to  their  commission,  notwithstanding  that  the  sale  was  con- 
eluded  through  some  other  means. 

At  the  trial  the  defendants,  admitting  the  employment  of 
plaintiffs,  and  that  they  had  first  introduced  the  purchaser, 
sought,  in  order  to  defeat  the  claim  of  the  plaintiffs  to  commission, 
to  give  in  evidence  an  alleged  well-known  usage  or  custom  of 
trade  in  Sydney  amongst  stock  and  station  agents,  that  if  property 
is  placed  in  the  hands  of  several  stock  and  station  agents  for 
sale,  the  agent  who  completes  the  purchase,  and  thus  concludes 
the  contract  between  the  parties,  is  the  only  one  entitled  to  claim 
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commission.  His  Honour  the  Chief  Justice,  who  presided  at  the  1884 
trial,  rejected  that  evidence.  The  question  for  determination  is,  ii^Jr 
was  such  evidence  rightly  rejected  ?  ^* 

The  question  has  been  elaborately  argued,  and  we  have  been 
referred  to  very  many  cases,  more  or  less  bearing  upon  it.  No 
case,  however,  has  been  found  exactly  in  point — and  the  principle 
upon  which  we  have  to  fall  back  seems  to  be  this,  as  put  by 
Mdlor,  J.,  in  Eobinaon  v.  Mollett  (41)  at  p.  816,  quoting  WUles, 
J. : — ^*' A  custom  of  trade  may  control  the  mode  of  performance  of 
a  contract  but  cannot  change  its  intrinsic  character  f  or,  in  other 
words,  "  if  the  usage  in  question  is  wholly  inconsistent  with  the 
written  terms  between  the  parties,"  such  usage  cannot  bind  a  party 
not  shown  to  have  contracted  with  knowledge  of  it ;  or,  as  it  is 
perhaps  more  clearly  put  by  Brett,  J.,  at  p.  819 : — "  Is  the  custom 
relied  on  so  inconsistent  with  the  nature  of  the  contract  to  which 
it  is  sought  to  be  applied  that  it  would  change  its  nature  altogether* 
or  as  to  change  its  intrinsic  character.  If  it  would,  it  is  unjust 
as  against  the  persons  against  whom  it  is  sought  to  be  used,  and 
therefore  it  is  void ;  if  it  would  not,  it  should  be  allowed  to 
prevail"  The  ground  upon  which  it  is  contended  that  evidence 
of  this  usage  should  not  be  received  is  this: — there  is  a  rule  of 
law  which  provides  that  where  an  agent  is  employed  to  sell 
property  he  is  entitled  to  his  commission  if  he  merely  introduces 
a  purchaser,  and  notwithstanding  that  his  employer  may  himself 
conclude  the  sale,  or  that  the  sale  may  be  concluded  through  the 
intervention  of  some  other  and  independent  agent;  (for  this 
position  the  case  of  Prickett  v.  Badger  (42) ;  Cunard  v.  Van 
Oppen  (43);  Oreen  v.  Bartlett  (44);  and  Manadl  v.  Clements  (45), 
are  relied  upon) — that  the  parties  must  be  taken  to  have  con- 
tracted solely  with  reference  to  the  rule  of  law,  and  that  to  receive 
evidence  of  a  usage  such  as  is  sought  to  be  set  up  here  would  con* 
travene  that  rule  of  law  and  introduce  into  the  contract  a  term  alto- 
gether inconsistent  with  it,  and,infact,radically  change  its  intrinsic 
character.  Now  it  must  be  observed  at  the  outset  that  in  none  of 
the  four  cases  cited  above  was  evidence  of  usage  rejected.  In  none, 
except  that  of  Cunard  v.  Van  Oppen  (43),  which,  in  the  fact  that 

(41)  L.R.  7  H.L.  802.         (42)  1  C.B.  N.S.  296.  (43)  1  F.  &  P.  716. 

(44)  14  G.B.,  N.S.  688.  (45)  L.R.  9  C.P.  139. 
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1884        several  brokers  unknown  to  one  another  had  been  engaged  and 
^^       were  in  communication  with  the  purchaser,  resembles  this  case, 
^-         was  any  evidence  of  usage  tendered.  In  Canard  v.  Van  Oppen  (46), 
evidence  of  a  usage  was  received,  and  received,  although  perhaps 
unnecessaiily.    The  case  is  assuredly  no  authority  to  show  that 
had  the  usage  there  sought  to  be  established  been  to  the  effect 
contended  for  by  these  defendants,  it  would  have  been  shut  out    I 
take  it,  on  the  contrary,  that,  as  evidence  in  support  of  the  usage 
proved  in  that  case  was  admitted,  evidence  against  the  existence 
of  the  asage  would  have  been  equally  admitted.    Do  the  cases 
which  are  said  to  establish  the  rule  of  law  relied  upon  by  the 
plaintiffs  here  go  farther  than  saying  that  in  ihe  absence  of  usage 
to  the  contrary  an  agent  under  such  circumstances  is  entitled  to 
commission?    I  very  much  doubt  it.    But  is  the  law  so  fixed, 
inflexible,  and  positive  that  it  cannot  be  qualified  or  modified  by 
usage?    It  surely  must  be  conceded  that  there  are  some  rules  of 
law  which  may  be  so  qualified  and  modified.    Many  instances  to 
that  effect  have  been  cited  in  the  argument  of  this  case.    The 
cases  where  evidence  of  custom  of  the  port  is  given  to  show 
what  constitutes  delivery  under  a  bill  of  lading — ^where,  as  in 
Fraaer  v.  Evans  (47),  evidence  is  given  of  usage  of  trade  in 
Sydney  to  show  that  delivery  of  bond  certificates  passes  not 
merely  the  property  in  but  the  possession  of  the  goods  repre- 
sented in  them — where,  as  in  7n  r6  Watkins  (48),  evidence  is 
given  to  exclude  the  primd  facie  operation  of  the  reputed  owner- 
ship clause  in  bankruptcy — all  these  are  familiar  instances  of 
where  rules  of  law  are  controlled  and  to  some  extent  varied  by 
usage.    *'  Customs  of  trade,"  says  Brett,  J.,  in  BobiTison  v.  Mollett, 
ubi  sup.,  as  distinguished  from  other  customs,  are  generally 
courses  of  business  invented  or  relied  upon  in  order  to  modify  or 
evade  some  application  which  has  been  laid  down  by  the  courts 
of  some  rule  of  law  to  business,  and  which  application  has  seemed 
irksome    to    some    merchants."      "Mercantile    contracts,"  says 
Coleridge^  J.,  in  delivering  the  considered  judgment  of  the  Court 
in  Brown  v.  Byi*ne  (49),  at  p.  715,  "are  very  commonly  framed  in 
a  language  peculiar  to  merchants ;  the  intention  of  the  parties, 

(46)  1  F.  &  F.  718.  (48)  8  Ch.  D.  620. 

(47)  6  S.O.R.  326.  (49)  3  E.  &  B.  716. 
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ihough  perfectly  well  known  to  themselves,  would  often  be  1884 
-defeated  if  this  language  was  strictly  construed  according  pirr 
to  its  ordinary  import  in  the  world  at  large.  Evidence,  jones. 
therefore,  of  mercantile  custom  and  usage  is  admitted  in 
order  to  expound  it  and  arrive  at  its  true  meaning.  Again, 
in  all  contracts,  as  io  the  subject  matter  of  which  known 
usages  prevail,  parties  are  found  to  proceed  with  the  tacit 
assumption  of  these  usages.  They  commonly  reduce  into  writing 
the  special  particulars  of  their  agreement,  but  omit  to  specify 
these  known  usages,  which  are  included,  however,  as  of  course, 
by  mutual  understanding.  Evidence,  therefore,  of  such  incidents 
is  receivable.  The  contract,  in  truth,  is  partly  express  and  in 
writing,  partly  implied  or  understood  and  unwritten.  But,  in 
these  cases,  a  restriction  is  established  on  the  soundest  principle, 
that  the  evidence  received  must  not  be  of  a  particular  which  is 
repugnant  to  or  inconsistent  with  the  written  contract.  Merely 
that  it  varies  the  apparent  contract  is  not  enough  to  exclude  the 
evidence;  for  it  is  impossible  to  add  any  material  incident  to  the 
written  terms  of  a  contract  without  altering  its  effect  more  or 
less.  Neither  in  the  construction  of  a  contract  among  merchants, 
tradesmen,  or  others,  will  the  evidence  be  excluded  because  the 
words  are  in  their  ordinary  meaning  unambiguous;  for  the 
principle  of  admission  is,  that  words  perfectly  unambiguous  in 
their  ordinary  meaning  are  used  by  the  contractors  in  a  different 
sense  from  that.  What  words  more  plain  than  '  a  thousand,' '  a 
week,'  'a  day?'  Yet  the  cases  are  familiar  in  which  'a 
thousand'  has  been  held  to  mean  twelve  hundred;  'a  week,'  a 
^week  only  during  the  theatrical  season;  'a  day,'  a  working  day. 
In  such  cases  the  evidence  neither  adds  to,  nor  qualifies,  nor 
•contradicts  the  written  contract;  it  only  ascertains  it  by 
expounding  the  language.  Here  the  contract  is  to  pay  freight  on 
•delivery  at  a  certain  weight  per  pound;  is  it  consistent  with  this 
to  allege  that,  by  the  custom,  the  shipowner,  on  payment,  is  bound 
to  allow  three  months'  discount  ?    We  think  not." 

The  case  of  Hutchiriaon  v.  Taiham  (50)  seems  to  me  very 
:8trongly  in  favour  of  the  defendants.  There  the  defendants, 
■acting  as  agents  for  one  Lyons,  chartered  a  ship  for  the  convey- 

(60)  L.IL  8  C.P.  482. 
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1884  anee  of  cargo.  The  charter  party  was  expressed  to  be  made,  and 
Pi„  was  signed  by  the  defendants  as  "  agents  to  merchants/'  the  name 
J  ^'  of  the  principal  not  being  disclosed.  In  this,  state  of  things,  as 
BoviU,  C.  J.,  says  at  p.  484,  "Apart  from  the  evidence  of  custom,  it 
is  quite  clear" — ^and  unquestionably  quite  dear  as  a  rule  of  law — 
"  that  upon  a  contract  framed  as  this  is,  the  defendants  could  not 
be  personally  liable/'  It  was,  nevertheless,  held,  following 
Humphrey  v.  Dale  (51),  and  Fleet  v,  Murton  (52),  that  evidence 
of  a  trade  usage  was  admissible  to  show,  in  an  action  by  the  ship- 
owners against  the  defendants  upon  the  charter  party,  that  if  the 
name  of  the  principal  were  not  disclosed  within  a  reasonable 
time,  the  agents  themselves  were  personally  liable.  ''  The  question 
therefore  arises,"  says  BoviU,  C.  J.,  at  p.  485, "  whether  evidence  is 
admissible  to  add  a  term  not  expressed  in  the  contract  to  the 
effect  that,  if  the  principal  be  not  disclosed  within  a  reasonable 
time  from  the  signing  of  the  contract,  then  the  agent  is  to  be 
personally  liable.  It  is  the  general  rule  that  evidence  is  admissible 
for  the  purpose  of  explaining  the  terms  of  a  contract  with  refer- 
ence to  the  usage  of  a  particular  trade,  and  of  showing  that  a  term 
which  primd  fade  would  have  one  meaning,  may  have  in  such 
trade  another  well-understood  meaning." 

Allan  V.  Sundius  (53)  is,  in  my  opinion,  also  in  favour  of  the 
admissibility  of  this  evidence.  The  marginal  note  of  that  case  is 
as  follows: — ^"L.,  a  shipbroker,  informed  S.  and  Co.,  shipbrokers, 
of  two  steamships  belonging  to  the  G.  and  N.  Y.  Company  as 
available  for  the  purposes  of  a  foreign  Government.  S.^and  Co. 
communicated  this  information  to  P.,  the  authorised  agent  of  the 
foreign  Government,  and  P.,  in  the  first  instance,  chartered  one  of 
the  ships  for  his  Government  for  six  months.  This  charter  was 
continued  for  another  six  months  without  communication  with 
L.,  at  the  expiration  of  which  time  a  renewed  charter-party  was 
entered  into  for  another  six  months,  S.  and  Co.  receiving  their 
commission  on  these  transactions;  the  original  charter-party 
containing  no  provision  as  to  renewal.  P.  subsequently,  and 
without  communication  with  L.,  chartered  the  other  ship  also 
on  behalf  of  his  Government,  S.  and  Co.  receiving  their  commission, 

(51)  7  E.  &  B.  266 ;  E.  B.  ft  E.  1004 ;        (52)  L.R.  7  Q.R  126. 
26  L. J.,  Q.B.  137;  27  L.J.,  (J.B.  3d0.  (53)  31  L.J.,  Ex.  30. 


VOL.  v.]  CASES  AT  LAW.  27 

and  they  paid  to  L.  his  commission  according  to  agreement  1884 
between  them,  on  the  charter  of  the  first  ship,  for  the  first  six  p^t 
months.  'In  an  action  by  the  assignees  of  L.  against  S.  and  Co.  jq^'jss. 
for  brokers'  commission  on  the  charter  of  both  these  ships,  L. 
gave  evidence,  written  and  verbal,  of  an  agreement  between 
himself  and  S.  and  Co.,  under  which  he  claimed  to  be  entitled 
to  half  of  the  commission  to  be  received  by  S.  aiid  Co.  on  the 
charter  of  both  ships,  and  tendered  evidence  of  a  custom  among 
brokers  by  which  he,  as  '  introducing  broker,'  would  be  entitled 
to  share  commission  on  a  renewal  of  the  charter,  without  any 
special  agreement  to  that  effect.  The  judge  at  Nidi  Priius  ruled 
that  the  contract  was  contained  in  a  particular  written  document, 
constituting  a  special  agreement  applicable  only  to  the  charter  of 
the  first,  and  in  which  no  reference  was  made  to  any  renewal  of 
the  charter,  and  refused  to  allow  oral  evidence  to  vary  or  explain 
this  document ;  and  also  refused  to  allow  evidence  to  be  given  of 
the  custom  relied  on  by  the  plaintiffs,  holding  it  not  to  be 
applicable  to  the  special  agreement  entered  into  between  the 
parties: — Held,  per  Martin,  B.,  and  Bramwell,  B.,  dissentiente 
Pollock,  C.B.,  that  there  was  evidence  for  the  jury  that  the 
agreement  made  respecting  the  first  ship  applied  to  the 
other  also;  and  that  the  question  whether  it  did  so  apply 
ought  to  have  been  left  to  the  jury;  and  that  the  evidence 
as  to  the  alleged  custom  ought  not  to  have  been  rejected." 
I  desire  to  add  my  concurrence  in  the  observations  of 
Bo*amweU^  B.,  at  p.  311,  and  to  adopt  them  for  this  case: — 
"  Whether  if  the  evidence  had  been  admitted  the  custom  would 
have  been  proved,  and  proved  in  such  a  way  that  the  jury  ought 
to  have  found  it,  it  is  not  necessary  now  to  say.  I  confess,  for 
my  own  part,  I  think  this  custom  ought  to  be  very  narrowly 
watched;  but  still  I  think,  according  to  the  law,  the  evidence 
was  admissible."  I  do  not  think  that  to  receive  evidence  of  the 
custom  in  question  in  this  case  conflicts  with  that  passage  in  the 
judgment  of  the  Court  in  Ti'v^eman  v.  Loder  (54),  where  Lord 
Denman,  C.J.,  says,  at  p.  699: — "  The  cases  go  no  further  than  to 
permit  the  explanation  of  words  used  in  a  sense  different  from 
their  ordinary  meaning,  or  the  addition  of  known  terms  not 

(54)  11  Ad,  ft  £.  589^ 
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1884  inconsistent  with  the  written  contract/'  of  course  understanding 
Pnr  the  words  "not  inconsistent  with"  in  the  sense  expressed  by 
Jones.  Coleridge,  J.,  in  Brown  v.  Byrne  (55),  where  he  says  that "  merely 
that  it  varies  the  apparent  contract  is  not  enough,  for  it  is 
impossible  to  add  any  material  incid^it  to  the  written  terms  of  a 
conti*act  without  altering  its  effect  more  or  less."  By  this 
suggested  usage  a  material  incident  is  no  doubt  sought  to  be 
added  to  the  apparent  contract,  and  so  far  there  is  an  alteration 
of  its  effect,  an  "  inconsistency/'  in  one  sense,  but  in  my  opinion 
not  that  absolute  inconsistency  which  would  exclude  evidence  of 
such  usage.  The  plaintiffs  are  by  the  contract  to  be  paid 
commission,  but  not  absolutely  and  in  all  events ;  ^his  usage  does 
not  seek  to  absolve  the  principal  from  liability  to  pay  any  parfc 
of  the  commission  earned,  but  merely  to  ascertain  the  particular 
agent  to  whom  it  is  to  be  paid  where  many  agents  are  simul- 
taneously employed. 

Nor  do  I  think  that  the  alleged  usage  is  in  any  degree 
unreasonable.  This  is  in  no  sense  like  the  case  of  Gibson  v. 
Ci*ick  (56),  where  the  attempt  to  establish  a  claim  for  ludicrously 
remote  services  was  rightly  characterised  by  Pollock,  C.B.,  as 
"simply  preposterous."  The  peculiar  circumstances  of  the 
particular  kind  of  business  of  stock  and  station  agents  in  these 
colonies,  this  "particular  branch  of  trade/'  to  adopt  the 
expression  used  in  many  cases,  must  be  taken  into  consideration. 
The  station  (as  was  the  fact  in  this  case)  may  be  situated  many 
hundreds  of  miles  away  from  where  the  principal  mi  agent  may 
reside,  and  in  other  colonies  altogether.  Probable  purchasers  are 
scattered  over  the  vast  tract  .of  all  Australasia.  It  would  hardly 
be  reasonable  to  suppose  that  the  owner  by  going  to  one  agent 
should  be  precluded  from  availing  himself  of  the  services  of  any 
other  agent,  and  indeed  it  is  notorious  that  such  properties  are 
•  commonly  placed  for  sale  in  the  hands  of  several  agents  contem- 
poraneously. When  several  are  employed,  there,  of  course, 
would  always  be  on  the  part  of  the  principal  the  risk  of  more 
than  one  contract  being  entered  into  by  these  various  agents,  and 
the  safer  way  would  no  doubt  be  to  acquaint  each  agent  with  the 
names  of  all  employed,  so  that  all  contracts  should  be  made 

(65)  3  B.  &  B.  715.  (56)  31  L.  J.,  Ex.  304. 


VOL.  v.]  CASES  AT  LAW.  29 

subject  to  priority ;  but  this  is  somewhat  beside  the  question  we        1884 
are  considering.      Upon  the  supposition  that  there  is  in  that        Pm 
particular  branch  of  trade  a  known  well-established  usage  to  the       jj^^ 
effect  said  to  exist  here^  where  is  the  unreasonableness  of  such  a 
usage?    The  agent  may  always,  by  express  stipulation,  protect 
himself  against    the    disappointment    of    fruitlessly    expended 
labour — ^he     may    insiat     on    knowing    who    else    is    to    be 
employed,    and,    if     any,    may     act     in    conjunction    with 
them,    sharing    commission  earned;    or    he    may    insist    that, 
if  he  does  introduce  a  purchaser,  he  shall   be   paid    whether 
the  matter  b  completed  through  him  or  not.    While,  on  the  one 
hand,  it  may  seem  hard  and  unreasonable  that  an  agent  who  may 
not  only  have  introduced  the  purchaser,  but  also  have  worked . 
hard  to  induce  him  to  complete,  should  be  deprived  of  all  remu- 
neration in  the  way  of  commission  merely  because  at  the  eleventh 
hour  another  agent  is  fortunate  enough  to  complete ;  on  the  other 
hand,  it  may  be  hard  and  unreasonable  that  when  an  agent  has  done 
no  more  than  merely  sent  a  circular  letter  to  the  person  who  ulti- 
mately becomes  the  purchaser,  or  have  inserted  an  advertisement 
which  has  caught  the  eye  of  the  purchaser,  and  so  has  given  to 
him  the  first  intimation  that  the  property  was  for  sale,  should  be 
entitled  to  some  hundreds  of  pounds  commission,  Y^hen  the  actual 
burden  of  the  work,  the  whole  conduct  of  the  negotiations,  and 
the  bringing  of  them  to  a  complete  and  successful  issue,  has  de- 
volved upon  some  other  agent.     If  both  are  to  be  paid,  it  seems 
somewhat  hard  on  the  owner.     So  that  it  might  be  said  there  are 
reasons  against  or  in  favour  of  both  courses.    But  when  such  a 
usage  or  custom  as  is  said  by  defendant  to  exist  is  known  to 
exist,  these  hardships  vanish,  for  all  parties  concerned  know  the 
conditions  of  employment,  and  knowing  them  can  either  abide  by 
them  in  their  integrity  or  mould  their  contracts  accordingly ;  and 
it  is  clear  that  where  the  language  of  the  contract  itseli  manifests 
an  intention  to  exclude  the  operation  of  usage,  evidence  of  usage 
cannot  be  received. 

I  quite  concur  in  the  observations  of  Mr.  Justice  Mellor  in 
Robinson  v.  Mollett  (57),  at  p.  816,  as  to  the  necessity  of  keeping 
within  strict  limits  "  the  shifting,  varying,  and  constantly  expand- 
ed?) L.R.  7  H.L.  802. 
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1864  ing  usages  by  which  it  is  sought  to  change  or  effect  the  written 
^^^  terms  of  contracts  of  this  description."  And  I  recognise  the  in- 
^'  conveniences  which  His  Honour  has  so  well  pointed  out.  I  more- 
over  entirely  agree  in  the  remarks  of  Denman,  C. J.,  in  Trtieman 
V.  Loder  (58),  and  of  Mr.  Justice  /Story,  quoted  at  length  in  Taylor 
on  Evidence,  upon  this  subject,  at  p.  1005,  4th  ed. ;  but  unless  we 
are  prepared  to  run  counter  to  a  long  current  of  decided  cases,  I 
do  not  think  we  are  justified  in  shutting  out  evidence  of  such  a 
usage  as  is  said  to  obtain  in  this  city  with  reference  to  contracts 
such  as  that  sued  upon  in  this  case.  For  these  reasons  I  am  of 
opinion  that  the  evidence  tendered  at  the  trial  should  have  been 
received,  and  that  this  Rule  should  be  made  absolute. 

RvZe  dbsdlute,  %vith  co^s. 
Attorney  for  plainti& :  Pitt 
Attorneys  for  defendants :  Norton  <6  Co, 

Note. — On  19  th  March  the  new  trial  was  held.  The  defendants 
failed  to  prove  the  custom,  but  obtained  a  verdict,  and  on  1st 
May  a  motion  for  a  Rule  nisi  for  a  new  trial  was  dismissed, 
with  costs. 

(58)  11  Ad.  ft  E.  589. 


Feb,  13.         ROSS  and  Othebs  v.  THE  ORIENT  STEAM  NAVIGATION  COMPANY. 


Martin,  C.  J.,  Sliipping— Action  on  hiU  of  lading — Persons  holding  thenuelvea  out  cu  owners,  not 
Windeyer  Udble, 

and 
Innes,  JJ.         ^  ^^  action  on  a  biU  of  lading  for  short  delivery  of  goods  shipped  on  board  the 

steamship  S.  belonging  to  the  P.  Co.,  it  appeared  that  the  defendants,  who  had 
been  running  a  line  of  vessels  to  Sydney,  made  an  arrangement  with-  the.  P.  Co., 
by  which  that  company  were  to  be  at  liberty  to  ran  their  steamships  to  Sydney 
alternately  with  the  defendants*  vessels,  and  that  the  two  companies  should 
use  the  same  wharves  and  employ  the  same  agents.  The  defendants  by 
their  conduct  held  out  to  the  public  that  the  business  was  carried  on  by 
them  jointly  with  the  P.  Co.,  but  in  point  of  fact  there  was  no  partnership 
between  them,  and  each  company  traded  for  its  own  exclusive  profit.  The 
bill  of  lading  was  headed  "Orient  Line  of  Steamships,"  and  the  goods  were  said 
to  be  shipped  "on  board  the  Orient  Line  steamship  S.,  whereof  is  master  for  this 
present  voyage  ;"  and  was  signed  "for  the  master,  for  A.  ft  A. 

'the  agents  common  to  the  two  companies)  J.  B." 
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ffeld,  that  there  being  no  partnership  between  the  defendants  and  the  P.  Co.,  2884 

except  an  apparent  one  so  far  as  the  public  were  concerned,  the  contract  con- 

tained  in  the  bill  of  lading  was  only  binding  on  the  master  of  the  vessel  and  the         Ross 

owners,  the  F.  Co.;  and  that,  therefore,  the  defendants  were  not  liable.  _      ^• 

Thb  Oriknt 

S.  N.  Cot. 

New  Trial  Motion.    The  action  was  brought  by  Messrs.  Ross, 
Morgan  and  Robertson,  against  the  Orient  Steam  Navigation 
Company,  on  a  bill  of   lading,  to  recover  damages  for  short    ' 
delivery  of  goods  shipped  by  plaintiffs  in  London,  for  Sydney, 
per  s.s.  Sorata. 

The  heading  of  the  bill  of  lading  was  as  follows: — "Orient 
Line  of  Steamships  between  England  and  Australia.  Apply  in 
London  to  F.  Green  and  Co.,  Auderson  and  Co 

"  Shipped  in  good  order  and  condition,  by  Ross,  Morgan  and 
Robertson,  on  board  the  Orient  Line  steamship  Sorata  whereof  is 
master  for  this  present  voyage  now  lying  in  the 

port  of  London  and  bound  for  Sydney.  .  .  ." 

The  bill  of  lading  was  signed  "  for  the  master,  for  Anderson 
and  Anderson,  agents.    J.  Blake." 

At  the  trial,  before  His  Honour  Mr.  Justice  Innes  and  a  jury 
of  four,  it  appeared  that  the  s.8.  Sorata  was  not  owned  by  the 
defendants,  but  by  the  Pacific  Steam  Navigation  Company,  and 
that  the  relations  between  that  company  and  the  defendants  were 
as  follows: — 

The  defendants  some  years  ago  had  a  number  of  steamers 
trading  between  England  and  Australia,  their  London  agents 
being  Anderson  and  Anderson,  and  the  line  of  steamships  being 
known  and  advertised  by  them  as  "The  Orient  Line."  In 
1877,  finding  that  their  fleet  was  not  sufficient  to  enable  them  to 
carry  On  a  fortnightly  service  which  they  had  undertaken,  they 
made  an  arrangement  with  the  Pacific  Steam  Navigation  Com- 
pany, by  which  that  company  was  to  be  at  liberty  to  run  their 
boats  (and  among  others,  the  s.s.  Sorata)  to  and  from  London  and 
various  ports  in  Australia,  and  that  the  two  companies  should  use 
the  same  wharves,  and  employ  the  same  agents.  The  defendants, 
by  advertisements  in  the  newspapers,  &c.,  held  out  to  the 
public  that  the  service  was  carried  on  by  them  jointly  with 
the  Pacific  Company,  but,  in  point  of  fact,  there  was  no  partner- 
ship between  them;  on  the  contrary,  the  accounts  of  the  vessels 


32  CASES  AT  LAW.  [K.  S.  W.  B. 

1884        of  the  two  companies  were  kept  distinct  and  separate,  and  each 

Ross       company  traded  for  its  own  exclusive  profit. 

T     Orient      ^^  proof  of  the  above  facts  BBs  Honour  nonsuited  the  plaintiffi^ 

S.  N.  Ck)T.    on  the  ground  that  there  was  no  evidence  that  the  contract 

declared  on,  contained  in  the  bill  of  lading,  was  made  with  the 

defendants. 

(7.  B.  8tep%en,  for  the  plaintiffii,  now  moved  for  a  Rule  nisi  to  set 
aside  the  nonsuit  and  for  a  new  trial — In  1877,  before  the  Pacific 
Company  began  running  vessels  to  Australia,  it  appears  from  the 
evidence  given  that  the  defendants'  steamers  were  known  as  the 
Orient  Line,  and  were  advertised  as  such ;  since  then  there  has 
been  no  intimation  to  the  public  that  vessels  running  under  the 
name  of  the  Orient  Line  are  owned  by  different  companies. 

[Sir  J.  Martin,  C.  J.  How  does  it  appear  that  the  agent  signed 
on  behalf  of  the  defendants  ?] 

The  bill  of  lading  in  this  case  was  signed  on  behalf  of  agents 
who,  before  1877  and  since,  up  to  this  time,  have  acted  as  the 
defendants'  London  agents.  The  defendants  have  held  themselves 
out  to  the  public  as  the  persons  responsible  for  the  running  of  the 
line ;  the  only  thing  against  us  is  the  advertisement  that "  the 
Orient  Line  and  the  Pacific  Company  Line  of  Steamers  will  start " 
at  certain  dates :  but  that  is  an  intimation  that  the  two  com- 
panies have  jointly  undertaken  the  service,  and  we  may  sue  the 
defendants  alone,  subject  to  a  plea  being  filed  in  abatement. 

[Sir  J.  Martin,  C.J.  When  a  bill  of  lading  is  signed  by  the 
master,  he  is  liable,  and  the  owner  is  liable  too ;  have  you  any 
case  to  show  that  the  signature  of  the  master  will  bind  the 
charterer  ?] 

No ;  but  the  defendants  here  are  estopped  by  their  conduct 
from  setting  up  the  ownei*ship  of  the  Pacific  Company. 

Sir  J.  Martin,  C.J.  In  this  case  the  plaintiffs  shipped  on 
board  the  s.s.  Sorata  certain  goods  to  be  carried  for  them  from 
London  to  the  port  of  Sydney.  These  goods  were  shipped  under 
a  bill  of  lading,  which  contains,  as  is  usual,  a  great  quantity  of 
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printed  matter  and  some  writing,  and  in  the  margin  of  which  are       1884 
these  words,  "Orient  Line  of  S.  Ships  between  England  and        ^^ 
Australia."  The  body  of  the  document  commences  with  the  words  -,^  1* 
"shipped  in  good  order  and  condition  upon  the  Orient  Line  s.s.    S.  N.  CJoy. 
Sorata"  &c    Then  at  the  foot  of  this  bill  of  lading  is  a  signature 
in  these  terms — ''  for  the  master"  (it  is  not  mentioned  anywhere 
what  is  the  name  of  the  master)  "  for  Anderson  and  Anderson, 
agents.     J.  Blake."     Some  of  these    goods  not   having  been 
delivered,  the  plaintiffs  brought  this  action  against  the  defendants, 
who  are  described  as — "  The  Orient  Steam  Navigation  Company, 
Limited,"  in  the  first  count  for  short  delivery  of  these  goods,  and 
the  second  count  for  trover  and  conversion  of  the  same  goods. 

At  the  trial  it  appeared,  according  to  the  evidence,  that  at  the 
time  when  the  defendants  first  ran  steamers  to  the  colonies,  they 
carried  on  this  business  entirely  by  ships  of  their  own  under 
the  name  of  the  "Orient  Line;"  and  their  agents  were  the 
same  persons,  Anderson  and  Co.,  whose  names  appear  on  the 
bill  of  lading;  and  while  they  so  conducted  this  business  with 
their  own  ships,  the  bills  of  lading  iasued  by  them  were  always 
m  the  form  used  in  this  particular  case.  The  same  persons  were 
agents  as  now,  and  the  same  persons  signed  the  bills  of  lading  for 
these  agents.  After  so  carrying  on  this  business  for  some  time, 
and  before  the  making  of  this  particular  bill  of  lading,  some 
arrangement  was  made  by  them  with  the  Pacific  Company,  who 
possessed,  among  other  vessels,  this  steamship,  the  Sorata,  It 
does  not  appear  that  there  was  any  partnership  betweea  these 
two  companies  for  the  purpose  of  carrying  on  this  business  jointly 
which  before  had  been  carried  on  solely  by  the  defendants,  but 
the  defendants,  not  having  sufficient  ships  of  their  own  to  allow 
of  a  fortnightly  service,  and  the  Pacific.  Company  having  ships 
which  could  be  used  for  this  purpose,  an  arrangement  was  made 
between  them  by  which  it  was  agreed  that  the  Pacific  Company 
should  be  at  liberty  to  run  their  own  vessels  to  the  colonies,  and 
should  employ  the  same  agents  and  use  the  same  wharves  as  the 
defendants,  and  that  the  business  should  be  transacted  in  the 
same  name  as  before.  As  far  as  the  public  was  concerned,  this 
new  business  was  carried  on  by  these  companies  jointly,  but  there 
was  no  partnership  between  them,  on  the  contrary,  all  transactions 

N.aW.B.,  Vol.  v.,  Law.  0 
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1884        entered  into  by  the  Pacific  Company  were  kept  altogether  distinct 

B^gg       from  the  accounts  relating  to  ships  belonging  to  the  Orient 

^     J?-  Company.    As  a  matter  of  convenience  each  of  these  companies, 

S.  N.  Cot.    so  trading  for  their  own  individual  profit,  used  a  common  name, 

employed  the  same  agents,  used  the  same  wharf,  although  the 

businesses  were  separate  and  the  profits  distinct 

In  that  state  of  things,  the  Pacific  Company,  trading  with  the 
/Sfora^a,among  other  vessels,  received  these  goods  on  board,anda  bill 
of  lading  was  signed  in  the  manner  I  have  mentioned  on  behalf 
of  the  agents  common  to  the  two  companies,  and  the  question  is 
what  did  this  bill  of  lading  accomplish  ?  It  is  plain  that  it  binds 
the  master  of  the  vessel  the  same  as  if  he  had  signed  it.  If  he 
had  signed  it  he  would  be  liable  and  the  owner  of  the  ship  he 
commanded  would  be  liable,  too;  so  that  the  bill  of  lading  bound 
the  master  and  bound  the  owner,  and  the  question  is,  did  it  bind 
anyone  else?  There  was  no  partnership  between  these  companies, 
except  an  apparent  one  so  far  as  the  public  were  concerned,  but^. 
in  point  of  fact,  this  contract  is  made  only  with  the  master  of  the 
vessel  and  the  owners,  the  Pacific  Company.  I  think  it  is  clear, 
under  these  circumstances,  that  there  was  no  evidence  before  the 
jury  that  this  contract  was  made  with  the  defendant.  I  think 
the  Bule  ought  to  be  refused. 

WiNDEYEB,  J.,  concurred. 

Sib  G.  Innbs,  J.  I  have  nothing  to  add  to  the  opinion 
delivered  by  me  when  I  nonsuited  the  plaintiffs,  an  opinion 
entirely  in  accordance  with  the  judgment  of  His  Honour  the 
Chief  Justice,  in  which  I  fully  concur. 

Rvle  refused. 

Attorneys  for  the  plainti£&:  WaiKt  &  Johnson. 
Attorneys  for  the  defendants:  Salter  &  Barker . 
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.^e  Insurance^FoUqf— Condition  that  the  (lecounta  qf  goods  lost  and  their  value   jpeb,  18,  19. 
shall  he  delivered  within  Jifieen  days^What  constitutes  compliance  with  such 

co^i^^^'  Martin,  C.J., 

The  plaintiff  brought  an  action  on  a  policy  of  ^re  insurance,  one  of  the  con-  Wmdeyer 
ditiona  of  which  was  that  the  insured  should,  within  fifteen  days  of  the  loss,  if^/^^  jj 
dellTer  to  the  insurance  oompany  "  as  particular  an  account  as  might  be  reason- 
ably practicable  of  the  several  articles  or  matters  damaged  or  destroyed  by  fire, 
with  the  estimated  actual  cash  value  of  each  of  them  respectively  at  the  time  of 
the  fijre,"  and  in  support  thereof  to  give  all  vouchers  which  might  be  required.  It 
appeared  that  the  account  delivered  by  the  plaintiff  gave  the  names  of  tilie  persons 
from  whom  he  had  purchased  goods  since  he  began  business,  with  the  value 
of  such  goods  set  opposite  to  each  name;  also  the  value  of  goods  sold  by  him,  and 
of  the  salvage.  The  plaintiff  also  sent  to  the  defendants  all  his  books  and 
vouchers.  Evidence  was  given  that  the  account  furnished  was  as  particular  and 
detailed  an  account  as  could  have  been  given  within  the  time  limited  by  the  policy. 
The  judge  nonsuited  the  plaintiff,  on  the  ground  that  he  had  not  complied  with 
the  condition  above  mentioned. 

Heldf  on  motion  for  a  new  trial,  that  the  nonsuit  was  right.  The  account 
furnished  did  not  state  what  the  articles  were  that  were  destroyed,  nor  did  it 
state  their  value;  and  the  terms  of  the  condition  were  not  complied  with  by  for- 
warding to  the  defendants  the  plaintiff's  books  and  vouchers. 

In  the  first  count  of  the  declaration  was  set  out  a  policy  by 
which  the  defendants  insured  the  plaintiff  in  the  sum  of  3000{. 
i^vainst  loss  or  damage  by  fire  to  his  stock-in-trade  contained  in 
his  furniture  warehouse,  subject  to  conditions  endorsed  on  the 
policy.  Averment  that  the  defendants  executed  the  policy^ 
that  the  plaintiff  had  an  insurable  interest,  and  that  the  goods 
were  destroyed  by  fire  during  the  currency  of  the  risk. 

Condition  11  of  the  policy  was  as  follows: — 

"  On  the  happening  of  any  loss  or  damage  by  fire  to  any  of  the  property  hereby 
insured,  the  insured  is  forthwith  to  give  notice  in  writing  thereof  to  the  company 
at  its  office  in  Melbourne,  or  to  the  agency  from  which  the  policy  has  been 
obtained,  and  within  fifteen  days  at  latest  to  deliver  to  the  company  as  particular 
an  account  as  might  he  reasonably  pra^ctkabU  qf  the  several  articles  or  matters 
damaged  or  destroyed  by  fire^  wi^  esUmaied  actual  cash  vahte  qf  each  qf  them 
respectively  at  the  time  o/thejiref  and  in  support  thereof  to  give  all  such  vouchers, 
proofs  and  explanations  as  may  be  reasonably  required,  and  also  to  produce  his 
books  of  account,  together  with,  if  required,  a  statutory  declaration  of  the  truth 
of  the  account;  and  no  part  of  such  loss  shall  be  payable  until  such  notice,  account, 
proofs  and  explanations  are  given  and  produced,  and  such  statutory  declaration, 
if  required,  is  made.  When  property  hereby  insured  is  only  partially  damaged 
by  fire,  no  abandonment  thereof  will  be  allowed,  unless  by  consent  of  the  company 
endorsed  on  the  policy." 

C2 
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1884  By  the  11th  plea  the  defendants  said  that  plaintiff  did  not 

Q^^  within  fifteen  days  deliver  to  them  as  particular  and  accurate 
^'  an  account  as  would  have  been  reasonably  practicable  of  the 
Tmphrtat.  several  articles  or  matters  damaged  or  destroyed  by  the  said 
qqj^  fire,  with  the  estimated  actual  cost  value  of  each  of  them  respec- 
tively at  the  time  of  the  said  fire,  according  to  condition  11. 
Issue  thereon. 

At  the  trial  before  His  Honour  the  Chief  Justice,  and  a  jury 
of  four,  it  appeared  that  the  plaintiff  started  business  in  October, 
1881,  as  a  furniture  broker  in  premises  at  Ultimo,  in  which  at 
the  time  of  the  fire  he  had  stored  some  7000^  or  8000Z.  worth 
of  furniture,  crowded  together  in  a  comparatively  small  space- 
On  18th  April,  1883,  the  policy  set  out  in  the  first  count  was  issued. 
Plaintiff  afterwards  applied  to  effect  a  further  insurance  with 
the  defendants,  in  the  amount  of  25002.,  and  paid  the  premium, 
but  no  policy  was  issued.  He  also  effected  a  further  insurance 
with  the  Victoria  Insurance  Company  to  the  amount  of  2000{. 

On  31st  August,  the  premises  were  burnt,  and  the  furniture  in 
them  destroyed  by  fire.    The  value  of  the  salvage  was  470Z. 

Immediately  after  the  fire  the  books  of  the  plaintiff  were  taken 
by  the  defendant  company.  The  plaintiff  made  application  for 
the  return  of  his  books  and  papers,  but  did  not  obtain  them  till 
9th  September,  when  he  employed  five  persons  to  make  out  the 
account  of  his  loss.  These  persons  worked  continuously  until 
September  15th,  when  the  plaintiff  sent  in  to  the  defendants  his 
books  and  vouchers,  with  an  account  in  the  following  form : — 

(EXHIBIT  A.) 
F.  p.  RuYVLBY,  Esq., 

Agent  Scottish  Imperial  Insanuice  Company. 
Dear  Sir, 
I  hereby  notify  to  yon  that  my  loss  by  fire  on  the  31st  nltimo  on  my 
premises,  the  stock  being  insured  with  yon,  is  as  foUows  : — 

Famitore  taken  into  stock  :..  ...  ..  ...    £11,549    3    3 

Cr. 

Fumitnre  sold        ...  ...     £3,010  10    5 

Salvage  nett  471  12  10 


£5500  £5,912    2    8 

Yoiir  share    2,149  17    4 

£7600  


3,487 

3 

3 

£8,062 

0 

0 

£8,062 

0 

0 

VOL.  V.J 


CASES  AT  LAW. 
(EXHIBIT  A  I.) 


37 


I,  JoMph  BlAir  Cook,  do  hereby  solemnly  and  tincerely  declare  that 
the  foregoing  ia  a  trae  and  faithfnl  account  of  the  loia  snatained  by  me  on 
the  oocaaaion  of  the  late  fire  at  HarrU  Street  Ultimo,  on  Slat  A^ffut  last 
Th.t,4c 


1884 


H.  Waddington 

W  «i«»»C7«  JIW 

9  OWCK, 

£1,131  10    1 

CoOK 

Kellett  and  Alton       



280  15    6 

V. 

TheSooitish 

wOi       ••«                                 ••■                                 ■■• 



fto. 

Imperial 

Prince,  Ogg  and  Co.    ... 

52 

482    6    8 

Iksuiunoe 

C.  J.  Barney 

13 

288  16    9 

Cot. 

&0.    •■.                  ...                 ••• 

&c. 

&c. 

Sundry  accoonta,  folios  47,  8,  9,  69 

61 

244    5    8 

wO.    •••                ...                ••• 

fto. 

ko. 

Add  10  %  forreceiving,  delivering  and  laboar     ... 

^^^ 

923  18    6 

Add  15  %  to  make  ap  the  aotoal  valae  of  the  pro- 

perty as  it  stood  immediately  after  the  fire 

1,386  18    0 
£11,649    8    3 

OaodB  iold  d$  per  Day  Book, 

Goods  sold    ... 

£4,066  13    7 

Cr. 

By  Returned  goods,  £51  8s.  2d.,  less  25  %  on  £4014 

6s.  5d.— £1003  i6s. 

1,065    3    2 
£3,010  10    5 

JRetumed  Goods  into  Stock, 

folio 

27 

£4  10    0 

81 

0  10    0 

ftc. 

ftc. 

£51    8    2 

Schedule  qf  Salvage, 

ApoUoHaU         £404 

8    1 

Less  discount  allowed       ...           ...           ...     90 

0    0 

£404    8    1 

Other  goods         ...            ...            ...            ...      86 

6    6 

— 

• 

Less  discount      ...           ...           ...           ...     16 

1    9 

72    4    9 

£476  12  10 

The  evidence  at  tiie  trial  went  to  show  that  it  would  have  been 
impos&dble  to  give  a  more  detailed  account  of  the  goods  destroyed, 
and  their  value,  within  the  15  days  limited  by  condition  11  of  the 
policy. 

His  Honour  nonsuited  the  plaintiff,  holding  that  the  account 
furnished  was  not  such  an  account  as  was  required  by  condition 
11. 

The  plaintiff  having  obtained  a  Rule  nisi  for  a  new  trial, 
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1884  Owen,  Q.C.,  and  C,  B.  Stephen  now  (18tli  Feb.)  moved  to  make 

^^      the   Rule    absolute — We    have  reasonably  complied  with  the 

J'-         requirements  of  condition  11,  by  sending  the  general  items  of 
Thk  Scottish      ^  .  .  / 

licFERiAL    goods  purchased  by  us  since  we  began  business,  with  the  invoices, 

^^Coyf  ^*  and  an  account  of  the  value  of  the  articles  sold;  and  His  Honour, 
instead  of  nonsuiting  us,  ought  to  have  left  the  jury  to  find 
whether  we  had  done  all  that  we  could  to  furnish  the  account 
required.  It  was  impossible  to  give  a  list  of  the  specific  articles 
in  stock,  and  their  value  at  the  time  of  the  fire.  We  could  not 
say  whether  a  particular  chair  or  table  was  burnt,  and  the  only 
way  to  arrive  at  the  value  of  the  goods  destroyed  was  to  give  the 
value  of  the  goods  purchased  and  of  the  goods  sold;  and  the  con- 
clusion to  be  drawn  from  the  account  furnished  by  us  is  that  we 
lost  goods  to  the  value  of  upwards  of  8000Z.  This  case  is  not  like 
Humphrey  v.  The  Liverpool  and  London  and  Olobe  Insurance 
Coy.  (1).  We  have,  in  fact,  given  more  details  of  our  loss  than 
are  required  by  the  condition.    We  cite  also  Mason  v.  Harvey  (2). 

[Sir  J.  Martin,  C.J.  There  are  no  invoices  tallying  with  the 
amounts  in  the  account  set  opposite  to  the  names  of  the  persons 
from  whom  the  goods  were  said  to  have  been  purchased.] 

Barley,  Q.C.  {Coghlan  with  him),  for  the  defendants,  showed 
<  cause — No  account  of  the  goods  destroyed  and  their  value  was 
sent  in  by  the  plaintiff  at  all,  and  there  was  no  evidence  on 
which  the  jury  could  determine  whether  the  terms  of  the  con- 
dition had  been  complied  with.  The  case  is  like  Humphrey  v. 
Liverpool  and  London  and  Olobe  Inauran^^  Coy.  (1),  and  Fitch 
V.  Liverpool  and  London  Fire  and  Life  Insurance  Coy.  (3).  If 
the  invoices  and  books  constituted  an  account  of  the  goods  lost, 
and  their  value,  then  the  nonsuit  was  wrong ;  otherwise  His 
Honour  was  right  in  withdrawing  the  case  from  the  jury. 

Owen  in  reply — ^We  admit  that  there  is  no  reference  in  the 

account  to  the  invoices ;  but  we  gave  more  information  to  the 

company  than  was  given  in  Fitch  v.  Liverpool  and  London 

Inav/rance  Coy.  (3). 

Cur.  adv.  vult. 

(1)  13  S.C.R.  367.  (2)  6  Ex.  821;  22  L.J.  Ex.  336.         (3)  1  S.CR.  89. 
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Oil  19th  February  the  following  judgments  were  delivered : —  1884 
Sib  J.  Mabtik,  C.J.  This  was  an  action  brought  by  the  cook 
plaintiflF,  who  sued  to  recover  the  amount  of  a  policy  of  insurance  xhe  Scottish 
effected  on  certain  stock-in-trade  in  office  of  defendants.  The  Imperial 
premises  where  the  goods  were,  are  situated  at  Pyrmont,  and  Coy. 
the  goods  consisted  of  furniture  of  various  kinds.  On  the  night  Martin,  C.J. 
of  the  81st  August  the  place  was  burnt,  and  all  the  goods  were 
destroyed  with  the  exception  of  a  portion  which  afterwards 
realised  between  400Z.  and  5002.  One  of  the  provisions  of  the  policy 
upon  which  the  action  was  based  was  the  11th  condition,  which  was 
in  these  terms : — [His  Honour  read  condition  11,  as  before  set  out.] 
That  clause  is  similar  in  its  terms  to  clauses  in  most  policies  of 
insurance.  The  language  is  not  the  same  in  all  these  documents, 
but  however  it  may  be  varied,  substantially  there  is  no  policy 
of  fire  insurance  which  I  have  seen  without  a  clause  of  this 
character.  But  although  there  are  so  many  thousands  of  these 
policies  effected  here  and  elsewhere,  it  is  singular  that  there  are 
so  few  cases  reported  involving  the  construction  of  such  a 
clause.  I  know  of  two  in  the  English  Courts — ^namely.  Mason 
V.  Harvey  (4);  and  Woraley  v.  Wood  (6);  and  I  am  not  aware  of 
any  others.  We  were  referred,  in  addition,  to  an  Irish  case  on 
the  application  for  the  Bule  nisi.  We  have  two  in  our  own 
Court,  in  which  very  full  judgments  were  given,  one  of  which 
is  Fitch  V.  The  Liverpool  and  London  Fire  and  Life  Insurance 
Company  (6),  and  I  refer  to  it  for  the  purpose  of  citing  the 
observations  of  the  Court  on  a  condition  like  the  present.  The  Chief 
Justice,  Sir  A.  Stephen,  after  stating  the  facts,  said : — "  It  thus  is 
demonstrated  that  the  plaintiff  did  not  deliver  within  the  time 
stipulated  as  accurate  and  particular  an  account  of  the  loss  sus- 
tained by  him  as  the  nature  of  the  case  and  the  circumstances 
permitted.  The  verdict,  therefore,  should  manifestly  have  been  for 
the  defendants.  It  appears,  however,  that  the  plaintiff's  counsel 
went  to  the  jury  on  the  coustruction  of  this  clause;  and  contendedi 
as  he  did  before  ourselves,  that  the  account  stipulated  for  was 
one,  not  of  the  particulars,  but  only  of  the  amount  of  loss 
sustained.  We  shall  not  repeat  the  arguments  by  which  this 
position  was  sought  to  be  maintained.     It  is  sufficient  to  say, 

(4)  6  Ex.  821 ;  22  L.J.  Ex.  336.         (5)  6  T.K.  710.         (6)  1  S.C.R.  89. 
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Cook       ineflfective  in  every  case,  and  unmeaning.     For  the  condition 

„*•         would  be  reduced  to  this;   That  no  insured  person  need  ever 
THifiSoomsH  -    11 

Imperial    condescend  to  more  information  in  any  case  of  alleged  total  loss, 

^^Corf  ^'  than  that,  in  fact,  he  has  sustained  such  loss.  It  is  just  this,  and 
no  more,  that  was  done  by  the  plainti£  He  insured  drapery 
goods,  so  much ;  jewellery,  fancy  goods,  and  boots  and  shoes,  so 
much  more  respectively.  His  shop  is  burned  down,  and  he 
forwards  a  declaration,  enumerating  neither  quantities,  kinds,  nor 
items,  as  to  any  one  of  the  classes  of  goods.  He  simply  repeats 
the  vague  general  description  given  in  the  policy  itself;  and  then 
adds,  such  is  my  loss : — *  I  insured  twelve  hundred  pounds  worth 
of  drapery,  and  my  loss  is  twelve  hundred  pounds  worth  of 
drapery.'  As  to  the  other  heads  of  loss,  the  same.  Such  a 
statement  is  obviously  a  mere  evasion.  The  palpable  object  of 
the  clause  was  that  the  insurers — from  the  account  given — ^may 
be  enabled  to  form  their  own  judgment  at  once  whether  the  loss 
represented  is  true,  altogether  false,  or  exaggerated.  They  are 
entitled,  therefore,  without  delay,  to  such  a  reasonable  amoimt  of 
information,  within  the  assured's  power  to  afford,  as  may  place 
them  in  a  position  safely  to  decide  that  question,  and  determine 
whether  they  should  demand  evidence  beyond  the  assured's  own 
oath  or  not.  The  stipulation  accordingly  was,  that  there  should  be 
not  only  'notice'  of  the  loss,  but  an  account  of  it ;  which  is  to  be 
more  or  less  particular  in  each  case,  according  to  the  circum- 
stances. To  suppose  that  such  a  condition,  so  framed,  can  be 
satisfied  by  a  vague  statement  of  a  sum  or  sums  of  money,  as  the 
amoimt  of  loss — under  general  heads,  conveying  no  particulars  or 
detail  whatever — ^is  to  fritter  away  that  condition,  and  thus  reduce 
it  to  nothing."  We  have,  in  addition  to  that  case,  been  referred  to  a 
later  case  in  this  court  ot  Humphrey  v.  The  Liverpool  and  London 
Insv/rance  Coy.  (7).  That  was  a  decision  by  a  majority  of  the 
Court;  I  dissented  from  my  colleagues,  but,  of  course,  their 
judgment  is  the  judgment  of  the  Court.  I  cannot  help  saying 
that  it  is  impossible,  in  my  opinion,  to  reconcile  that  judgment 
with  the  judgment  in  Fitch  v.  Hie  Liverpool  and  London 
Inmra/nce  Coy.  (8),  or  regard  it  as  consistent  with  the  principles 

(7)  13  S.C.R.  367.  (8)  1  S.C.B.  89. 
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laid  down  in  the  last-mentioned  case  as  to  the  reason  for  requir-       I8d4 
ing  such  an  account  and  the  nature  of  it.    I  cannot  see  how  that       oqok 
case  can  be  held  to  be  consistent  with  Fitch  v.  Liverpool  ^^thbSoottish 
London  Insurance  Coy.  (9).    We  are  bound  by  it  in  any  other  case    Impbrial 
exactly  like  it,  but,  in  my  opinion,  we  are  bound  by  it  no  further.       coy. 

In  that  case  the  insured,  Cleary,  sent  a  notice  of  the  fire  to  the 
defendants,  adding : — "  You  had  better  cause  an  investigation  to 
be  held,  and  forthwith  hand  over  the  sum  claimed,  1500{." 
Within  the  15  days,  Cleary  sent  a  notice  containing  what  he 
called  a  statement  of  his  loss  by  the  fire,  in  which  the  property 
destroyed  was  described  as  "  general  drapesy  and  haberdashery, 
millinery,  &c.,  in  and  upon  my  premises.  Hunter-street,  New- 
castle;" that  the  value  of  the  property  at  the  time  of  the  fire  was 
4800Z.,  that  nothing  was  saved,  and  that  the  amount  claimed  for 
loss  and  damage  was  1404L,  and  then  he  stated : — "  In  consequence 
of  my  invoice  and  stock  books  being  destroyed,  I  am  unable  to 
furnish  details."  A  number  of  witnesses,  chiefly  creditors  of 
Cleary,  were  called,  who  gave  evidence  that  it  was  impossible  to 
make  out  a  better  account  of  the  amount  and  value  of  the  goods 
destroyed.  The  judge  who  presided  at  the  trial  left  it  to  the  jury  to 
say  whether  the  furnishing  of  such  an  account  was  a  compliance 
to  the  condition  of  the  policy.  The  jury,  having  found  for  the 
plaintiff,  a  new  trial  was  moved  for,  and  the  Court  decided  that 
there  was  sufficient  evidence  to  go  to  the  jury  that  the  condition 
had  been  fulfilled  as  far  as  was  possible  under  the  circumstances. 
That  case  is  an  authority  for  one  exactly  like  it,  but  not  beyond, 
and  I  prefer  on  this  occasion  to  act  on  the  well-considered  judg- 
ment in  Fitck  V.  The  Liverpool  and  London  In,8urance  Coy.  (9). 

What  is  required  by  the  11th  clause  of  the  policy  is,  that  there 
shall  be  a  notice  sent  in  forthwith  of  the  fire,  and  that  within  15 
days,  at  the  latest,  the  claimant  shall  send  in  an  account  of  the 
several  articles  or  matters  damaged  or  destroyed  by  fire,  with  the 
cash  value  of  each.  Well,  of  course,  anybody  can  see  that  unless 
a  person  in  this  business  had  a  book  which  contained  a  list  of  all 
the  articles  received  day  by  day  into  his  stock,  and  of  all  goods 
sent  out  day  by  day,  so  that  by  referring  to  that  book  it  could 
be  ascertained  at  any  moment  what  was  on  the  premises,  it  would 

(9)  1  ac.B.  39. 
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1M4       be  impoflftible  to  make  oat  a  full  aooount  of  the  articles  in  the 
Cook       p'^m^  At  the  time  of  the  fire.    Not  only  would  it  be  impossible 
*'         to  do  that,  bat  it  woold  be  almost  equally  impossible  to  make  oat 
IvtmtAh    the  valae.     Bat  the  condition  requires  that  as  fall  an  account  as 
0>y^       was  reasonably  practicable  shall  be  sent    If  the  claimant  cannot 
state  the  full  particakrs  of  his  loss,  he  mast  state  them  as  well  as 
he  can.    A  man  carrying  on  this  business  must  know  what  his 
stock  consists  of,  and,  in  a  general  way,  he  must  know  what  he 
has  sent  out.     The  insurance  company  cannot  be  taken  to  know 
what  kind  of  things  he  had    No  doubt  before  a  policy  is  effected 
a  person  is  sent  to  examine  the  stock,  and  such  person  may 
furnish  a  list  at  the  time  of  the  granting  of  the  policy;  but  things 
of  a  different  character  may  be  on  the  premises  at  the  time  of  the 
fire,  and  the  claimant  must  know  in  a  general  way  what  they 
were.    He  is  bound  by  his  contract,  having  that  knowledge,  to 
give  such  an  account  as  he  is  able.    The  account  may  be  tested  by 
the  insurance  company  if  they  doubt  the  honesty  of  the  claimant, 
and,  having  the  accoimt,  they  can  make  inquiries  if  they  have 
reason  to  believe  that  the  statement  of  the  daim  is  not  correct; 
but  they  are  entitled  to  have  the  statement  delivered  as  speedily 
as  possible.    The  claimant  is  also,  in  addition  to  the  account,  to 
send  in  all  vouchers,  proofs,  and  explanations  that  may  be  re- 
quired ;  but  he  cannot,  by  sending  in  the  vouchers,  proofs,  and 
explanations,  escape  from  the  liability  to  send  in  the  accounb 
rcMpired  of  him  by  the  conditicm  of  policy.   Has  the  plaintiff  sent 
in  such  an  account  ?    I  do  not  see  that  he  has  done  so.    What  he 
did  was  to  send  in  a  declaration  in  these  terms : — "  I  send  a  true 
and  faithful  account  of  the  loss  sustained  by  me  on  the  occasion 
of  the  fire  in  Harris-street  on  the  Slst  August  last;"  and  what  he 
Ront  was  simply  a  number  of  accounts,  which,  according  to  Fitch' 
cano,  will  not  suffice,  and  is  certainly  not  what  he  is  i^equired  to 
do.     First  there  is  Exhibit  A,  addressed  to  the  agent  of   the 
d«fondant  company  in  the  following  terms: — [His  Honour  read  the 
account  above  sot  forth.] 

Then  there  is  Exhibit  A  I,  which  is  not  connected  with 
Kxhibit  A,  except  so  far  as  it  appears  to  be  a  more  detailed 
aoco\mt  of  t)\e  names  of  the  persons  from  whom  the  plaintiff 
(nirohasoil   various  goods»  and  the  names  of   the  persons  to 
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whom  he  had  sold  other  goods.  Taking  the  entry  relating  to  the  1884 
first  name  "  Waddington,"  I  see  no  reference  there  to  any  place  qook 
in  the  books  by  which  we  can  trace  out  what  "Haddington  "rp^g^j^^^^j^^ 
means.  There  are  four  other  items  following,  with  no  reference  Impsrial 
by  which  we  can  find  out  what  goods  they  were  that  were  dealt  Coy. 
with.  What  we  may  surmise  is^  that  the  plaintiff  bought  certain 
goods  from  the  persons  named  there,  in  one  or  many  lots,  such 
purchases  extending  over  weeks,  or  months,  or  years.  We  may 
surmise  in  the  first  case  I  have  referred  to,  that  he  bought  goods 
from  Waddington  to  the  extent  mentioned,  but  we  cannot  tell 
what  the  articles  were.  With  this  document  he  sends  back 
the  books  which  he  had  received  from  the  defendant 
company,  and  it  is  said  that  this  is  sufficient  evidence  to  go 
to  the  jury  that  the  plaintiff  has  complied  with  the  require- 
ments of  the  clause  by  sending  a  sufficient  account  of  his 
loss.  It  amounts  to  this: — the  insured  sends  a  notice  to 
the  following  effect — "  I  have  lost  goods  to  the  amount  of  80002. 
I  cannot  tell  you,  or  I  won't  tell  you,  what  are  the  articles  lost, 
and  what  is  their  price  ;  there  are  my  books,  I  will  give  you  no 
account  of  the  amount  of  the  loss  I  have  sustained,  or  the 
quantity  of  goods  burnt ;  you  cannot  ascertain  them  unless  you 
go  through  the  whole  of  the  books ;  there  are  the  papers,  you  can 
ascertain  as  well  as  I  can  whether  my  claim  is  too  large  or  not." 
What  he  is  required  to  do  is  to  make  out  his  account,  and  he  is 
not  entitled  to  cast  upon  the  insurance  company  the  duty  of 
ascertaining  whether  his  claim  is  a  right  or  a  wrong  one.  He  must 
send  in  his  account,  send  in  his  vouchers,  and  make  out  his  case, 
and  if  he  does  not  do  so  he  has  no  locus  standi  in  this  Court.  It 
may  be  a  case  of  extreme  hardship.  There  is  no  plea  of  fraud, 
for  it  is  sometimes  a  ticklish  thing  to  put  a  plea  of  fraud  on  the 
file  ;  although  the  company  may  have  strong  reasons  to  suspect 
that  an  unfounded  claim  is  made  upon  them.  If  they  have 
satisfactory  reasons  to  suspect  that  there  was  fraud  in  the 
transaction,  or  that  the  fire  had  been  brought  about  by  design, 
then  they  woidd  be  justified  in  taking  advantage  of  every  clause 
of  the  contract,  which  would  enable  them  to  resist  the  claim 
which  they  believe  to  be  nefarious,  but  which  they  are  not  in 
a  position  to  prove  to  be  fraudulent.     But  if,  on   the   other 
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1884       hand,  they  have  no  such  satisfactory  reason  for  believing  that 
Cook       the  claimant  has  been  guilty  of  fraudulent  conduct,  it  is  ex- 

The  Scottish  '''^^^ly  ^^^  ^?^^  ^™  ^  ^^^e  this  defence  raised.  If  there  were 
Imfbbial  no  grounds  for  supposing  dishonesty  on  the  part  of  the  claimant' 
Cot.  it  is  extremely  hard  that  advantage  should  be  taken  of  this 
11th  clause  of  the  policy,  but  with  that  we  have  nothiug  to  do. 
That  is  a  matter  for  the  insurance  company,  and  all  that  we  have 
to  do  is  to  administer  the  law ;  and  believing  that  the  plaintiff  had 
not  complied  with  the  11th  clause  of  his  policy,  I  think  the  Rule 
ought  to  be  discharged. 

WindeyeTy  J.  WiNDETER,  J.  I  am  of  the  same  opinion.  I  was  at  first 
somewhat  impressed  by  the  argument  on  behalf  of  the  plaintiffs, 
that  the  documents  furnished  by  them  to  the  defendants  did 
amount  to  an  account  such  as  they  were  bound  to  give  by  the 
11th  condition  of  their  policy.  The  case  put  by  counsel  for  the 
plaintiff  was  that  the  documents  sent  in  by  him  amounted  in 
fact  to  an  account,  inasmuch  as  on  the  one  hand  it  had  shown 
the  value  of  the  goods  which  had  been  purchased  and  brought 
into  stock  upon  the  premises,  and  that  on  the  other  side  it  had 
shown  the  goods  which  had  been  disposed  of  by  them,  thus 
leaving  the  inference  to  be  drawn  that  between  these  two  sets  of 
figures,  the  company  could  make  out  what  the  loss  really  was. 
But  upon  further  examination  of  these  documents,  it  appears  to 
me  that  they  are  altogether  insufficient  to  satisfy  the  require- 
ments of  the  11th  condition  of  the  policy,  or  to  enable  the  com- 
pany to  find  out  and  estimate  the  cash  value  of  the  goods 
destroyed.  The  schedule  furnished  to  the  defendants  is  defective 
in  respect  of  several  items  in  not  showing  the  particular  kinds  of 
goods  and  the  times  at  which  they  were  purchased,  and  in  failing 
to  afford  the  means  of  verifying  the  amounts  stated.  When  we 
come  to  consider  the  other  side — the  account  of  goods  lost—  we 
have  the  item  stated  thus—"  Goods  sold  as  per  day-book."  [EQs 
Honour  read  that  part  of  Exhibit  A  1  set  forth  above.]  No 
particulars  at  all  are  given  of  this  item;  and  it  is  impossible,  so 
far  as  I  can  see,  to  find  out  what  articles  were  sold  and  to  whom 
they  were  disposed  of.  That  side  of  the  account  fails  to  give 
any  information  by  which  the  company  coidd  find  out  thp  esti- 
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mated  actual  cash  value  of  the  things  destroyed.  There  is  no  state-  1884 
ment  of  the  estimated  value  of  the  goods  burnt,  as  required  by  the  cook 
condition  of  the  policy,  and  when  we  proceed  to  test  this  account  theSooxtish 
as  was  done  yesterday  by  the  bench  during  the  argument,  it  is  Impkbial 
absolutely  impossible  to  follow  the  references  made  in  the  account.  cot. 
The  object  of  the  condition,  no  doubt,  was  to  pledge  the  person 
whose  premises  were  consumed  by  fire,  to  an  exact  statement  of 
the  articles  which  the  plaintiffs  said  were  consumed,  in  order  that 
defendants  might  have  some  opportunity  of  testing  the  accuracy 
of  the  statetuents  with  regard  to  the  alleged  loss ;  but  there  is  no 
such  account  as  would  enable  this  insurance  company  to  make 
any  examination  which  would  in  any  way  satisfy  them  as  to 
whether  the  claimant's  statements  were  true.  Moreover,  he 
is  required  -not  only  to  send  in  an  account  of  the  articles 
destroyed,  but  an  estimate  of  the  cash  value  of  each,  and  all  books 
and  vouchers  which  might  be  required  in  support  of  the  account, 
and  which  would  go  to  show  that  the  account  was  correct.  The 
plaintiff  was  thus  bound  to  send  in  two  things — an  account  of 
loas,  and  the  vouchers  and  other  accounts  which  would  go  to 
show  that  the  account  of  the  loss  was  correct.  It  might  be  con- 
tended that  such  documents  as  he  did  send  in  with  his  books 
might  have  satisfied  the  latter  part  of  this  condition,  but  it 
appears  to  me  impossible  to  say  that  the  document  constituted 
such  ah  account  as  was  required  in  the  first  part  of  the  condition, 
and  to  hold  that  it  did,  would  simply  enable  any  person  whose 
premises  were  destroyed  by  fire  to  send  in  his  books  to  the 
insurance  company  and  say — "Here  are  the  accounts,  you  will  find 
what  I  have  lost."  That  would  open  a  very  wide  door  to  fraud, 
and  deprive  insurance  companies  of  that  protection  which  they 
legally  require,  and  which  was  provided  for  in  the  11th  condition 
of  their  policy.  Of  course  it  was  not  required  that  the  insured 
should  give  an  absolutely  correct  account  of  every  article  he  had 
lost,  but  he  must  give  such  an  account  as  might  be  reasonably 
expected  of  him.  It  seems  to  me  that  the  so-called  account 
entirely  failed  to  comply  with  the  law  as  laid  down  by  the  Court. 
There  are  very  few  cases  appearing  in  the  books  relating  to 
this  particular  point;  but  the  case  of  Fitch  v.  Livei^ool  and 
London  Insurance  Company,  which  came  before  this  Court  on 
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1884       two  different  occasions,  laid  down  the  principle  which  has  guided 

^^       the  Court  since  in  considering  the  question.     We  have  certainly 

J^'         been  referred   to  another  case  decided  in  this  Court,  namely, 
ThvScottibh  ■' 

iMPKRiAL  Humphrey  v.  The  Liverpool  and  London  Insurance  Company  (10), 
^  Coy.  l>^t  I  must  say,  on  perusal  of  that  case,  that  I  entirely  agree  with 
the  Chief  Justice  that  it  really  could  hardly  be  called  an  authority 
in  the  sense  of  a  decision  of  the  Court  from  which  any  principle 
could  be  drawn  to  govern  other  cases.  It  simply  amounts  to  this : 
that  a  majority  of  the  Court  held  that  it  could  not  be  said  that 
the  contract  was  against  evidence ;  and  for  my  own  part,  I  shall 
be  guided  by  the  law  as  laid  down  in  the  other  case  decided  by 
this  Court.  It  may  be  that  there  is  some  hardship  to  the 
plaintiff  in  finding  himself  defeated  upon  this  groimd,  but 
the  duty  of  the  Court  simply  is  to  determine  between  the  strict 
rights  of  the  parties.  The  condition  which  insurance  companies 
insist  upon  is  a  very  useful  one,  and  protects  them  from  fraudulent 
claims,  and  it  would  be  very  hard  upon  them  if  they  could  not 
have  the  benefit  of  such  protection,  having  a  reasonable  belief 
that  they  had  not  been  fairly  dealt  with.  All  that  people  insured 
have  to  do  is  to  give  such  an  accurate  account  of  their  loss  as  can 
be  reasonably  expected  from  them.  As  the  plainti£&  had  not 
complied  with  the  condition  in  their  policy,  I  think  His  Honour 
was  right  in  saying  that  there  was  no  evidence  to  go  to  the  jury 
upon  which  they  could  rightly  hold  that  there  was  a  compliance 
with  the  11th  condition  of  the  policy. 

innee,  J.  SiB  Q.  Inkes,  J.  I  am  of  the  same  opinion.  Having  regard 
'  to  the  authorities  and  to  the  principles  governing  this  case,  I 
have  very  little  to  add  to  what  has  been  so  well  put  by  their 
Honours.  And  in  giving,  not  a  confined  or  narrow,  but  a  wide 
and  liberal  interpretation  to  the  11th  clause  of  the  policy,  I  see 
no  escape  from  the  conclusion  that  there  was  here  nothing  which 
could  reasonably  be  called  a  substantial  compliance  with  the 
conditions  of  that  clause.  The  so-called  account  or  statement  of 
losses  is  altogether  too  vague  and  general  to  enable  the  insurance 
company  to  investigate  it  with  anything  like  a  reasonably 
practical  or  useful  result     Of  course  it  is  not  to  be  contended  in 

(10)  13  S.C.B.  367. 
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any  case  that  there  must  be  a  literal  compliance  with  that  part       1884 

of  the  condition  which  says  that  there  should  be  a  particular       cook 

account,  driving  an  estimate  of  the  cash  value  of  each  individual  m     o^' 

'^        ®  ,  ThsSoottish 

item,  but  there  must  be  some  statement  in  detail,  and  such  a  Iicpbrial 
statement  as  under  all  the  circumstances  of  the  particular  case  is  coy. 
reasonably  practicable.  Well,  it  was  said  that  the  plaintiffs  were 
deprived  of  the  means  of  giving  that  information  for  a  large 
proportion  of  the  fifteen  days,  which  was  the  stipulated  time; 
but  on  the  other  hand,  it  was  admitted  that  they  had  five  days 
in  which  to  make  out  a  statement  of  the  kind,  and  it  seems  to  me. 
idle  to  say  that  if  there  had  been  reasonable  diligence  in  making 
out  the  account,  they  could  not  in  those  five  days  have  fur- 
nished far  better  materials  to  the  insurance  company  than  they 
did:  while  one  person  was  taking  an  accoimt  of  the  invoices, 
another  person  could  have  made  out  a  list  of  the  particular  goods 
bought  and  disposed  of.  There  must  be  such  a  statement  in  the 
account  of  the  loss  as  would  enable  the  insurance  company,  in 
some  measure,  to  test  the  statement  that  was  made.  I  do  not 
desire  to  express  any  opinion  with  reference  to  the  case  of 
Hwm/phrey  v.  Liverpool  and  London  Insurance  Coy.  (1 1)  beyond 
this,  that  the  principles  laid  down  by  the  Chief  Justice  on  that 
occasion  seem  to  me  to  be  correct,  and  the  decisions  of  the  other 
judges  can  only  be  applied  to  the  peculiar  circumstances  of  that 
particular  case.  In  that  case  there  was  this  circumstance,  that 
Cleary,  the  person  insured,  and  whose  stock  was  said  to  have 
been  burned,  had  lost  in  the  fire  all  the  invoices  and  all  his 
books  (with  the  exception  of  one  or  two  comparatively  unimpor- 
tant ones),  which  may  have  been  thought  to  be  the  principal 
materials  available  for  the  purpose  of  furnishing  the  accounts 
required  by  the  conditions  of  the  policy.  That  circumstance 
seems  to  have  weighed  with  Mr.  Justice  Faucett  in  coming 
to  the  decision  at  which  he  arrived ;  but  there  were  no  such 
circumstances  in  this  case,  for  here  the  materials  for  making  up 
the  account  were  confessedly  in  the  hands  of  the  plaintiff  for 
five  days,  in  order  to  enable  him  to  make  out  his  claim. 
The  principle  liud  down  in  the  earlier  case  of  FitcJi  v.  Liveirpool 
and  London  Inswra/nce  Coy.  (12)  has  been  consistently  followed 

(11)  13  8.aB.  d67»  (12)  1  &C.B.  89. 
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1884       since ;  and  applying  the  principles  which  were  there  laid  down 

Cook       by  the  Full  Court  to  this  particular  case,  I  am  obliged  to  concur 

The  ScomsH  ^^^  *^®^^  Honours  that  there  was  no  evidence  to  go  before  a 

Impbbial    jury,  that  there  had  been  on  the  part  of  the  plaintiff  a  reasonable 

Cot.        compliance  with  the  11th  condition  of  the  policy. 

Rule  diacJiarged,  with  costs. 

Attorneys  for  the  plaintiff:  Dunn  &  Lyons. 
Attorneys  for  the  defendants:  Oannon  is  M'LaughUn. 


Feb,  21.  WATT  v.  UNION  INSURANCE  COY. 


Martin,  C.J.,  Fire  Insurance — Concealment  of  material  facta. 

and^^  Demurrer.  Dedarfttion  on  policies  of  fire  insarance.  Plea,  that  plaintiff  had 
Innes  JJ.  ^^^^'^  engaged  in  litigation  respecting  the  property  insured,  and  that  litigation  had 
been  determined  in  her  favour,  and  the  plaintiff  had  reasonable  grounds  for  sus- 
pecting and  did  suspect  that  felonious  attempts  would  probably  be  made  to  set  fire 
to  the  said  property  by  certain  persons  in  revenge,  for  the  plaintiff  had  been  advised 
to  effect  an  insurance  against  fire  and  to  give  notice  to  any  company  to  whom 
she  should  apply,  and  accordingly  made  application  to  the  N.  Insurance  Co.,  and 
gave  such  notice,  but  withdrew  such  application  and  afterwards  made  proposals 
to  the  defendants  and  obtained  the  said  policies  from  them.  Averment  that  the 
facts  were  material,  and  were  concealed  by  the  plaintiff  from  the  defendants. 

Demurrer  on  the  grounds  that  the  alleged  facts  were  not  material,  and  that 
the  plea  did  not  state  the  nature  of  the  alleged  grounds  for  reasonable  suspicion. 

Held,  that  the  statement  in  the  plea  that  the  plaintiff  *'  had  reasonable  grounds 
for  suspecting  and  did  suspect  that  felonious  attempts  would  be  made  to  set  fire  to 
the  said  property  by  certain  persons  in  revenge"  was  a  statement  of  a  material 
fact  which  ought  to  have  been  communicated  to  the  defendants  at  the  time  of  mak. 
ing  the  proposals  to  effect  an  insurance. 

But  Held,  that  the  other  portion  of  the  plea,  which  stated  that  proposals  had  been 
previously  made  to  another  insurance  company  and  withdrawn,  was  not  of  itself 
sufficient  to  vitiate  the  policy.    Judgment  for  the  defendants. 

Demurrer.  The  plaintiflF  by  her  declaration  sought  to  recover 
the  amount  of  insurance  policies  on  house  property,  eflfected  by 
her  with  the  defendant  company. 

Plea  3 :  The  defendants  say  that  the  said  policies  were,  and 
each  of  them  was,  made  subject  to  a  term  and  condition  therein 
respectively  contained,  which  said  condition  was  in  the  words 
following,  that  18  to  say :— «  Basis  of  contract:— The  basis  of  this 
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contract  is  the  proposal  in  writing  for  insurance  by  the  assured,       1884 

and  if  there  be  any  misdescription  of  the  property  described  in       watt 

the  proposal,  or  any  misrepresentation  or  concealment  of  facts      union 

material  to  the  risk,  this  policy  shall  be  null  and  void;*'  and  the    I^suranob 

Cot, 
defendants  say  that  immediately  before  the  sending  in  by  the 

plaintiff  of  proposals  for  the  said  insurance,  the  plaintiff  had  been 

engaged  m  litigation  respecting  the  right  of  possession  to  and 

ownership  of  the  property  insured  by  the  said  policies  respectively, 

and  the  said  litigation  had  been  determined  and  concluded  in  the 

plaintiff^s    favour,  and    plaintiff  had    reasonable    grounds    for 

suspecting,  and    did    suspect,  that    felonious   attempts  would 

probably  be  made  to  set  fire  to  the  said  property  by  certain 

persons  in  revenge,  for  the  plaintiff  had  been  advised  to  effect  an 

insurance  against  fire  upon  the  said  property,  and  to  give  notice 

to  any  company  to  whom  she  should  so  apply  at  the  time  of  making 

application,  and  accordingly  made  an  application  for  insurance 

over  the  said  property  to  the  Norwich  Union  Insurance  Company, 

and  had  given  •  notice,  as  hereinbefore  mentioned,  to  the  said 

company,   and    the    plaintiff  afterwards    withdrew   the    said 

application  and  made  proposals    for  insurance  over  the  said 

property  to  the  defendants,  and  thereafter  obtained  the  said 

policies  from  the  defendants  herein  sued  upon;  and  the  defendants 

say  that  at  the  time  of  making  the  said  proposals,  and  of  giving 

the  said  policies,  the  matters  hereinbefore  mentioned  were  facts 

material  to  the  risk  within  the  meaning  of  the  said  condition, 

and  the  plaintiff  then  concealed  the  said  facts  from  the  defendants, 

and  did  not  give  notice  thereof  to  the  defendants  in  or  by  the 

said  proposals,  or  otherwise. 

Demurrer  to  the  plea,  on  the  grounds : — 1.  That  it  confesses, 
but  does  not  avoid  the  causes  of  action.  2.  That  the  facts  stated 
in  the  said  plea,  and  alleged  to  be  material,  are  not  material 
within  the  meaning  of  the  condition  in  the  said  plea  set  out. 
3.  That  the  said  plea  does  not  state  the  nature  of  the  alleged 
reasonable  grounds  for  suspicion. 

Joinder  in  demurrer. 

Darley,  Q.C.  (Pring  with  him),  for  the  plaintiff  in  support  of 
the  demurrer — ^The  duty  of  the  insurer  is  to  communicate  all  

N.S.W.R.,  Vol.  v.,  Law.  D 


50  CASES  AT  LAW.  [N.  S.  W.  R. 

1884       material  facts;  but  he  is  not  bound  to  state  any  suspicion  he 

\^^      may  have  affecting  the  risk:  Bell  v.  BeU  (1).    The  grounds  of  the 

y,^'         plaintiff's  suspicion  are  not  set  out  in  the  plea. 

Iksurancb       [The  Court  called  upon  counsel  to  support  the  plea.] 
Coy, 

Stephen,  Q.C.  (0.  B.  Stephen  with  him),  for  the  defendants — 
The  plaintiff  WHS  bound,  irrespective  of  the  condition  in  the  policy, 
to  communicate  the  matters  set  out  in  the  plea.  The  defendants 
could  not  have  stated  in  their  plea  the  grounds  of  the  plaintiff's 
suspicion,  as  those  are  matters  entirely  within  her  own  know- 
ledge. She  effected  the  insurance  in  order  to  protect  herself 
against  loss  from  a  particular  danger  which  she  did  not  com- 
municate to  the  persons  insuring.  A  rumour  affecting  the  risk 
is  a  fact,  the  concealment  of  which  will  vitiate  the  policy:  Lynch 
V.  Jones  (2).  The  reasonableness  of  the  plaintiff's  suspicion  is 
for  the  jury. 

Barley,  in  reply — The  case  last  cited  is  a  strong  one  to  show 
the  distinction  between  the  failure  to  communicate  a  fact  to  the 
insurers,  and  the  failure  to  communicate  a  mere  rumour. 

[Sir  J.  Martin,  C.J.  In  Lynch  v.  Dvmsford  (3),  Bayley,  J., 
says: — ''  The  assured's  agent  is  blameable,  not  for  not  communi- 
cating the  rumour,  but  for  not  communicating  to  the  underwriters 
a  fact  material  with  reference  to  the  loimour,  which  fact  was 
within  his  knowledge,  so  as  to  enable  them  to  apply  it  to  the 
rumour,  and  exercise  their  judgment  accordingly/'] 

It  is  not  enough  that  the  person  insuring  should  have  reason- 
able grounds  for  suspecting  the  existence  of  anything  that 
would  affect  the  risk;  the  defendants  should  state  in  their  plea 
the  fact  of  the  existence  of  any  rumour,  or  the  facts  which  led 
the  plaintiff  to  have  the  suspicions  of  danger  to  the  property. 

[Sir  J.  Martin,  C.J.  In  Bufe  v.  Turner  (4),  the  fact  that  a 
fire  was  smouldering  next  to  the  house  insured  was  not  com- 
municated to  the  insurer.] 

(1)  2  Camp.  475.        (2)  2  Taunt.  37.       (3)  14  East.  494.       (4)  6  Taont.  328. 
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Sm  J.  Martin,  C.J.    There  is  no  case  exactly  like  this  reported        18S4 
in  the  English  reports,  but  there  are  some  cases,  in  which  the       Watt 
question  decided  was  similar  to  this,  reported  in  the  American      union 
reports.    Although  we  are  not  bound  by  the  American  cases,  and    Insukancb 
they  are  not  of  the  same  authority  as  the  decisions  of  the  English 
Courts,  yet  it  is  customary  to  cite  them  in  England  as  well  as  Martm,  C.J. 
here,  and  the  decisions  of  some  of  the  American  Courts  have 
weight,  by  reason  of  the  learning  of  the  judges  and  the  manifest 
soundness  of  their  decisions.     In  insurance  cases  especially  it  is 
usual  to  refer  to  the  American  decisions  as  of  considerable  authority. 
The  leading  principle  in  these  matters  is  thus  stated  in  a  note  to 
1  HolUa  Nisi  Prius  Reports,  287. — "  Upon  these  principles  of  good 
faith  which  should  govern  all  contracts  of  insurance,  the  assured 
is  bound  to  communicate  every  species  of  intelligence  that  he  has, 
which  may  afiect  the  mind  of  the  underwriter  in  either  of  these 
two  ways :  1.  As  to  the  point,  whether  he  will  insure  at  all ;  2.  As 
to  the  point,  at  what  premium  he  will  insure."   The  writer  is  there 
speaking  of  marine  insurance,  but  the  same  principles  apply  to 
other  contracts  of  insurance ;  there  must  not  be  any  concealment 
of  a  material  fact  relating  to  the  risk  undertaken  by  the  insurance 
company,  and  anything  that  would  operate  on  the  mind  of  a 
reasonable  man  so  as  to  induce  him  to  consent  to,  or  withhold  his 
assent   from   the  effecting  of  an  insurance  over  any  premises, 
must  be  communicated  to  the  person  undertaking  the  risk.    In 
all  the  cases  referred  to,  and  in  other  cases  in  which  the  same 
principle  is  laid  down,  what  the  assured  is  bound  to  communicate 
are  fcLcts  affecting  the  risk,  not  mere  rumours.   That  expression  is 
used  in  Carter  v.  Boehm  (6);  and  in  Arnxmld  on  Marine  Irtswrance, 
p.  535, vol.  I  (3rd  edition),the  same  principle  is  thus  stated: — ^" Loose 
rumours,  indeed,  which  have  gathered  together  no  one  knows 
how,  need  not  be  communicated;  and  intelligence  may  be  so 
general,  and  its  application  to  the  subject  insured  so  doubtful  and 
remote,  that  the  assured  need  not  communicate  it,  though  it  may 
possibly  turn  out  to  have  related  to  the  subject  insured."  Two  cases 
have  been  cited,  one  an  American  case  and  one  an  English  case, 
where  a  question  was  whether  some  intelligence  respecting  the 
risk  ought  to  have  been  communicated  to  the  insurer.    In  one 

(5)  1  W.  Bl.  694. 
D2 
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1884       case  the  premises  had  been  on  fire  on  two  or  three  previous 

Watt      occasions,  and  it  was  difficult  to  account  for  these  fires ;  there 

,,  ^'         was  somethinc:  mysterious  about  them.     The  fact  of  these  fires 
XJkion  ,  .11. 

Insurance  having  taken  place  was  not  communicated  to   the  msurance 

office,  and  it  was  held  by  the  American  Court  that  there  had 

been  an  improper  concealment  of  a  material  fact.    So  in  the 

English  case,  another  house  in  the  immediate  neighbourhood  of 

the  house  insured  had  taken  fire  and  was  burnt  down,  but  it  was 

supposed  that  the  fire  had  been  quite  extinguished.    In  that 

state  of  things  the  owner  of  the  adjoining  house,  after  the  fire 

was  supposed  to  have  been  extinguished,  went  to   insure  his 

premises,  and  did  not  say  anything  about  the  fire  which  had 

occurred  in  the  neighbouring  house.     The  house  insured  having 

been  burnt,  it  was  held  that  an  improper  concealment  had  been 

made  of  a  material  fact. 

In  this  case  now  before  us,  there  are  no  facts  stated  as  to  any 

person,  described  by  name  or  designation,  saying  that  he  would  set 

this  place  on  fire  or  threatening  to  do  so;  but  what  the  defendants 

say  is  this  : — First,  that  there  was  litigation  between  the  plaintiff 

and  another  person  respecting  the  premises  insured,  and  that 

as  the   result   of  such   litigation,  the  plaintiff  recovered   the 

premises ;  then  the  plea  goes  on  to  say — "  and  that  plaintiff  had 

reasonable  grounds  for  suspecting,  and  did  suspect,  that  felonious 

attempts  would  probably  be  made  to  set  tire  to  the  said  property 

by  certain  persons  in  revenge."    There  is  a  positive  statement 

by  the  defendants  that  the  plaintiff  had  reasonable  grounds  for 

suspecting  that  the  premises  would  be  set  on  fire,  and  although 

no  names  are  mentioned  and  it  is  not  stated  what  the  threats 

were,  there  is  a  statement  made  that  the  plaintiff  had  reasonable 

ground  for  suspecting,  and  that  she  did  suspect  that  the  house 

would  be  set  on  fire.    Those  are  facts  which  the  defendants  would 

have  to  prove  at  the  trial,  namely,  that  the  plaintiff  had  reasonable 

grounds  for  suspecting,  and  fuciher,  that  she  did  suspect  that  the 

house  would  be  set  on  fire.    If  that  be  so,  if  the  plaintiff  had 

this  reasonable  ground,  and  believed  that  the  premises  would  be 

set  on  fire,  it  appears  to  me  that  those  are  facts  which  ought  to 

have  been  communicated  to  the  insurance  company,  and  that,  on 

failure  by  the  plaintiff  to  do  so,  the  policy  is  bad. 
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As  to  the  other  portion  of  the  plea,  which  asserts  that  proposals        1884 
were  made  to  another  insurance  company,  and  had  been  with-       Watt 
drawn  on  such  company  being  niade  aware  of  the  facts  con-       ^j^' 
cealed  from  the  defendants ;  it  appears  to  me  that  that,  standing    Insurancb 
by  itself,  is  not  suflSicient  to  prevent  the  plaintiff  from  recovering, 
and  it  would  not  of  itself  have  the  effect  of  getting  rid  of  the 
policy  of  insurance.      The  thing  which   the  defendants  must 
prove,  is  the  fact  that  the  plaintiff  had  reasonable  grounds  to 
suspect  that  the  house  would  be  set  on  fire  by  an  incendiary, 
and  that  she  believed  it;  both  facts  will  have  to  be  made  out 
by  the  defendants  to  the  satisfaction  of  the  jury. 

WiNDETEB,  J.  I  am  of  the  same  opinion.  Although  no  case  Wmdeyer,  J. 
has  been  cited  precisely  like  this,  yet  all  cases  both  of  fire  and 
marine  insurance  agree  in  the  principle  that  every  fact  which 
would  influence  the  mind  of  the  insurer  as  to  whether  he  would 
undertake  the  risk,  and  as  to  what  premium  he  would  charge, 
should  be  communicated  to  him.  It  has  been  said  that  what  has 
been  concealed  here  amounts  to  mere  rumours ;  and  the  law  is 
clear  that  the  plaintiff  in  a  case  like  this  is  not  bound  to  state 
the  rumours  which  have  reached  him  respecting  the  subject 
matter  of  the  policy;  but  there  is  a  statement  in  the  plea  that 
the  plaintiff  had  reasonable  grounds  for  suspecting,  and  did 
suspect,  that  certain  persons  would  set  fire  to  the  premises. 
That  is  a  statement  of  mattei-s  which  can  be  proved,  if  true,  just 
as  the  fact  may  be  established  that  a  defendant  in  an  action  of 
malicious  prosecution  had  reasonable  and  probable  grounds  for 
taking  the  steps  that  he  did.  It  appears  to  me,  therefore,  that  if 
the  defendants  could  prove  that  the  plaintiff  had  reasonable 
grounds  for  the  suspicion  stated  in  the  plea,  that  that  would  be 
a  good  defence  to  the  action.  I  also  concur  with  His  Honour 
that  the  second  part  of  the  plea  is  not  of  itself  a  sufficient  answer 
to  the  declaration. 

If  she  had  not  a  belief  that  the  premises  would  be  set  on  fire, 
then  the  mere  fact  that  she  did  not  communicate  to  the  insurance 
company  that  she  had  tried  to  effect  an  insurance  in  another 
office,  and  had  withdrawn  her  offer,  would  not  be  sufficient  -  to 
defeat  her  right  of  action. 
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1884  Sib  O.  Innes,  J.      It  is  of  very  great  importance  in  cases 

Watt^    ^^    insurance    to    adhere    to   the    leading    principle    that    in 
^^*         these  contracts  the  utmost  £:ood  faith  should  be  observed.     In 

Union  ° 

Insurance   the  case  of  Dcdglish  v.  Jarvie  (6),  Rolfe,  B.,  says  (p.  243) : — "  In 

cases  of  insurance  a  party  is  required  not  only  to  state  all  matters 
Innes,  J.  within  his  knowledge,  which  he  believes  to  be  material  to  the 
question  of  the  insurance,  but  all  which  in  point  of  fact  are  so. 
If  he  conceals  anything  that  he  knows  to  be  material,  it  is  fraud; 
but,  besides  that,  if  he  conceals  anything  that  may  influence  the 
rate  of  premium  .  .  .  such  concealment  entirely  vitiates  the 
policy." 

The  question  is  whether  the  omission  is  a  material  one.  If 
the  plaintiff  had  reasonable  grounds  for  suspecting  and  did 
suspect  that  incendiarism  would  be  resorted  to  by  the  persons 
who  had  been  unsuccessful  in  litigation  with  the  plaintiff,  such 
fact  would  be  calculated  to  influence  a  board  of  directors  in 
determining  whether  they  would  take  the  risk,  and  if  so;  whether 
they  would  not  require  an  additional  premium.  The  jury  would 
have  to  consider  whether  facts  were  proved  to  make  out  the 
allegations  contained  in  the  plea.  The  matters  stated  in  the  plea 
seem  to  me  to  be  facts  which  the  insurance  company  was  entitled 
to  be  informed  of,  and,  if  true,  the  keeping  back  of  such  informa- 
tion is  sufficient  to  vitiate  the  policy. 

JudgTnentfor  the  defendants. 

Attorneys  for  the  plaintiff :  Stephen,  Laurence  A  Jaquee. 
Attorneys  for  the  defendants:  Salwey. 

(6)  2  Mac.  ft  G.  231. 
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DAVIES  V.  HARRIS  (No.  2).  1884 


Privy  Council^Appeal  from  order  directing  Prothonotary  to  tax  plamtifTs  costs —       ^^^  25. 

21  Joe,  I,  e.  16. 

The  plaintiff  in  an  action  of  slander  obtained  a  verdict  with  one  farthing  Martin^  C.J., 
damages.    The  Prothonotary  having  refused  to  tax  plaintiffs  costs  on  the  ground      Windier 
that  by  21  Jac.  1,  c  16  s.  6,  he  was  entitled  to  no  more  costs  than  damages,  the      .    ^'^  j j 
Court  ordered  him  to  tax  the  costs,  holding  that  the  above  section  was  repealed  ' 

by  the  DefamtUion  Act, 

The  Court  now,  on  the  application  of  the  defendant  to  settle  the  terms  of  an 
appeal  from  such  order  to  the  Privy  Council,  held  that  the  order  appealed  from 
being  a  final  one,  and  depending,  not  on  the  discretion  of  the  Court,  but  on  the 
interpretation  of  an  Act  of  Parliament,  it  was  the  duty  of  the  Court  to  settle  the 
terms  of  the  appeal. 

Motion  to  settle  terms  of  the  defendant's  appeal  to  the  Privy 
Council  from  the  order  of  the  Court  (Reported  4  N.S.W.  L.B., 
315),  directing  the  Prothonotary  to  tax  the  plaintiff's  costs. 

Darley,  Q.C.  {Rogers  with  him),  for  the  defendant — We  admit 
that  if  the  question  were  only  as  to  the  amount  of  the  costs  to  be 
paid,  there  would  be  no  right  to  appeal  against  the  exercise  of  its 
discretion  by  the  Court.  The  order  against  which  we  appeal  was 
not  made  on  a  motion  for  a  review  of  taxation,  but  it  determined 
the  right  to  the  whole  of  the  costs,  and  involved  the  interpretation 
to  be  put  on  an  Act  of  Parliament. 

[Sm  J.  Martin,  0. J.  The  Prothonotary  might,  under  the  Act 
in  question,  21  Jac.  1,  c.  16,  have  taxed  the  plaintiff^s  costs  at  one 
farthing]. 

The  question  before  the  Court  was  not  as  to  the  amount  of  the 
costs  which  the  plaintiff  would  be  entitled  to,  for  that  is  fixed  by 
the  Statute.  In  England,  no  appeal  is  allowed  to  the  House  of 
Lords,  the  Privy  Council,  or  to  the  Lords  Justices,  on  the  ques- 
tion of  the  amount  of  costs  only;  and  the  principles  on  which 
that  law  is  founded  are  stated  in  Inglia  v.  Mamsjidd  (1); 
Oamett  v.  Bradley  (2);  and  Yeo  v.  Tatem  (3);  and  by  Macpheraon, 
in  his  "  Treatise  on  the  Privy  Council"  p.  21.  The  order  which 
we  appeal  from  is  a  final  order. 

(1)  3  CL  &  Fin.  362.        (2)  L.R.  3  App.  Caa.  944.       (3)  L.R.  3  P.C.  696. 
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1884  Stephen,  Q.C.  {C.  B.  Stephen  with  him),  for  the  plaintiff—- De- 

Davibs  f endant's  proper  course  is  to  apply  to  the  Privy  Council  for  leave 
to  appeal.  All  the  cases  cited  on  behalf  of  the  defendant,  except 
Gamett  v.  Bradley^  (4),  are  against  his  contention,  and  that  case  is 
not  in  his  favour.  In  Yeo  v.  Totem  (5)  the  question  of  costs  was 
incidental  only  to  the  decision  appe&led  from.  In  OarTiett  v. 
Bradley  (4)  the  appeal  was  in  respect  of  costs  only ;  but  the 
point  was  not  raised,  and  the  appeal  there  was  not  direct  to 
the  Privy  Council,  but  through  the  Court  of  Exchequer  Chamber* 
In  Wilson  v.  The  Queen  (6),  Lord  Cairns  held  that  an  appeal 
will  not  lie  to  the  Privy  Council  for  costs  alone.  The  order 
appealed  from  is  not  a  final  one  ;  it  is  only  a  step  in  the  action, 
and  nothing  is  done  finally  until  the  Prothonotary  gives  his 
allocatur. 

Darley,  in  reply  referred  to  Attenborough  v.  Kemp  (7) ;  Richards 
V.  Birley  (8) ;  and  Wilson  v.  The  Queen  (6). 

Jfartin,  O.J.  [SiR  J.  Martin,  C.J.  Whatever  the  House  of  Lords  may  decide, 
we  are  bound  by  the  decision  of  the  Privy  Council  in  Yeo  v. 
Tatem ;  see  p.  702.] 

Sir  J.  Martin,  C.J.  I  think  an  appeal  lies  to  the  Privy  Council 
in  this  case.  There  is  no  doubt  that  in  certain  cases  the  Privy 
Council  will  not  entertain  an  appeal  from  a  decision  as  to  costs 
only,  but  the  cases  in  which  such  appeals  will  not  be  entertained 
are  pointed  out  in  the  authorities  to  which  we  have  been 
referred. 

The  first  case  is  that  of  Attenborough  v.  Kemp  (7)  in  which 
Tum^,  L.J.,  says: — "  Their  Lordships  do  not  wish  to  lay  it  down 
as  a  general  rule  that  in  no  case  will  there  be  an  appeal  in 
respect  of  costs  and  of  costs  alone,  because  there  might  be  cases 
where  discretion  has  not  been  fairly  exercised  upon  the  question 
at  issue,  and  the  decision  of  the  Court  below  has  proceeded  upon 
mistake,  or  misapprehension.  Their  Lordships  do  not  think  that 
any  general  rule  can  be  laid  down  which  must  apply  to  cases  of 

(4)  L.R.  3  App.  Cas.  944.  (6)  Moo.  P.CC.  (N.S.)  307. 

(6)  L.R.  3  P.O.  696.  (7)  14  Moo.  P.O.C.  351. 

(S)  2  Moo.  P.CC.  (N.S.)  96. 
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this  description.    Such  cases  their  Lordships  desire  to  leave  un-        1884 
touched;  but  where  there  has  been  bond  fide  care  and  discretion      davibs 
exercised  on  the  part  of  the  judge  who  has  decided  the  case,  their     hawus. 
Lordships  have  no  hesitation  in  stating  their  opinion  to  be,  that 
in  such  a  case  no  appeal  will  lie  in  respect  of  costs  alone."    The  . 
passage  I  have  cited  contains  a  clear  recognition  of  the  existence 
of  cases  in  which  it  would  be  proper  to  entertain  an  appeal,  and 
points  out  the  cases  in  which,  in  the  opinion  of  their  Lordships, 
it  would  not  be  proper  to  entertain  an  appeal  in  respect  of  costs 
alone.  Another  case  is  Richards  v.  Birley  (9),  where  Dr.  Lushi/ng- 
ton  says; — "  We  are  of  opinion  that  it  is  expedient  and  necessary 
to  adhere  to  the  rule  laid  down,  and  the  principles  enunciated  in 
the  case  of  AU&nhorough  v.  Kemp  (10), and  their  Lordships  think 
that  the  appellants  have  not,  in  this  case,  brought  themselves 
fairly  within  the  rule  there  laid  down."    He  then  cites  the  passage 
I  have  quoted  from  the  judgment  of  Lord  Justice  Tuimer, 

In  Wilson  v.  The  Queen  (llj,  Lord  Justice  Cairns,  in  delivering 
the  judgment  to  the  Privy  Council,  says:  "Their  Lordships  are 
of  opinion  that,  with  regard  to  the  appellant  Cole,  the  appeal  is 
simply  and  strictly  one  for  costs,  under  circumstances  in  which 
their  Lordships  have,. at  all  times,  laid  down  as  a  rule,  that  an 
appeal  for  costs  could  not  be  entertained."  And  in  Yeo  v.  Totem, 
at  page  702,  Sir  Joseph  Napier  says :  "  Their  Lordships  do  not 
mean  to  question  or  recede  from  the  decisions  that  have  been 
pronounced  regarding  not  allowing  an  appeal  for  costs,  but  when 
there  has  been  a  mistake  upon  some  matter  of  law  that  governs 
or  affects  costs — some  matter  that  involves  the  due  application 
of  the  principles  of  law — ^the  party  prejudiced  is  entitled  to  have 
the  benefit  of  correction  by  appeal."  We  see  in  the  two  latter 
cases  the  circumstances,  under  which  the  Privy  Council  wiU 
not  entertain  appeals  in  matters  of  costs  only;  but  this  is  not  a 
case  of  that  kind. 

There  comes  the  question  whether  the  order  appealed  from  in 
this  case  is  a  final  order ;  I  think  it  is.  It  is  not  an  interlocutory 
order,  such  as  may  lead  up  to  a  judgment,  nor  an  order  disposing 
of  a  matter  incidental  to  the  trial  of  the  action.    There  will  be  no 

(9)  2  Moa  P.C.C.  (N.S.)  96.  (10)  14  Moo.  P.C.C.  351. 

(11)  Moo.  P.C.C.  (N.a)  307. 
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1884  further  order  made^  and  the  decision  of  this  Court  ia,  so  far  &s 
Davies  regards  the  subject  matter^  a  final  one.  I  think  it  is  clearly  our 
Haekis.     ^^^y  ^  settle  the  terms  of  this  appeal. 

Windeyer,  J.  WiNDETEB,  J.  I  am  of  the  same  opinion,  though  I  had  some 
doubt  when  the  matter  came  before  me  in  Chambers,  and  the 
cases  now  cited  were  not  referred  to. 

Innes,  J.  SiB  O.  Innes,  J.  I  also  think  that  the  case  is  not  within  the 
general  rule,  that  the  Privy  Council  wiU  not  hear  an  appeal  on 
the  question  of  costs  only.  It  is  unnecessary  to  travel  over  the 
same  ground  as  His  Honour  the  Chief  Justice.  Where  the  ques* 
tion  is  only  as  to  the  discretion  of  a  colonial  court,  the  rule  is, 
that  the  Privy  Council  will  not  review  that  discretion.  But  the 
point  here  depends  on  the  construction  of  a  Statute,  and,  in  giving 
its  decision,  no  discretion  was  exercisable  by  the  colonial  court. 
There  is  an  Indian  case  mentioned  in  Macpheraon,  in  which  the 
Privy  Council  has  entertained  an  appeal  on  a  question  of  costs 
alone  ;  and  it  is  clear  that  there  is  no  inflexible  rule  to  prohibit 
the  hearing  of  an  appeal  on  the  question  of  costs.  I  think  that 
we  ought  to  settle  the  terms  of  this  appeal 

Ordered  that  the  defendant  shaidd 
give  a  band  in  IBOLfor  ike  due  pro- 
aecution  of  appeal  ;  ihat  the  plaintiff 
ehould  give  a  bond  with  sureties  to 
the  satisfaction  of  the  Prothonotary 
to  abide  the  event  of  the  order  of  the 
Privy  Council  ;  usual  order  as  to 
transcript,  Jkc. 

Attorney  for  the  plaintiff:  i2.  B.  Smith. 
Attorneys  for  the  defendant :  Bradley  A  Son. 
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Slander^Verdiet  for  defendant^Rult  fw  new  trial  rt/tued  whert  plaintiff  could      jP^fcTzS. 

only  have  expected  nominal  damages. 

In  an  action  for  Blander,  in  which  the  defendant  charged  the  plaintiff  with  Martin,  C.J., 
having  committed  felony,  the  circnmstances  proved  were  Bnch  that  the  presiding  *Q<^ 

jadge  reported  that  he  expected  a  verdict  for  the  plaintiff,  with  nominal  damages      ^^*^»  J* 
only.    The  jury,  however,  returned  a  verdict  for  the  defendant. 

The  Conrt  discharged  a  Role  for  a  new  trial  (moved  on  the  ground  that  the 
verdict  was  against  evidence),  bnt  without  costs. 

Defamation.  The  declaration  was  for  slander,  and  the  words 
charged  were: — ^"Tou  have  no  cause  to  be  so  smart  over  it.  I 
could  have  had  you  in  the  lock-up  long  ago  over  them  blankets*' 
(innuendo  that  the  defendant  said  that  the  plaintiff  was  guilty  of 
a  felony).  "  Friend  stole  the  blankets ;  I  could  have  had  him  in 
gaol  long  ago  if  I  had  liked;  there  goes  blankets"  (same 
innuendo).  ''There's  an  old  Orange  dog  going  by  there,  that 
T  could  have  fitted  long  ago  for  shaking  my  blankets,  and  now  he 
won't  come  near  the  place"  (same  innuendo).    Plea :  Not  guilty. 

At  the  trial,  before  Innes,  J.,  and  a  jury  of  four,  it  appeared 
that  the  defendant  used  the  words  charged;  but  from  the  evidence 
given  to  show  the  relations  between  the  parties,  and  to  show  that 
the  plaintiff  had  been  actually  guilty  of  the  offence  charged,  His 
Honour  reported  that  he  expected  that  a  verdict  would  be  given 
for  the  plaintiff  with  nominal  damages  only.  The  jury,  however, 
returned  a  verdict  for  the  defendant. 

A  Rule  nisi  having  been  obtained  by  the  plain|j^E^i9frt<he  ground 
that  the  verdict  was  against  evidence, 

Pring  now  moved  to  make  the  JMue  absolute. 

Eeydon,  for  the  def endanjk(iippeared  to  show  cause. 

Sib  J.  Mariin,  C. J.-  This  was  an  action  of  slander ;  and  His  Martin,  C.J. 
Honour  who  tried  the  case  has  reported  to  the  Court,  that  he 
expected  a  verdict  io  be  returned  for  the  plaintiff,  with  small 
damages.  Having  heard  the  evidence  read,  I  concur  with  him  in 
thinking  that,  if  the  plaintiff  had  obtained  a  verdict,  he  would 
only  have  recovert'd  small  damages.    There  was  evidence  before 


V, 

Smith. 
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1884  the  jury  that  the  plaintiff  did  steal  the  blanket,  and  if  the  jury 
"~  fbibnd  believed  that  evidence,  then,  although  it  would  not  amount  to  a 
clear  justification  of  the  slander,  it  necessarily  would  result  in 
the  juiy  giving  the  plaintiff  only  nominal  damages.  But,  sup- 
posing the  jury  did  not  believe  such  evidence,  still,  the  whole 
character  of  this  case,,  the  language  used,  and  the  mode  in  which 
it  was  used,  and  the  way  in  which  the  statements  of  the  defen- 
dant were  brought  about,  all  tended  to  the  conclusion  that, 
in  any  case,  the  damages  given  would  be  very  small.  What 
is  the  rule  on  which  the  Court  would  act  in  such  a  case  ? 
The  rule  is  pointed  out  in  a  case  exactly  in  point — most 
singularly  so,  and  on  all  fours  with  the  present — I  mean  the  case 
of  Marsh  v.  Boiver.  [His  Honour  read  the  report  of  this  case* 
2  W.  Blackstone,  850.]  That  case  is  exactly  like  this,  and  we 
take  exactly  the  same  course  as  was  taken  there.  But  there  is 
another  case,  which  also  is  in  point,  Burton  v.  Thompson  (2  Burr. 
664).    I  therefore  think  that  the  Rule  should  be  discharged 

Sir  G.  Iknes,  J.  I  am  of  the  same  opinion.  The  matter  out 
of  which  this  action  arose  occurred  some  three  or  four  years 
before  the  slander  complained  of.  There  was  very  strong 
evidence  given  by  persons  whom  the  jury  might  have  believed, 
showing  distinctly  that  there  was  considerable  vindictive  feeling 
in  the  mind  of  the  plaintiff  against  the  defendant,  and  that  he 
was  seeking  to  harass  the  defendant,  setting,  or  endeavouring 
to  set;  persons  on  to  him,  in  order  to  draw  him  out  and  cause 
him  to  make  use,  in  their  hearing,  of  slanderous  expressions 
against  the  plaintiff.  The  whole  matter  could  have  been  well 
disposed  of  in  the  Disifr-iict  Court,  but  the  plaintiff  persisted, 
urged  thereto  by  advice  f roLn  persons  who  ought  to  have  known 
better,  in  bringing  the  action  in  this  Court.  Under  these  cir- 
cumstances, I  think  that  we  ought  n\ot  to  grant  a  new  trial. 

RiUe  dik^'TQ^f  wiOiout  costs. 

Attorneys  for  the  plaintiff :  M'LackLan  (fc\ J^^^^*%  t)y  I^'^vtface 
A  Rich. 

Attorney  for  the  defendant :  Dodd,  by  SlS^^'^^  FUzgeraid  <fe 
Asher. 


VOL.  v.]  OASES  AT  LAW.  gX 


CLISSOLD  V.  M'MAHON.  1884 


Evidence— Execviion  of  deed  by  attorney— Proof  of  existence  of  power-of-attomey—      j^^d.  27. 

Evidence  of  loss. 

In  an  action  of  ejectment,  the  plaintiff,  in  order  to  prove  his  documentary  title,  Martin,  C.J., 
put  in  eyidence  two  deeds.    The  first  was  a  transfer  of  a  mortgage  dated  1846,  and 

from  T.  M.  and  D.  (members  of  a  firm),  to  T.'and  D.,  on  M.  leaving  the  firm.  Innes,  J. 
This  deed  purported  to  be  executed  by  *'  M.  by  D.  his  attorney,"  and  the  attesta- 
tion clause,  signed  by  B.,  witnessed  that  the  deed  was  executed  by  virtue  of  a 
*'power-of -attorney  dated  1845  (  a  true  copy  of  which  is  hereunto  annexed)  in  the 
presence  of  B. "  Annexed  to  the  deed  was  what  purported  to  be  a  true  copy  of 
the  power-of -attorney,  attested  by  B.  as  correct.  The  second  deed  was  dated 
1847,  and  was  a  conveyance  by  D.  and  M.  by  his  attorney  D.,  and  contained  a 
similar  attestation  clause  to  that  affixed  to  the  deed  of  1846. 

Evidence  was  given  by  K.  (who  had  been  in  the  office  of  the  finn  for  twenty-six 
or  twenty-seven  years,  and  is  now  a  member  of  the  firm  which  succeeded  to  the 
original  firm  of  T.  M.  and  D),  that  he  had  made  diligent  search  amongst  the 
papers  of  the  firm  since  1845,  and  had  failed  to  discover  the  original  power-of- 
attomey. 

Held,  by  Martin,  C.J.  (Innbs,  J.,  dissenting)  that  where  a  deed  thirty  years 
old,  purporting  to  be  executed  by  attorney,  is  produced  from  the  proper  custody, 
it  proves  itself  primd  facie,  and  may  be  put  in  evidence  without  proof  of  the 
existence  of  the  power-of -attorney. 

But  Tieldt  by  Mabtin,  C.J,,  and  Innss,  J.,  that  there  was  evidence  of  the  exist- 
ence of  the  power-of- attorney,  and  that  proof  had  been  given  of  search  having 
been  made  sufficient  to  admit  secondary  evidence  of  its  contents. 

Ejectment.  The  action  was  brought  to  recover  possession  of 
some  land  at  Lane  Cove,  and  was  tried  before  His  Honour  the 
Chief  Justice  and  a  jury  of  four. 

The  plaintiff  in  proof  of  his  documentary  title  put  in  evidence ' 
— 1.  A  mortgage  dated:*26th  June,  1843,  from  Harriet  Morgan  to 
Thacker,  Mason  and  De  Salis.  2.  A  transfer  of  the  mortgage 
dated  5th  Januaiy,  1846,  from  Thacker,  Mason  and  De  Salis  to 
Thacker  and  De  Salis,  with  copy  of  power-of -attorney  Mason  to 
De  Salis  annexed  (objected  to).  3.  A  release  by  Harriet  Morgan, 
dated  5th  June,  1847.  4.  A  conveyance  dated  25th  July,  1847, 
De  Salis  and  Mason  to  Thacker  (objected  to). 

The  defendant's  counsel  resisted  the  admission  in  evidence  of 
the  two  documents  objected  to,  on  the  ground  that  they  purported 
to  be  signed  and  executed  by  Mashfield  Mason,  by  his  agent  De 
Salis,  and  that  no  evidence  was  given  of  the  existence  of  a 
power-of-attorney  authorising  the  execution  of  those  deeds.  — 
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1884  The  contents  of  these  deeds  and  the  form  of  the  attestation 

CusaoLD  "  clause  in  each,  and  the  evidence  given  by  the  plaintiff  as  to  the 

^nnS'  efforts  made  to  discover  the  original  power-of -attorney,  in  order 

M  Mahon.  ,  1   •        t 

to  admit  secondary  evidence  of  its  contents,  are  stated  in  the 
judgment  of  His  Ek)nour  the  Chief  Justice. 

His  Honour  having  ruled  that  plaintiff  had  shown  a  good 
documentary  title,  and  the  defendant  having  failed  to  establish  a 
possessory  title  under  the  Statute  of  Limitations,  the  jury  found 
for  the  plaintiff. 

On  1st  November,  1883,  the  defendant  obtained  a  Rule  nisi 
for  a  new  trial,  on  the  ground  that  there  was  not  sufficient  proof 
of  the  power  of  attorney  from  Mason  to  De  Salis. 

Stephen,  Q.C.,  and  W.  J.  Foster,  for  the  defendant,  now  moved 
to  make  the  Rule  absolute — There  is  no  proof  of  the  existence  of 
the  power  of  attorney;  the  alleged  copy  is  undated,  and  we  can 
only  infer  the  date  to  be  of  18th  June,  1845,  by  referring  to  the 
attestation  clause  of  the  deed  of  5th  January,1846. 

[Sib  J.  Martin,  C.J.  Supposing  that  a  deed  required  to  be 
attested  in  a  particular  way,  would  it  not  be  sufficient  to  produce 
the  deed  purporting  to  be  so  attested  ?] 

There  is  no  authority  for  saying  that  a  mere  assertion  in  an 
attestation  clause  will  stand  in  the  place  of  a  deed  such  as  a  power 
of  attorney,  and  so  operate  to  confer  a  title. 

[Sib  J.  Mabtin,  C.J.  Mason's  partners  have  acted  under  this 
power  of  attorney  for  the  last  thirty  years.] 

They  have  so  acted  for  their  own  benefit :  Taylor  on  Evid&nce 
(7th  ed.),  658.  The  statement  in  the  attestation  clause  is  made 
by  a  mere  stranger  to  the  parties.  The  power  of  attorney  is 
a  general  one,  and  the  person  who  made  it  is  entitled  to  the 
custody;  the  plainti£&,  therefore,  did  not  search  in  the  right 
place. 

[Sib  J.  Mabtin,  C.J.  If  a  deed  thirty  years  old  is  produced, 
signed  by  J.  S.,  it  may  be  put  in  evidence  without  proof  who 
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J.  S.  is,  and  without  proof  of  his  signature;  and  such  a  deed  will        1884 
operate  to  bind  J.  S/s  property.    Would  not  the  same  principle     clmsold  ~ 
apply  where  the  deed  is  executed  by  poyrer  of  attorney?]  m «m  ' 

The  power  of  attorney  must  be  produced,  or  its  loss  accounted 
for.  The  presumption  as  to  a  deed  thirty  years  old  only  relates 
to  the  signature,  and  not  to  the  execution  of  the  document.  It 
would  be  just  as  reasonable  to  dispense  with  the  production  of 
any  deed  transferring  property  as  to  dispense  in  this  case  with 
the  production  of  the  power  of  attorney.  Where  a  document, 
professing  to  be  a  conveyance  by  one  person,  purports  to  be 
executed  by  another  as  his  attorney,  the  presumption  is  against 
the  validity  of  such  execution. 

Owen,  Q.C.,  and  Donovan  showed  cause — Documents  thirty 
years  old  are  admissible  without  proof  of  their  execution: 
1  Taylor  on  Eviden/ie,  sec  10.  Where  a  document  purports  to 
be  properly  executed,  the  presumption  is  that  all  the  things 
necessary  to  such  due  execution  have  been  carried  out. 

[Sib  J.  Martin,  C.  J.  A  power  of  attorney  is  not  a  link  in 
the  chain  of  title,  although  a  power  of  appointment  would  be.] 

The  attestation  clause  is  more  than  thirty  years  old,  and  it  gives 
the  names  of  the  parties  to  the  power  of  attorney  and  its  date, 
and  a  copy  of  the  power  is  annexed. 

Stephen,  in  reply — ^According  to  the  old  law,  where  a  witness 
was  required  to  a  deed,  he  had  to  be  called,  or  proof  had  to  be 
given  of  his  death;  and  it  was  in  order  to  get  rid  of  this  difficulty, 
that  the  practice  was  introduced  that  deeds  more  than  thirty 
years  old  proved  themselves :  Wynne  v.  Tyrwhitt  (1).  We  cannot 
presume  more  than  the  attesting  witness  could  prove,  that  is  to 
say,  De  Salis'  handwriting  and  the  fact  of  his  having  delivered 
the  deed. 

Sir  J.  Martin,  O.J.    This  was  an  action  of  ejectment  brought  MaHin,  c. J. 
to  recover  the  possession  of  some  land  at  Lane  Cove,  and  the 
plaintiff,  in  order  to  prove  his  title,  put  in  evidence  a  great 

(1)  4  B.  &  Aid.  376, 
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1884       number  of  deeds,  and  among  these  a  deed  executed  by  Mashfield 

CuasolD~  Mason,  by  his  attorney,  William  Fane  de  Salis.    It  appears  that 

..^/'  on  and  prior  to  26th  June,  1843,  Thaeker,  Mason,  and  De  Salis 

M^Mahon.  ^  .  1^     .         .    «    -I        • 

were  merchants,  carrying  on  business  m  Sydney  in  co-partnership ; 

on  that  day,  26th  June,  1843,  Harriet  Morgan  mortgaged  to  these 
co-partners  the  land  in  question  in  this  action.     On  5th  January, 
1846,  or  previous  to  that  date.  Mason  retired  from  the  firm,  and 
upon  that  day  a  deed  was  executed,  or  purported  to  be  executed, 
by  Mashfield  Mason,  by  his  attorney  De  Salis,  which  recited  the 
dissolution  of  the  partnership,  and  that  it  was  agreed  that  Mash- 
field Mason  should  transfer  to  Thaeker  and  De  Salis  all  mortgage 
securities  held  by  the  "  parties  hereto"  as  members  of  the  firm  as 
trustees  on  the  joint  account,  such  mortgage  securities  including 
the  property  in  question  in  this  suit.     This  deed  went  on  to 
convey  this  property  to  the  remaining  partners,  De  Salis  and 
Thaeker.    It  is  not  only  executed  by  Mashfield  Mason,  "  by  his 
attorney,  William  Fane  De  Salis,"  but  there  is,  in  addition,  an 
attestation  in  these  terms: — "The  above  indenture  was  signed 
with  the  name,  sealed  with  the  seal,  and  delivered  as  the  act  and 
deed  of  the  above-mentioned  Mashfield  Mason,  by  his  attorney, 
William  Fane  de  Salis,  duly  constituted  in  that  behalf  by  virtue 
of  a  certain  deed  poll,  or  his  letter  of  attorney  under  the  hand 
and  seal  of  the  said  Mashfield  Mason,  bearing  date  18th  day  of 
June;  1845  (a  true  copy  whereof  is  hereunto  annexed),  in  the 
presence  of  John  M  Bate."     Attached  to  this  deed  is  what  pur- 
ports to  be  a  copy  of  this  power  of  attorney,  at  the  foot  of  which 
are  these  words,  "  the  above  letter  of  attorney  has  been  compared 
by  me  with  the  original,  of  which  it  is  a  true  copy. — John 
Murray  Bate."    At  this  time  Mason  had  retired  from  the  firm, 
and  apparently  had  conveyed  his  interest  in  the  property  to  the 
two  remaining  partners.    Mrs.  Morgan  had  then  an  equity  of 
redemption  left  in  her,  which  she  afterwards,  on  5th  June,  1847, 
released  to  the  mortgagees.     On  25th  July,  1847,  a  deed  was 
executed  by  De  Salis,  and  by  Mason  by  his  attorney,  W.  F.  De 
Salis,  conveying  this  property  to  the  other  partner,  Thaeker; 
and  the  question  which  we  have  now  to  determine  depends  on 
whether  or  not  that  deed  is  properly  executed  so  as  to  bind 
Mason. 
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The  way  in  which  the  point  arises  is  this : — ^this  deed  being       18«4 
executed  under  a  power  of  attorney,  the  objection  was  taken  that     Clissold 
it  amounted  to  nothing  unless  the  original  power  of  attorney  was    m'Mahon. 
produced  and  its  execution  proved,  if  it  was  less  than  thirty 
years  old,  or  that  it  was  lost.    The  objection  was  that  the  power 
of  attorney  was  not  produced,  and  that  there  was  no  evidence 
that  it  ever  existed,  and  that,  therefore,  although  these  documents 
of  5th  January,  1846,  and  25th  July,  1846,  were  admitted  in 
evidence,  still  the  plaintiff's  title  was  not  made  out,  because  it 
was  necessary  to  trace  the  legal  estate  of  the  land  in  question  to 
Thacker,  which  could  not  be  done  unless  this  deed  was  a  good 
one.    The  Rule  was  granted  only  on  this  ground,  that  there  was 
not  sufficient  proof  of  the  power  of  attorney  from  Mason  to  De 
Salis. 

As  to  this  power  of  attorney,  no  witness  gave  evidence  that  he 
had  ever  seen  it,  but  Robert  J.  King  gave  this  evidence,  and  he 
is  no  doubt  a  member  of  the  fii*m,  which  now  has  the  business 
once  carried  on  by  Thacker,  Mason  and  De  Salis  :  "  I  have  made 
searches  amongst  the  papers  since  1845,  but  I  have  not  come 
across  the  original  of  this  power  of  attorney.  Mr.  Fane  De  Salis 
has  for  the  past  thirty  years  been  a  resident  of  England.  The 
original  power  of  attorney  was  not  with  the  papers  I  handed  over 
to  Messrs.  Cope  and  King  when  my  firm  succeeded  Thacker, 
Daniel  and  Co.;  all  the  papers  connected  with  securities  upon 
land,  and  title  deeds  were  handed  over  to  us.  We  have  all  the 
tin  boxes  since  1837.  I  have  not  searched  the  boxes  prior  to 
1845  ;  I  have  made  a  very  careful  search  for  this  power  of 
attorney  and  cannot  find  it.  Mashfield  Mason  is  not  in  the  colony, 
and  has  not  been  in  the  colony  for  a  great  many  years.'*  On 
cross  examination — "  I  never  had  this  power  of  attorney  in  my 
possession  ;  I  have  never  seen  it.  I  saw  these  papers  before  the 
ten  years  during  which  I  have  been  a  partner.  I  knew  them  for 
thirty  years,  but  I  did  not  go  through  them  to  see  what  they  were. 
We  have  got  two  hundred  or  three  hundred  boxes  in  our  room ; 
our  boxes  are  all  divided  into  sets  relating  to  different  businesses. 
I  joined  the  firm  of  Daniel,  King  and  Co.  in  1862  ^  I  had  been 
brought  up  in  the  oflSce ;  I  had  been  there  twenty-six  or  twenty- 
seven  years."     Re'-exammed — ^**I  have  searched  in  all  places 
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1884       where  this  power  of  attorney  would  be  likely  to  be  found ;  I  had 
Cli8sold~^  *  general  knowledge  of  the  papers  of  the  firm  before  I  became  a 
"•  partner ;  I  have  inquired  for  Mr.  Bate,  but  could  not  find  out  who 

he  was."  After  this  evidence  was  given,  the  copy  of  the  power  of 
attorney  was  tendered  in  evidence,  but  its  admissibility  was 
objected  to.  I  admitted  it.  Now  the  question  is  whether  there 
was  evidence  to  warrant  the  admission  of  that  document.  That 
involves  another  question,  whether  the  production  of  the  copy,  or 
the  admission  of  it  in  evidence,  was  at  all  necessary  to  the  plain- 
tiff's case. 

It  is  a  well-recognised  principle  of  law,  that  not  only  deeds, 
but  other  documents  of  various  kinds,  prove  themselves  after 
a  lapse  of  thirty  years;  and  not  only  the  signature,  but  the 
execution  of  the  document  need  not  be  proved.  Deeds  must  be 
delivered  as  well  as  sealed  in  order  to  pass  a  legal  estate,  and  not 
only  is  the  signature  to  a  document  or  deed  thirty  years  old 
admitted  on  the  mere  production  of  the  instrument,  but  its 
execution  is  also  presumed,  and  the  deed  itself  is  allowed  to 
be  put  in  evidence.  The  manner  in  which  this  principle  of  our 
law  is  laid  down,  and  the  words  used,  vary  in  different  authorities, 
but  substantially  the  expressions  used  are  the  same.  In  some 
cases  the  objection  made  to  the  admission  of  a  document  has  been 
that  the  signature  has  not  been  proved,  and  the  decision  has  been 
pointed  to  the  particular  objection  taken ;  and  we  are  not  to  draw 
from  such  decisions  the  conclusion  that  the  Rule  relates  merely  to 
the  non-necessity  of  proving  a  signature  to  an  ancient  document. 
There  are  a  number  of  cases  in  which  this  Rule  has  been  recog- 
nised, and  I  will  refer  to  a  passage  in  12  Viner*8  Abridgment, 
p.  8i,  par.  7,  in  the  following  terms : — ^'^  An  ancient  writing,  that 
is  proved  to  have  been  found  amongst  deeds  and  evidences  of 
land,  may  be  given  in  evidence,  although  the  executing  of  it 
cannot  be  proved,  for  it  is  bard  to  prove  ancient  things,  and  the 
finding  of  them  in  such  a  place  is  a  presumption  that  they  were 
honestly  and  fairly  obtained  and  preserved  for  use,  and  are  free 
from  suspicion  of  dishonesty.  And  in  3  Bcuon's  Abridgment, 
page  303,  Title  Evidence  F,  the  exception  to  the  general  rule  is 
thus  stated: — ^"  Firsts  if  a  deed  be  forty  years  old,  it  may  be  given 
in  evidence  without  any  proof  of  the  execution  of  it,  for  the 
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witnesses  cannot  be  supposed  to  live  above  forty  years^  and  forty        1884 
years  is  proof  sufficient  of  a  prescription ;  for  the  age  of  a  man  is    Clissold^ 
no  more  than  sixty  years,  and  a  man  is  supposed  to  be  twenty    -^iniJ^^^y 
years  before  he  is  of  age  sufficient  to  understand  the  nature  of 
right  and  wrong,  and  the  general  forms  of  contracting,  so  that 
after  forty  years  the  witness  must  be  supposed  to  be  dead ;  and, 
therefore,  since  no  person  living  can  be  supposed  to  be  coeval 
with  such  deeds,  therefore  they  may   be  offered  in   evidence 
without  proof."    In  7  Comyn'a  Digest,  Title  Evidence,  p.  429,  the 
same  principle  is  laid  down. 

I  stop  here  to  ask  what  is  the  nature  of  the  deed  which  it 
is  sought  to  prove.  It  is  a  conveyance,  now  more  than  thirty 
years  old,  from  Mason  and  De  Salis  to  Thacker ;  and,  so  far  as 
Mason  is  concerned,  he  is  one  of  the  parties;  and  it  is  a  deed  of 
conveyance  from  Mason  to  Thacker,  which  is  to  be  proved.  The 
way  in  which  this  deed  should  be  proved  is  by  showing,  not  only 
that  it  was  signed,  but  also  that  it  was  executed  by  the  person 
making  it. 

The  same  principle  is  again  mentioned  in  another  old  authority, 
BiMer'a  Nisi  Prius,  p.  255 : — "  If  the  deed  be  thirty  years  old  it 
may  be  given  in  evidence,  without  any  proof  of  the  execution  of 
it ;  however,  there  ought  to  be  some  account  given  of  the  deed 
where  found,  &c."  In  the  note  to  Doe  v.  Passingham,  in  2  C.  & 
P.^  442,  several  cases  are  mentioned,  all  to  the  same  effect.  There 
are  other  cases,  but  the  Rule  I  have  mentioned  is  the  one  to  be 
deduced  of  all  these  authorities.  In  Taylor  on  Evidence  (6  th 
edition),  p.  1569,  the  Rule  is  thus  stated : — "  When  the  instrument 
is  thirty  years  old  the  subscribing  witnesses  need  not  be  called, 
as  they  are  presumed  to  be  dead." 

It  seems  to  me  that  it  would  be  contrary  to  reason  to  hold  that 
although  a  deed  thirty  years  old  proves  itself,  and  may  be  put  in 
evidence  without  further  proof,  yet  to  hold  that  where  the  deed 
is  executed  by  an  attorney  it  should  be  necessaiy  to  prove  the 
existence  of  the  power  of  attorney,  because  the  Rule  which  has 
been  founded  upon  the  improbability  of  witnesses  living  beyond 
thirty  years  would  apply  as  strongly  to*  the  proof  of  the  existence 
of  the  power  of  attorney  as  to  the  proof  of  the  signature  of  the 
deed.    The  power  of  attorney  is  not  a  step  in  the  title,  but  only 

IS  ^ 
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1884  a  power  given  to  a  person  to  do  certain  things;  it  is  a  mere 
Clissold  document  putting  one  person  in  the  position  of  another,  for  the 
M«M^'  purpose  of  executing  certain  documents  for  him.  If  it  was  held 
that  where  a  deed  thirty  years  old  is  executed  under  a  power  of 
attorney  the  benefit  of  the  Rule  could  not  be  taken  by  persons 
having  title,  it  would  be  equally  difficult  to  prove  the  existence 
of  the  power  of  attorney  as  to  prove  the  signature  of  the  deed 
executed  in  pursuance  of  it;  and  the  reason  which  makes  it 
unnecessary  to  prove  the  signature  of  the  attorney  makes  it  also 
unnecessary  to  prove  the  existence  of  the  power.  From  that  I 
infer  that  the  broad  interpretation  which  I  gave  to  this  Rule  is 
the  coiTect  one ;  that  the  deed  being  thirty  years  old  proves 
itself  pHma  facie  until  such  presumption  is  rebutted.  Where 
the  document  is  signed  by  the  name  of  the  person,  or  the  mark 
of  the  person  conveying,  or  purports  to  be  signed  by  his  attorney, 
or  by  his  attorney  empowered  by  power  of  attorney  annexed,  in 
all  these  cases  it  seems  to  me  that  the  deed,  being  thirty  years 
old,  must,  on  production  from  the  proper  custody,  and  in  the 
absence  of  any  suspicious  circumstances,  be  presumed  to  have 
been  duly  executed;  and  the  deed  is  efficacious,  although  no 
evidence  is  before  the  Court  as  to  the  power  of  attorney  having 
existed. 

But  even  if  I  am  wrong,  I  think  there  was  evidence  for  the 
jury  of  the  existence  of  the  power  of  attorney.  The  law  is  thus 
laid  down  in  Taylor  on  Evidence^  sec.  399 — "  First,  if  the  instru- 
ment be  destroyed  or  lost,  the  party  seeking  to  give  secondary 
evidence  of  its  contents  must  give  some  evidence  that  the  original 
one  existed,  or  must  prove  its  destruction  positively,  or  at  least 
presumptively,  as  by  showing  that  it  had  been  thrown  aside  as 
useless;  or  he  must  establish  his  loss  by  proof  that  a  search  had 
been  unsuccessfully  made  for  it  in  the  place  or  places  where  it 
was  most  Kkely  to  be  found.  What  degree  of  diligence  is  neces- 
sary in  the  search  cannot  easily  be  defined,  and  each  case  must 
depend  on  its  own  peculiar  circumstances."  It  is  impossible 
to  lay  down,  in  any  given  case,  what  precise  amount  of  evidence 
is  necessary  in  order  to  show  the  existence  of  a  document  which 
the  law  requires  to  be  proved;  that  will  depend  upon  a 
variety  of  circumstances  which  in  no  two  cases  will  be  exactly 
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alike.    Where  the  document  is  one,  as  in  this  ease,  said  to  bear        1884 
a  date  so  far  back  as  1845 — 38  years  ago — a  very  much  smaller    clissold 
amount  of  evidence  would   be  quite   sufficient    to    prove    its    m<mahon 
existence. 

What  is  the  evidence  given?   The  first  of  these  transfers  was 
executed  by  De  Salis  on  5th  January,  1846;   that  is  signed 
Mashfield  Mason,  by  his  attorney,  William  Fane  de  Salis,  and  it 
contains  the  attestation  clause  I  have  already  read.    Consistently 
with  the  statement  in  the  attestation  clause,  there  is  annexed  to 
the  deed  what  purports  to  be  a  copy  of  a  power  of  attorney, 
certified  in  the  way  I  have  mentioned.    The  members  of  the  firm 
were  then  Mason,  De  Salis  and  Thacker;  Mason  retired  from  the 
firm,  and  left  this  colony  more  than  thirty  years  ago,  De  Salis 
and  Thacker  remaining  members  of  the  firm.     One  of  these 
partners  of  the  old  firm  purports  to  execute  a  conveyance  under 
a  power  of  attorney  from  his  late  partner  to  himself,  and  Thacker 
signed,  and  De  Salis  signed,  on  behalf  of  his  partner  Mason,  his 
name  as  his  attorney.     On  this  very  deed,  it  is  shown  in  what 
character  he  was  his  attorney;  it  is  not  left  to  be  inferred  what 
his  power  was,  and  whether  it  was  general  or  special,  but  the 
power  is  referred  to  in  the  attestation,  and  a  copy  of  it  is 
annexed,  and  the  person  who  attests  the  deed  of  conveyance 
signs  that  copy  of  the  power  of  attorney,  and  says  it  is  a  true 
copy.     It  is  said  that  there  is  no  date  to  this  copy,  and  that 
it  may  have  been  written  afterwards.     But  surely  we  are  bound 
to  assume,  until  the  contrary  is  shown,  as  the  attestation  speaks 
of  the  power  of  attorney,  that  it  was  existing  in  1846,  at  the  time 
of  the  execution  of  the  conveyance.    Afterwards,  when  Mrs. 
Morgan  conveyed  her  equity  of  redemption,  it  was  necessary  for 
another  conveyance  to  be  executed,  in  which  there  is  an  attesta- 
tion which  states  that  the  deed  was  executed  by  virtue  of  the 
same  power  of  attorney. 

Bearing  in  mind  who  these  persons  were,  and  that  the  first 
document  to  which  a  copy  of  this  power  of  attorney  is  annexed 
bears  date  1846,  and  that  the  other  document  also  referring  to 
this  power  of  attorney  bears  date  1847 — fifteen  months  after- 
wards, and  bearing  in  mind  also  that  these  deeds  remained  in  the 
bands  of  Thacker  or  (hose  claiming  through  him,  it  appears  to 
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1884       me  that  there  is  sufficient  evidence  to  warrant  a  conclusion  that 
~  Clissold    *  power  of  attorney  of  this  character  existed.    I  draw  this  con- 
clusion, not  from  any  one  of  these  facts  taken  singly,  but  from  a 
consideration  of  the  whole  taken  together. 

Now  comes  the  question  whether  secondary  evidence  was 
properly  given  of  this  power  of  attorney — although  that  is  not 
one  of  the  grounds  taken.  I  have  read  the  proof  that  search  was 
made  for  the  missing  document  among  the  papers  of  the  firm  who 
might  be  expected  to  have  possession  of  it.  The  members  of  the 
firm  were  at  first  Thacker,  Mason  and  De  Salis,  then  Thacker, 
Mason  and  Daniel,  then  Thacker  and  Eang,  and  then  King  and 
Daniel;  but,  although  the  members  of  the  firm  changed  from  time 
to  time,  the  business  was  carried  on  by  partners  succeeding  one 
another,  and  holding  apparently  the  same  papers  in  their  posses- 
sion, so  that  one  would  expect  to  find  the  papers  deposited  with 
the  original  firm  amongst  the  papers  in  the  possession  of  those 
now  representing  the  same  firm.  I,  therefore,  think  that  se- 
condary evidence  was  admissible  of  the  power  of  attorney.  We 
have  the  statement  of  Bates,  written  on  deeds  which  have  been 
with  the  firm  and  its  successors  thirty-five  years,  that  he  had 
seen  the  original  document,  and  that  the  paper  annexed  to  the 
deed  of  1846  is  a  true  copy  of  it.  I  am,  therefore,  of  opinion 
that  the  Rule  should  be  discharged. 

InneSfJ.  SiR  G.  Inkes,  J.  I  concur  in  thinking  that  this  Rule 
should  be  discharged,  but  I  guard  myself  against  being  thought 
to  concur  with  His  Honour  in  the  opinion  that  the  mere  execution 
of  the  deed  of  1846  by  Mason,  through  his  attorney  De  Salis,  is 
sufficient  to  dispense  with  any  further  evidence  of  the  existence 
of  the  original  document.  If  the  person  who  executed  that  deed 
had  taken  upon  himself  to  sign  the  name  of  Mashfield  Mason,  I 
think  that  it  would  have  been  sufficient  primd  facie  evi- 
dence, having  regard  to  the  age  of  the  document,  to  show  that 
it  had  been  executed  by  Mason,  but  when  the  evidence  shows 
that  the  document  is  signed  by  an  attorney  for  Mason,  it  becomes 
necessary  further  to  show  that  such  attorney  has  power  to 
execute  the  deed.  With  regard  to  that  part  of  the  case,  I  do  not 
see  any  distinction  between  a  document  thirty  years  or  more  old 
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and  a  document  of  a  later  date.    The  authority  for  that  practice       ^^^ 
is  the  nisi  prius  case  of  Johnson  v.  Mason  (2).  Clissold 

I  concur,  however,  in  thinking  with  His  Honour  that  there    m*Mahon. 
was  ample  evidence  of  the  existence  of  the  power  of  attorney. 
The  necessity  of  such  proof  cannot  be  dispensed  with,  but  slight 
evidence  is  sufficient  to  raise  a  primd  fade  presumption,  and 
that  evidence  is  supplied  by  the  deed  of  1846. 

Again,  I  concur  with  His  Honour  «that  sufficient  proof  was 
given  of  a  search  for  the  original  power  of  attorney;  search  was 
proved  to  have  been  made  in  the  place  where  the  document  would 
most  likely  be  found,  amongst  the  papers  of  Messrs.  King  and 
Co.,  the  successors  to  the  business  of  Thacker,  Mason,  and  De 
Sails,  and  the  reason  why  the  document  was  not  found  there,  is 
probably  because,  being  a  general  power  of  attorney,  which 
related  to  other  properties  than  the  one  the  subject  of  this  action, 
it  has  passed  into  other  hands.  The  proper  custodian,  however, 
of  the  power  of  attorney  is  Mr.  'King,  who,  having  made  diligent 
search  amongst  the  papers  since  1845,  has  failed  to  discover  it. 

As  to  the  secondary  evidence  of  the  contents  of  the  power  of 
attorney,  that  is  supplied  by  the  attestation  clause  and  the  copy 
annexed.  Looking  at  all  the  circumstances  of  the  case,  and 
considering  that  the  existence  and  validity  of  this  power  of 
attorney  has  been  unquestioned  by  the  parties  interested  for  so 
long  a  time,  it  seems  to  me  that  the  plaintifTs  title  was  made  out, 
especially  when  we  consider  that  this  motion  is  made  on  behalf 
of  a  person  who  relies  merely  upon  his  present  possession  of  the 
property  as  a  defence  to  this  action. 

Rule  discharged,  with  costs. 

Attorneys  for  the  plaintiff:  Stephen,  Laurence  Jk  Jaques. 
Attorney  for  the  defendant:  Oreer. 

(2)  1  Esp.  89. 
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^394  PEABODT  and  Others  v,  BARRON  and  Another. 

Contract — Joint  interest — Parties, 


Feb,  21. 

Demurrer.  The  declaration  stated  that  before  the  making  of  the  agreement 
Martin,  0.  J.,  sued  upon,  an  agreement  had  been  made  between  M.,  on  behalf  of  himeelf  and  the 
Windeyer  piaintiflfB  and  C,  on  behalf  of  himself  and  H.,  to  form  a  company  and  to  work 
and^;"^  oertain  patent  rights;  and,  in  pnrsoance  of  soch  agreement,  plaintiflfs  advanced 
InneSj  J  J.  ^^^^^^  ^  q^  j^^  the  defendants,  knowing  the  premises,  agreed  with  the 
plaintiffs  and  others  that,  in  consideration  of  receiving  three-tenths  of  the 
interest  in  the  patent  rights,  they  would  do  certain  work.  And  thereupon,  in 
order  to  carry  out  such  agreement,  an  agreement  was,  with  the  consent 
and  knowledge  of  the  defendants,  entered  into  between  M.  (on  behalf  of 
himself  and  the  plaintiffs)  and  H.  that,  on  certain  things  being  done,  M. 
should  form  a  company,  <»ie-tenth  interest  to  belong  to  the  plaintiffs, 
one-tenth  to  C,  one-tenth  to  M.,  three- tenths  to  defendants,  and  the  re- 
maining four-tenths  to  be  sold  to  the  public  to  realise  capital,  to  be  applied 
amongst  other  matters  in  payment  of  the  sum  of  500/.  to  C,  500Z.  to  the  plaintiffi, 
and  10001.  to  H.  Averment,  that  the  things  specified  had  been  done.  And  the 
defendants,  well  knowing  the  premises,  and  being  desirous  of  obtaining  the 
remaining  four-tenths  interest,  it  was  thereupon  agreed  by  and  between  the 
plaintiffs  and  the  defendants  and  M.  and  G.  (on  behalf  of  himself  and  U.),  that  in 
consideration  that  defendants  would  pay  to  0.  2000^,  500/.  of  which  was  to  be  at 
once  handed  over  by  G.  to  the  plaintiffs,  as  the  defendants  knew,  the  said  four- 
tenths  interest,  in  lieu  of  being  reserved  for  the  public,  should  be  aUotted  to  the 
defendants.  Averment,  that  the  four-tenths  interest  were  allotted.  Averment  of 
performance  of  conditions  precedent.    Breach,  that  the  defendants  did  not  pay 

the  600/.  to  G. 

Demurrer,  on  the  ground  that  the  promise  alleged  was  a  promise  on  the  part  of 
the  defendants  to  pay  the  2000/.  to  M.,'  G.,  and  the  plaintiffs  jointly,  and  that  the 
said  M.  and  G.  are  not  parties  to  this  action. 

Held,  that  the  contract  sued  on  was  a  joint  contract,  and  that  M.  and  G.  ought 
to  have  sued  with  the  plaintiffs.     Judgment  for  the  defendants. 

Demurrer.  The  first  count  of  the  declaration  stated  as 
follows : — "  Henry  W.  Peabody,  Charles  D.  Barry,  and  Edward  D. 
Sargent  sue  Joseph  Gerrish  BaiTon  and  William  James  Moxham 
for  that,  before  the  time  of  the  making  of  the  agreement  herein 
sued  upon,  a  certain  agreement  had  been  made  between  one 
Augustus  Morris,  on  behalf  of  himself  and  the  plaintiffs,  and  one 
Joshua  B.  Carter,  on  behalf  of  himself  and  one  Peter  Hevner 
(which  said  Peter  Hevner  was  the  promoter  of  an  improved 
system  of  tramways  known  as  Hevner's  Patent  Elevated  Tram- 
way) for  the  purpose  of  procuring  certain  rights  for  the  said 
improvements  in  the  Australian  Colonies,  and  of  forming  a  com- 
pany to  work  and  develop  the  said  tramways.  And  the  plaintiflb, 
in  pursuance  of  the  said  agreements,  had  advanced  large  sums  of 
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money  to  the  said  Joshua  B.  Carter,  to  enable  him  to  come  to        1884 
this  colony  from  America,  and  to  superintend  the  construction  of     peabodt 
a  trial  section  of  the  said  tramway.    And  the  defendants,  well     p^^^jj 
knowing  the  premises,  and  being  desirous  of  obtaining  a  share  of 
the  said  patent  rights,  had  agreed  with  plaintiffs  and  others,  that, 
in  consideration  of  receiving  three-tenths  of  the  interest  in  the 
said  patent  rights,  they  would,  at  their  own  expense,  erect  a  trial 
section  of  the  said  tramway.    And  thereupon,  and  in  order  to 
carry  out  the  aforesaid  agreement  with  the  defendants,  an  agree- 
ment was,  with  the  knowledge  and  consent  of  the  defendants, 
entered  into  between  the  said  Augustus  Morris  on  behalf  of  him- 
self and  the  plaintiffs,  and  the  said  Peter  Hevner,  superseding  all 
prior  agreements  between  them,  and  agreeing,  amongst  other 
things,  that,  if  said  section  should  be  approved  of,  twelve  months 
should  be  allowed  the  said  Augustus  Morris  to  form  a  company 
on  a  basis  as  follows : — One-tenth  interest  paid  up  to  belong  to 
the  plaintiffs ;  one-tenth  interest  paid  up  to  belong  to  the  said 
Joshua  B.  Carter ;  one-tenth  interest  paid  up  to  belong  to  the 
said  Augustus  Morris;  three  other  tenths  interest  paid  up  to 
belong  to  the  defendants,  and  the  four  remaining  tenths  interest 
to  be  sold  to  the  public  to  realise  capital,  such  capital  when 
realized  to  be  applied,  amongst  other  matters,  in  payment  of  the 
sum  of  5002.  to  the  said  Joshua  B.  Carter,  the  sum  of  5001,  to 
the  plaintiffs,  and  the  sum  of  10002.  (less  the  cost  of  taking  out 
patents  in  the  Australian  Colonies,  New  Zealand,  and  Fiji)  to 
the  said  Peter  Hevner.    And,  upon  such  payment  being  made, 
it  was  agreed  that  the  said  patent  rights  in  all  Australia,  New 
Zealand  and  Fiji  should  be  transferred  to  the  said  Augustus  Morris 
and  the  defendants  jointly.    And  the  plaintiffs  further  say  that, 
before  the  time  of  the  making  of  the  agreement  herein  sued  upon, 
the  said  trial  section  had  been  completed  and  approved  of.    And 
the  defendants,  well  knowing  the  premises,  and  being  desirous  of 
obtaining   the  remaining  four-tenths    interest,  which,  in    the 
agreement  h^einbefore  mentioned,  were  agreed  to  be  reserved 
and  sold  to  the  public  for  the  purpose  of  raising  capital  to  be 
applied  as  aforesaid,  it  was  thereupon  agreed,  by  and  between  the 
plaintiffs  and  the  defendants,  and  the  said  Augustus  Morris,  and 
the  said  Joshua  B.  Carter  on  behalf  of  himself  and  the  said  Peter 
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1884  Hevner,  that,  in  consideration  that  the  defendants  would  pay  to 
Peabody  *1^®  said  Joshua  B.  Carter  the  sum  of  20002.  (less  cost  of  taking  out 
patents  for  Australia,  New  Zealand,  and  Fiji);  5002.  of  the  2000/. 
to  be  at  once  handed  over  by  the  said  Joshua  B.  Carter  to  the 
plaintifib,  as  the  defendants  knew,  the  said  four-tenths  interest, 
in  lieu  of  being  reserved  for  the  public,  should  be  allotted  to  the 
def endants,and  thereupon  the  saidfour-tenthsinterestwereallotted 
to,  and  were  accepted  by  the  defendants,  and  all  conditions  were 
performed,  and  all  things  happened,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  said  agreement  on  the  part  of 
the  defendants  fully  carried  out,  and  the  said  sum  of  20001. 
paid  by  the  defendants  to  the  said  Joshua  B.  Carter,  in  order  that 
he  might  thereout  pay  the  sum  of  5002.  to  the  plaintiffs,  and  to 
maintain  this  action  for  the  breach  hereinafter  alleged,  yet  the 
defendants  did  not,  nor  have  they  paid  the  said  sum  of  5002.  or 
any  part  thereof  to  the  said  Joshua  B.  Carter,  whereby  the 
plaintifib  have  lost  the  said  sum  of  5002.  and  all  benefit  under  the 
said  agreement 
Demurrer  upon   the  following,  amongst  other  grounds: — 

1.  That  the  first  count  discloses  no  cause  of  action  in  the  plaintiff. 

2.  That  the  promise  (if  any)  in  such  count  on  the  part  of  the 
defendants  to  pay  the  20002.  to  the  said  Joshua  B.  Carter  in  such 
count  named  is  a  promise  made  by  them  to  the  plaintiffs  and  to 
Augustus  Morris  and  to  the  said  Joshua  B.  Carter  jointly,  and 
that  the  said  Augustus  Morris  and  Joshua  B.  Carter  are  not 
parties  to  this  action.  3.  That  the  plaintiffs  are  strangers  to  any 
such  promise,  or  the  alleged  consideration. 

C  B.  Stephen  {Lingen  with  him)  in  support  of  demurrer — The 
agreement  sued  on  was  made  by  us  with  the  plaintiffs  and  other 
persons.  Carter  and  Morris,  and  the  fact  that  we  knew  that 
Carter  was  to  pay  the  plaintiffs  5002.  out  of  the  20002.  which  we 
agreed  to  pay  him,  does  not  give  the  plainti£&  a  right  to  sue  us 
without  joining  Carter  and  Morris.  The  demurrer  is  not  merely 
as  to  the  form  of  the  declaration,  but  the  objection  is  a  sub- 
stantial one,  because  we  cannot,  as  the  declaration  is  now  f  ituned 
plead  a  set-off  which  we  have  against  Carter  without  being  met 
by  a  demurrer  to  such  a  plea.    [He  was  stopped  by  the  Court.] 


V. 
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Barley y  Q.C.  {H.  F.  Barton  with  him),  for  the  plaintiffii — Each  1884 
of  the  parties  to  this  agreement  has  a  separate  interest,  and  each  pkabody 
may  bring  a  separate  action.  Morris  has  no  interest  in  the  5002. 
for  which  this  action  has  been  brought,  nor  has  Carter ;  until  the 
defendants  pay  the  2000Z.,  Carter  is  not  in  a  position  to  pay  us 
the  600Z.:  James  v.  Emery  (1),  where  Oibbs,  C.J.,  says,  "The 
principle  is  well  known  and  fully  established,  that  if  the  interest 
be  joint  the  action  must  be  joint,  although  the  words  of  the 
covenant  be  several ;  and  if  the  interest  be  several,  the  covenant 
will  be  several,  although  the  terms  of  it  be  joint." 

[Sm  J.  Martin,  C.J.  That  case  is  very  badly  reported,  and  is 
not  cited  in  BuUen  and  Leake  or  in  Dicey. '\ 

The  language  used  by  the  judge  is  adopted  in  other  cases : 
Servante  v.  James  (2)  is  exactly  like  this  case.  There  a  covenant 
to  pay  moneys  to  persons  in  such  proportions  as  were  set  against 
their  several  and  respective  names  was  held  a  several  covenant, 
on  which  each  of  the  covenantees  must  sue  separately. 

[Sir  J.  Martin,  C.  J.,  referred  to  Moore  v.  Greighton  (3).] 

The  agreement  here  is  separate,  because  the  parties  have 
separate  interests:  MUh  v.  Ladbroke  (4). 

[Sir  G.  Innes,  J.  Who  is  the  promisee  ?  Is  it  not  Carter,  who 
is  to  get  2000!.?] 

We  do  not  go  so  far  as  to  say  that  this  is  not  a  joint  promise, 
but  we  submit  that  if  the  interest  is  several,  the  Court  will  treat 
the  contract  as  if  it  were  several,  as  Tindotl,  C. J.,  says  in  Mills  v. 
Ladbroke  (4).  The  20002.  was  to  be  paid  for  the  joint  interests 
of  the  plaintifl^  and  Morris  and  Carter ;  but  as  soon  as  it  is  paid 
into  Carter's  hands  we  would  be  entitled  to  the  6002. 

[Sm  J.  Martin,  C.J.  Your  interest  is  separate  only  as  against 
Carter.] 

(1)  8  Taunt.  240.  (3)  Sup.  Ct.,  11th  Dec.,  1874. 

(2)  10  B.  A  C.  410.  (4)  7  M.  at  G.  218. 
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18S4  Before  the  agreement  we  had  a  separate  interest  in  the  four- 

Pbabody""  tenths  as  against  the  defendants.  There  were  two  agreements 
^^*  before  the  agreement  sued  upon,  in  each  of  which  the  plaintiff 
had  a  separate  interest ;  the  money  to  bring  Hevner  out  to  the 
colony  was  advanced  by  the  plainti£& ;  Carter  acted  on  behalf  of 
himself  and  Hevner,  and  Morris  acted  for  himself  and  others ;  the 
proceeds  of  the  four-tenths  were  to  have  four  separate  interests 
carved  out  of  them,  viz.,  the  plaintiffs'.  Carter's,  Morris's,  and  the 
defendants',  and  were  intended  to  provide  for  the  taking  out  of 
patents  and  other  expenses.    We  cite  KeigkUey  v.  Wataon  (5). 

[Sib  J.  Martin,  C.J.  The  passage  in  the  judgment  of  Pollock, 
C.B.,  is  against  you: — "  On  the  other  hand,  if  it  (the  covenant)  be 
in  its  terms  unmiatalcahly  joint,  then,  although  the  interest  be 
several,  all  the  parties  must  be  joined  in  the  action."  The  same 
principle  is  laid  down  in  Sorsbie  v.  Park  (6)]. 

But  the  contract  here,  to  say  the  least,  is  ambiguous ;  and  the 
interests  are  several. 

MarUn,C,J,  SiB  J.  MARTIN,  C.J.  In  this  case  the  question  must  be 
determined  on  the  well-known  principle,  which  is  correctly  stated 
in  BuUen  arid  Leake's  PUading,  471,  in  these  terms : — "  Where 
a  contract  is  made  with  several  persons  jointly,  they  must  join  as 
co-plaintiffs  in  suing  upon  it.  ...  A  contract  cannot  be  so 
made  as  to  entitle  several  persons  under  it,  both  jointly  and 
severally;  they  must  be  entitled  under  it  either  jointly  only  or 
severally  only,  all  must  sue  accordingly.  The  construction  of  the 
contract  in  this  respect  depends  primarily  on  the  language  used ; 
but  a  question  of  intention  is  to  be  determined  by  considering, 
not  only  the  language,  but  also  the  interests  and  relations  of  the 
parties.  The  contract  will  be  construed  to  be  joint  or  several, 
according  to  the  interests  of  the  parties.  If  the  words  are  capable 
of  that  construction,  or  even  if  not  inconsistent  with  it,  if  the 
words  are  ambiguous  or  will  admit  of  it,  the  contract  will  be 
joints  if  the  interest  be  joint;  and  it  will  be  several  if  the  interest 
be  several  On  the  other  hand,  if  the  words  are  unmistakably 
joint,  then,  although  the  interest  be  several,  all  the  parties  must 

(5)  3  Ex.  71«.  (6)  12  M.  ft  W.  15i. 
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be  joined  in  the  action;    but  if  the  words  are  unmistakably       1884 

several,  the  action  must  be  several,  though  the  interest  be  joint."     Peabody" 

A  number  of  cases  are  cited  there  in  support  of  that  position,  and     ^  *• 

they  no  doubt  bear  it  out.  A  great  many  more  cases  might  be  cited 

as  to  joint  and  separate  covenants.    Covenants  of  the  kind  are 

being  continually  brought  before  the  Court  to  enforce,  and  it  is 

sometimes  exceedingly  difficult  to  apply  the  principles  of  the  law 

to  individual  cases.    What  is  ambiguous  and  what  is  not  is  a 

distinction  difficult  to  draw,  and  hence  it  may  be  said  that, 

whatever  the  Court  may  hold,  the  decision  may  not  be  altogether 

satisfactory.    But  where  the  language  of  a  contract  is  clear, 

there  can  be  no  doubt  about  the  matter.    What  is  said  in  Bullen 

and  Leake  is  substantially  the  same  as  in  SorabieY.Park  (7),  where 

Lord  Abinger  cites,  with  approval,  the  passage  by  Mr.  Preston 

in  Shepherd's  Touchstone.    Park,  B.,  says : — "  I  think  the  correct 

Rule  is  laid  down  by  Oibbs,  C. J.,  in  the  case  of  James  v.  Emery, 

with  the  qualification  stated  by  Mr.  Preston  in  a  note  in  Shepherd! s 

Touchstone,  166;  that  Bule  is,  that  a  covenant  will  be  construed 

to  be  joint  or  several,  according  to  the  interest  of  the  parties 

appearing  upon  the  face  of  the  deed,  if  the  words  be  capable 

of  that  construction ;  not  that  it  will  be  construed  to  be  several , 

by  reason  of  several  interests,  if  it  be  expressly  joint." 

What  is  the  case  here  ?  Here  is  a  long  declaration,  in  which 
the  dealings  between  the  pai-ties  to  this  action  and  others  are  all 
set  forth  in  reference  to  this  subject  matter,  and  they  are  set  forth 
for  the  purpose  of  showing  a  separate  and  distinct  interest  in  the 
plaintiffs.  The  contract  which  it  was  sought  to  enforce  by 
this  action  is  thus  set  out.  [His  Honour  here  read  the  contract.] 
This  was  an  agreement  made  between  all  these  pei*sons,  and  not 
only  between  plaintiffs  and  defendants  alone,  but  between  the 
plaintiffs  and  defendants  and  other  persons,  by  which  the 
defendants  were  to  have  conveyed  to  them  four-tenths  interest  in 
a  certain  company,  and  they  were  to  pay  2000Z.  to  Carter.  Surely 
that  was  a  joint  contract  with  all  the  persons  who  were  interested 
in  this  transaction.  The  agreement  which  induced  these  persons 
to  make  this  transfer  was  the  agreement  by  the  defendants  to  pay 
the  20002.  to  Carter ;  and  if  it  was  a  part  of  the  agreement  that 

(7)  12  M.  at  W.  164. 
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1884        the  plaintiffs  were  to  receive  5002.  &om  Carter  on  his  being  paid 
Pjbabody"  the  2000Z.,  it  does  not  follow  that  they  had  a  separate  right  of 
Bakbon.     ^^^on  against  the  persons  who  were  to  pay  the  20002.    I  think, 
therefore,  that  judgment  must  be  for  the  defendants. 

^i!^^j^^     WiNDEYKB,  J.,  and  SiK  G.  Inj^es,  J.,  were  of  the  same  opinion. 

JudgmeTU  for  defendants,  with  liberty 
to  amend. 

Attorneys  for  the  plaintiffs :  Salter  Js  Barker, 
Attorneys  for  the  defendants:  Norton  <fe  Co, 

NoTB.— On  2nd  May,  the  Ck>nrt  settled  the  terms  of  the  plaintiffs'  appeal  to  the 
Privy  CounciL 


MDONALD  V.  GAGAN. 

Feb,  22. 

Practker-  IrregtiUurUy  in  torit — Righla  of  third  parties —  Waiver, 

Martin,  C.J,, 

Windeyer        Plaintiff  on  lit  February,  1882,  obtained  judgment  in  the  Supreme  Court  by 

A^d  default  against  defendant,  and  issued^. /a.  for  5H.,  under  which  the  defendant's 

Innes,  J  J.     goods  were  seized,  but  released  by  arrangement  between  the  parties ;  the  return 

was  "bailiff  withdrawn  upon  instruction  from  plaintiff's  solicitor."  A  second /i. /a. 

was  taken  out  by  the  plaintiff  on  20th  January,  1883,  for  352.,  being  the  balance 

then  due  on  the  judgment,  and  the  sheriff  sold,  there  being  a  balance  still  due 

of  162. 

On  3rd  April,  1883,  M.  recovered  a  verdict  against  the  defendant  in  the  District 
Court,  and  issuedexecution,  but  could  not  seize  on  account  of  the  sheriff  claiming 
the  goods  by  virtue  of  the>E.  fa.  of  20th  January. 

M.  applied  to  a  Judge  in  Chambers  to  set  aside  the  writ  of  20th  January,  on  the 
grounds : — 1.  That  the  affidavit  of  debt  was  less  than  the  amount  of  the  judgment. 
2.  That  the  affidavit  of  debt  was  antecedent  in  date  to  the  judgment.  3.  That 
the  writ  of  20th  January  was  bad,  because  no  fresh  affidavit  of  debt  was  filed 
beffupA  was  issued. 

The  Judge  held  tiiat  the  grounds  taken  were  bad,  but  granted  the  application 
on  th^  ground  that  the  writ  of  28th  January  was  invalid,  because  there  was  no 
proper  return  to  the  writ  of  1st  February,  1882,  and  because  the  writ  of  20th 
January,  1883,  did  not  recite  the  return  to  the  first  writ. 

Held,  on  motion  to  set  aside  the  Order : — First, — That  the  judge  was  right  in 
refusing  the  application  on  the  grounds  taken  before  him.  Second, — That  the 
defect  in  the  writ  was  merely  an  irregularity,  which  could  be  waived.  Third, — 
That  M.,  being  a  stranger  to  the  Supreme  Court  judgment^  could  not  intervene; 
and,  Fourth— Thai  M.  by  his  delay  had  waived  the  irregularity.  Order  of  Judge 
in  Chambers  set  aside,  with  costs. 

Motion  to  set  aside  the  Order  of  Wvndeyer,  J. 
The  facts  are  as  follows: — 
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The  plaintiff,  Macdonald,  bad,  on  the  30th  August,  1881,  obtained  1884 
a  judgment  by  default  in  the  Supreme  Court  against  one  Gagan,  m«donald 
for  74jZ.  4a.  4ci.,  that  sum  being  the  amount  endorsed  on  the  writ.  ^  *• 
On  the  22nd  of  August  he  swore  an  affidavit  of  debt,  stating  that 
"  under  the  judgment  about  to  be  entered  up"  the  sum  of  53!.  78. 
was  due  to  him.  On  1st  February,  1882,  a  writ  of  Ji,  fa.  was 
taken  out  for  51{.  3^.,  under  which  certain  goods  were  seized  by 
the  sheriff's  officer  ;  but  in  consequence  of  the  defendant  making 
an  arrangement  with  the  judgment  creditor  for  further  reducing 
the  amount  of  the  judgment  and  execution,  he  was  withdrawn 
from  possession,  on  the  imderstanding  recited  in  the  second  writ, 
that  on  failure  of  payment  the  plaintiff  should  be  at  liberty  to 
re-enter.  The  only  return  endorsed  on  the  first  writ  by  the 
Sheriff  was — "  Bailiff  withdrawn  upon  instructions  from  the  plain- 
tiff's solicitor."  A  second  writ  of  Ji.  fa.  was  taken  out  on  20th 
January,  1883,  for  the  sum  of  35!.  la.,  being  the  balance  still  due 
under  the  judgment,  and  under  this  writ  the  Sheriff  sold,  there 
being  a  balance  still  due  under  this  sale  of  16!.  68.  On  the  3rd 
of  April,  1883,  Mort  recovered  a  verdict  against  Gagan  in  the 
District  Court,  and  issued  execution  for  the  amount  of  the  verdict 
and  costs,  which  amount  was  recovered,  but  could  not  be  obtained 
by  Mort,  as  the  Sheriff,  put  in  motion  by  Macdonald,  claimed  it 
by  virtue  of  the^.  fa.  of  the  20th  January,  Macdonald  setting  up 
the  priority  of  his  writ. 

Proceedings  having  been  taken  in  the  District  Court,  to  enforce 
the  payment  to  Mort  of  the  money  recovered  there,  this  applica- 
tion was  now  made  to  a  Judge  in  Chambers  on  his  behalf  to  set 
aside  Macdonald's  judgment  and  execution  in  the  Supreme  Court, 
on  the  following  grounds  : — 1.  That  the  judgment  being  for 
74!.  48.  4(2.  wan  bad,  because  the  affidavit  of  debt  showed  that 
only  the  sum  of  53!.  78.  was  due  to  the  plaintiff.  2.  That  the 
affidavit  of  debt  was  not  in  accordance  with  the  11th  rule  of 
March,  1856,  as  its  date  was  antecedent  to  that  of  the  judgment 
3.  That  the  writ  of  20th  January  was  bad,  because  a  fresh 
affidavit  of  debt  was  not  filed  before  it  was  issued. 

WiNDEYEB,  J,  on  23rd  August,  1883,  delivered  judgment  as  ^yi^nj^rer  J. 
follows : — 
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1834  1  am  of  opinon  that  none  of  these  objections  are  valid.    As  to  the  first,  the  law 

clearly  is  that  on  default  judgment  may  be  issued  for  any  sum  not  exceeding  that 


M 'Donald  endorsed  on  the  writ,  the  affidavit  of  debt  being  simply  required  to  prevent  a 
Tag  AN  pl&intiff  issuing  execution  for  a  larger  amount  than  is  actually  due  to  him.  As  to 
the  second  objection,  whatever  the  practice  may  be,  I  am  of  opinion  that  rule  11 
does  not  require  the  affidavit  of  debt  to  be  subsequent  to  the  judgment,  but  simply 
that  the  affidavit  should  be  filed  prior  to  execution.  Generally,  in  practice,  the 
affidavit  would  not  be  filed  aa  soon  as  it  was  in  this  instance,  as  the  amount  of 
costs  to  be  added  to  the  debt  must  be  post-ascertained  ;  but  as  the  plaintiff  iu  this 
case  seems  to  have  abandoned  his  costs  he  was  able  to  file  his  affidavit  as  once. 
As  to  the  third  objection,  I  see  nothing  in  it,  as  there  is  nothing  requiring  a  party 
to  file  an  affidavit  before  taking  out  an  aUas  writ. 

The  second  writ,  however,  in  this  case,  appears  to  be  bad,  because  there  was  no 
proper  return  to  the  first  writ,  and  because  it  does  not  recite  the  return  to  the  first 
writ,  the  case  being  governed  by  the  decision  in  Chapman  v.  BowUby  (1).  In  that 
case,  Parke,  B.,  says,  "  If  a  writ  of^.  fa.  issues,  under  which  anything  is  levied, 
that  writ  must  be  returned,  and  any  subsequent  process  must  issue  for  the  whole 
sum  due,  minus  the  amount  that  has  been  so  recovered,  and  must  recite  the  first 
writ."  In  this  case,  as  in  that,  the  defendant,  under  compulsion  of  the  first  writ, 
has  paid  a  portion  of  his  debt,  there  being  a  good  levy  entitling  the  Sheriff  to  his 
poundage.  As  this  objection,  however,  was  not  one  on  which  the  applicant  relied, 
the  second  writ  will  be  set  aside  without  costs. 

DarUy,  Q.C.,  and  C,  B.  Stephen,  for  the  plaintiff,  now  moves  to 
set  aside  the  Order — At  the  most,  the  plaintifiF  has  been  guilty  of 
an  irregularity,  which  the  defendant  may  waive  and  has  waived 
by  allowing  an  unreasonable  time  to  goby:  2  Arch,  Pr,  (12th  ed.) 
1472;  Chipp  v.  Han^is  (2);  Chapman  v.  Bowlby  (1);  Ex  parte 
Kearna  (3). 

Bi*uce  Smith,  for  Mort,  shows  cause — That  point  was  not  taken 
before  the  Judge  in  Chambers.  In  Chapman  v.  Bowlby  (1)  the 
writ  was  set  aside  on  account  of  an  irregularity.  It  was  not  our 
duty  to  move  in  the  matter,  but  their  duty  to  exercise  their 
rights.  A  third  party  is  entitled  to  take  advantage  of  the  defect 
in  this  writ:  Pennington  v.  Manby  (4),  where  Chipp  v.  Harris 
was  relied  on  by  the  losing  side.  He  also  cited  SernpeU  v. 
NiclioUon  (5). 

Barley  in  reply — Pennington  v.  Manby  (4),  and  SernpeU  v. 
Nicholson  (5),  are  cases  on  warrants  of  attorney. 

Martin,CJ,       SiR  J.  Martin,  C.J.    I  am  of  opinion  that  His  Honour  Mr. 
Justice  Windeyer,  in  overruling  all  the  grounds  taken  before  him, 

(1)  8  M.  &;  W.  249.  (2)  6  M.  &  W.  430.  (3)  Knox  13. 

(4)  1  S.C.R.  349.  (5)  28  L.J.,  Ex.  217 
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acted  correctly.    On  that  argument,  bis  attention  was  not  called        1884 

to  the  question,  whether  or  not  the  fact  that  no  notice  was  taken    M'Donald" 

in  the  second  writ  of  the  return  made  under  the  previous  writ,     ^  *'• 

made  the    second  writ    void,  or  whether    it  was  merely  an 

irregularity.     The  chief  point  for  us  to  determine  is  whether  or 

not,  in  a  matter  of  this  description,  a  third  party  can  intervene. 

I  am   of  opinion  that  a  third  party  cannot  do  so,  and  that 

the  persons  who  obtained  the  judgment  in  the  District  Court 

being  no  parties  to  the  judgment  of  the  Supreme  Court,  they 

had  no  right  to  appeal  to  the  Judge  in  Chambers  to  set  aside 

the  writ  in  this  Court,  because  the  defect  to  which  His  Honour 

directed  his  attention,  and  on  which  he  made  his  Order,  was 

plainly  an  irregularity  only.    It  is  not  like  a  case  of  a  warrant  of 

attorney,  as  in  one  of  the  cases  cited,  where  the  writ  was  issued 

for  a  sum  in  excess  of  the  amount  authorised  by  such  warrant; 

in  the  other  case  the  warrant  was  not  stamped.    Here  the  defect 

plainly  was  only  an  irregularity,  the  writ  being  issued  rightly, 

but  certain  formal  matters  not  being  inserted  in  it.    That  is  only 

an  irregularity,  and  I  am  of  opinion  that  these  third  parties  could 

not  come  in  and  ask  the  Court  to  interfere. 

But,  independently  of  that,  I  am  of  opinion  that  the  irregu- 
larity was  waived  after  the  issue  of  the  writ.  Where  an 
unreasonable  time  has  been  allowed  to  elapse  after  the  irregularity 
has  been  committed,  such  irregularity  must  be  taken  to  be 
waived,  but  what  ¥^11  be  such  unreasonable  time  will  depend 
upon  the  circumstances  in  each  particular  case.  Tn  this  case,  I 
think  that  the  delay  of  six  months  is  too  large  to  be  reasonable. 
But  it  is  said  that  the  third  parties  did  not  know  of  the 
irregularity;  the  answer  to  that  is,  that  since  they  knew  of  the 
existence  of  the  writ,  they  were  bound  to  know  the  contents  of  it. 
In  EsdaUe  v.  Davis  (6),  Paterson,  J.,  says : — "  A  man  is  bound  to 
know  of  every  proceeding  taken  against  him,  and  if  there  be  any 
error  in  it,  he  ought  to  ascertain  that  error;  he  cannot  be  heard 
to  say  that  he  did  not  know  of  it.''  The  moment  that  these  third 
parties  became  aware  of  the  issuing  of  this  writ  of  fi.  fa.  they 
were  aware  of  the  irregularities  now  relied  on;  what  would  bind 
the  party  to  the  action  would  also  bind  a  third  pai*ty;  and  if  the 

(6)  6  Dowl.  467. 
K.aW.R.,  Vol  v.,  Law.  F 
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1884       third  party  bad  originally  a  right  to  interfere,  the  irregularity 
M 'Donald"  ^^  lt>^®'i  since  waived  by  them.   Bab,  secondly,  even  if  there  bad 
Gaqan      ^^^  ^^  waiver,  the  third  parties  bad  no  locus  standi. 

Windeyer,  J.  WiNDEYEB,  J.  I  am  of  the  same  opinion.  When  this  matter 
came  before  me  in  Chambers,  this  point  which  is  now  raised,  that 
the  defect  in  the  writ  was  a  mere  irregularity,  was  not  argued,  and 
if  my  attention  had  been  called  to  the  case  cited  by  Mr.  Darley 
of  Chipp  V.  Harris  (7),  I  should  doubtless  have  come  to  the 
conclusion  which  I  now  do,  that,  being  an  irregularity  merely,  a 
third  party  could  not  take  advantage  of  it.  When  a  person  has 
means  of  knowing  that  an  irregularity  exists,  he  must  be  taken 
to  have  known  it. 

Innes,  J.  SiR  G.  Innes,  J.  The  case  of  Chapman  v.  Bovlhy  (8)  clearly 
shows  that  a  person,  in  order  to  be  in  a  position  to  complain  of  an 
irregularity,  must  apply  within  a  reasonable  time  to  have  the 
irregular  proceedings  set  aside.  And,  unfortunately  for  the 
respondent  in  this  particular  application,  he  bad  no  right  in  the 
first  inst^uice  to  attack  the  writ,  not  being  a  party  to  the  proceed- 
ing, and  even  if  he  had  such  right,  it  is  clear  that  by  his  laches  in 
allowing  six  months  to  go  by  without  challenging  the  validity  of 
the  plaintiff's  writ,  he  has  lost  his  rights;  on  both  grounds  it  is 
plain  that  he  could  not  succeed. 

Order  absolute,  with  costs. 

Attorneys  for  plaintiffs :  Dean  &  Dean. 
Attorneys  for  Mort :  Creagh  &  Williams. 

(7)  6  M.  &  W.  430.  (8)  8  M.  &  W.  249. 


VOL.  v.]  CASES  AT  LAW.  83 


COHEN  V.  LLOYD.  1884 


Inaohmcff — Order  and  diaposUion  oj  insolvent,  p^^  25. 

The  insolvent  gave  to  the  plaintiff  a  bill  of  sale,  by  way  of  mortgage^  over  his 
stock-in-trade,  to  seonre  money  advanced,  with  proviso  that  on  default  in  payment  Mdrtxn^  C.J. 
of  interest,  the  plaintiff  should  be  at  liberty  to  take  possession  and  dispose  of  the       _  ^^^  ^ 
goods  mortgaged.    The  bill  of  sale  was  registered.     The   insolvent    being  in        "^^^'    * 
default,  the  plaintiff  took  possession,  but  such  possession' was  not  notorious. 
Later  on  the  same  day,  an  order  was  made  sequestrating  the  estate  of  the 
insolvent,  and  the  official  assignee  seized  and  sold  the  goods  comprised  in  the  bill 
of  sale. 

HMt  in  an  action  by  the  plaintiff  against  the  official  assignee  for  detention  and 
conversion,  that  the  goods,  at  the  time  of  the  order  of  sequestration,  were  not  in 
the  order  and  disposition  of  the  insolvent;  and  a  Bule  to  set  aside  a  verdict  for  the 
plaintiff"  was  refused. 

District  Coubt  Appeal.  The  plaintiff  sued  the  defendant, 
the  official  assignee  of*  the  insolvent  estate  of  Michael  Cusack — 
1.  For  detaining;  2.  For  converting  to  his  own  use  certain  goods 
and  chattels^  household  furniture  and  effects. 

At  the  trial  before  Mr,  D.O.  Judge  Bowling,  the  following 
facts  were  proved: — On  22nd  November,  1883,  Cusack  gave  to 
the  plaintiff  a  bill  of  sale,  by  way  of  mortgage,  over  the  goods  in 
question  (being  the  goods  and  stock-in-trade  of  a  confectioner's 
shop  carried  on  by  Cusack),  to  secure  an  advance  of  57L,  and 
further  advances,  and  interest,  to  be  repaid  by  weekly  instalments 
of  258.,  with  a  proviso  that  if  default  should  be  made  in  paying 
any  of  such  instalments,  the  plaintiff  should  be  at  liberty  to  take 
possession  and  dispose  of  the  goods  mortgaged.  The  bill  of  sale 
was  registered. 

On  the  morning  of  27th  December  (Cusack  being  in  default  ijpi 
respect  of  two  weekly  instalments)  the  plaintiff  put  a  man  in 
possession;  this  man  did  not  remain  in  the  shop,  nor  was  he 
visible  by  persons  coming  into  the  shop,  but  he  sat  in  a  back 
verandah  of  the  house,  smoking  his  pipe.  Later  on  the  same  day, 
Cusack  filed  his  petition,  and  an  order  was  made  sequestrating 
his  estate.  The  defendant,  as  official  assignee,  on  the  same  day 
took  possession  of  the  goods  in  question,  and  on  the  next  day, 
28th  December,  he  sold  them;  this  was  the  detention  and  con- 
version complained  of.    Verdict  for  the  plaintiff. 

F  2 
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18S4  Bruce  Smith  for  the  defendant  now  moved  for  a  Rule  nisi  for 

"   Cohen      ^  ^^"^  tTisA,  on  the  grounds : — 1.  That  the  goods  at  the  time  of 
V-  the  Order  sequestratmg  Cusack's  estate  were  in  the  order  and 

disposition  of  the  insolvent  within  the  meaning  of  see.  55  of 
the  Insolvent  Act  (5  Vic.  No.  17) :  Badger  v.  Shaw  (1).  2.  That 
the  Order  of  the  Commissioner  of  Insolvency  sequestrating  the 
estate  related  back  to  the  first  moment  of  the  day  on  which  it 
was  made :  Thompson  v.  De  Lissa  (2). 

The  Court  {Martin,  C.J.,  and  Inn^,  J.)  refused  the  Rule. 
A  demand  made  by  the  plaintiff  in  pursuance  of  the  bill  of  sale 
is  enough  to  take  the  goods  out  of  the  order  and  disposition  of  the 
insolvent.  As  to  the  second  ground,  it  was  not  taken  in  the 
District  Court,  and  we  need  not  determine  whether  Thompson  v. 
De  Lissa  (2)  applies  to  the  circumstances  of  this  case. 

•  Ride  refused. 

Attorneys  for  the  defendant :  Allen  Jo  Allen. 

(1)  29  L.  J.,  Q.B.  73.  (2)  2  N.S.W.  L.R.  165. 


jr<.^.  29.  O'CONNELL,  Appellant  ;  LARKINS,  Rbspondbnt. 

Licensing  Act — Liquor  sold  on  Christmas  Day  on  premises  and  drunk  offpremi 
Martin  C.J.  ^  ^^'  ^^'  ^*»  ^'^'  ^3— 46  Vic.  No.  24,  see.  22. 

and  rpi^g  appellant  was  convicted  and  fined  on  an  infonnation  which  stated  that  he, 

'    '      being  the  licensee  of  an  hotel,  did  permit  liquor  to  be  consumed  on  his  licensed 
premises  at  8.35  o'clock  on  the  afternoon  of  Christmas  Day. 

It  appeared  from  the  evident  that  at  the  time  named  a  man  bought  liquor  in 
the  appellant's  licensed  house,  and  took  the  liquor  away  on  to  the  footway  and 
drank  it  there. 

ffeldf  that  the  evidence  did  not  support  the  information.  The  e£fect  of  sec.  22 
of  46  Vie.  No.  24,  as  amending  sec.  63  of  43  Vic.  No.  14,  considered. 

Appeal  from  the  decision  of  Mr.  Crane,^  S.M.,  fining  the 
appellant,  J.  M.  O'Connell,  40s.  and  costs. 

The  information  was  laid  by  Sub-Inspector  Larkins,  and  stated 
that—"  On  Christmas  Day,  25th  December,  1883,  J.  M.  O'Connell, 
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then  being  the  licensee  of  the  St.  Peter's  Hotel,  did  permit  liquoi'       1884 
to  be  consumed  on  his  said  licensed  premises,  at  thirty-five  o*Ck):rNELL 
minutes  past  eight  o'clock  in  the  afternoon."    The  defendant    i^j^riks, 
pleaded  not  guilty. 

It  appeared  from  the  evidence  given  that,  on  the  day  and  time 
named,  a  man  went  into  the  bar  of  the  appellant's  hotel,  bought 
liquor  there,  and  took  it  out  on  to  the  footway  and  drank  it  there. 

Barley,  Q.C.,  for  the  appellant — The  information  follows  the 
words  of  sec.  63  (1).  The  words  in  sec.  22  of  the  ArMnding 
Act  (2),  "  for  the  purpose  of  being  sold  for  such  holder's  benefit 
or  profit"  govern  the  rest  of  the  section.  The  words  "and  of 
being  drunk  or  consumed  in  any  other  house,  &c.,"  are  not  in  the 
English  Act  (4  &  5  Wm.  IV.,  c  85,  sec.  4).  The  case  of  Deal  v. 
Scofield  (3)  is  on  all  fours  with  this. 

RogerSy  in  support  of  the  conviction — Sec.  22  (2)  is  a  copy  of 
the  present  English  LicevMng  Act  (35  &  36  Vic,  c.  94,  sec.  6), 
which  was  passed  in  order  to  meet  the  difficulty  raised  by  the 
decision  in  Deal  v.  Scofield  (3). 

[Sm  O.  Iknes,  J.  Sec.  22  (2)  seems  intended  to  provide 
against  the  sale  of  liquor  outside  the  licensed  premises.] 

(1)  43  Vic.  No.  14,  seo.  63  enacts—  third  Motion  of  the  principal  Act  against 
"  Ko  holder  of  a  license  under  this  part  the  holder  of  a  license  for  selling  or 
shall  keep  his  premises  open  for  the  sale  permitting  the  sale  of  liquor,  or  the 
of  liqnor,  or  shall  sell  any  liqaor,  or  drinking  or  consumption  of  liquor  on 
permit  the  same  to  be  drunk  or  con-  his  premises,  it  shall  be  no  defence  to 
snmed,  in  or  on  his  premises,  unless  prove  that  such  holder  himself  took,  or 
between  the  hours  of  six  in  the  morning  carried,  or  employed,  or  suffered  any 
and  eleven  at  night  on  the  six  business  other  person  to  take  or  carry,  such 
days  of  the  week,  and  unless  between  liquor  out  of  or  from  such  premises  for 
the  hours  of  seven  and  nine  in  the  mom-  the  purpose  of  being  sold  for  such 
ing,  and  of  <me  and  three  in  the  after-  holder's  benefit  or  profit,  and  of  being 
noon,  and  eight  and  ten  at  night,  on  drunk  or  consumed  in  any  other  house, 
Good  Fridays  and  Christmas  Day,  and  or  in  a  tent,  shed  or  other  building 
on  the  last  two-mentioned  days,  only  of  any  kind  whatever,  in  the  occupation 
for  the  sale  of  liquor  not  to  be  drunk  or  of  such  holder,  or  in  any  public  place  or 
consumed  on  the  premises.  And  every  public  thoroughfare;  but  in  all  such 
such  holder  offending  against  any  part  cases  such  liquor  shall  be  deemed  to 
of  this  enactment  shall  for  evezy  such  have  been  dttink  or  consumed  by  the 
offence  be  liable  to  a  penalty  not  ex-  purchaser  thereof  on  the  licensed  pro- 
ceeding twenty  pounds.'*  nuses  of  such  holder  and  with  his  privity 

(2)  46  Vic.  No.  24,  sec.  22  enacts—  and  consent." 

"In  any  proceedings  under  the  sixty-        (3)  L.B.  3  Q.B.  8. 


36  OASES  AT  LAW.  [N.  S.  W.  R, 

I8d4  We  cite   Waterhouse  v.  Keen  (4).    The  word  "and"  in  sec. 

O'CoNNBLL   22  (5)  should  be  read  "  or,"  and  the  passage  would  then  run — "  or 
*•  of  being  drunk  or  consumed  in  any  other  house,  &c." 

Martin,  C.J.  SiR  J.  MARTIN,  C.J.  The  offence  charged  in  the  information 
in  this  case  is  that  on  Christmas  Day,  J.  M.  O'Connell,  being  the 
licensee  of  an  hotel,  did  permit  liquor  to  be  consumed  in  his  said 
licensed  premises  at  twenty-five  minutes  past  eight  o'clock  in  the 
afternoon.  The  evidence  was  that  liquor  was  bought  in  the  house 
of  the  defendant,  and  that  the  person  who  bought  it  went  out  on 
to  the  footway  and  there  drank  it.  On  proof  of  that  fact  the  magis- 
trate convicted  the  defendant  of  the  offence  charged,  which  is 
described  in  sec.  63  of  the  "Licensing  Act  of  1882"  (G).  [His 
Honour  read  the  section.]  This  section  makes  it  an  offence 
punishable  on  summary  conviction  for  the  holder  of  a  public- 
house  license  to  sell  any  liquor  at  all  on  his  premises  to  be 
consumed  there  on  Good  Friday  or  Christmas  Day,  and  the 
offence  charged  was  that  he  did  so  allow  liquor  to  be  consumed. 

The  point  which  the  magistrates  have  submitted  for  the 
opinion  of  the  Court  is,  whether  the  drinking  of  this  liquor  on 
the  pavement  adjoining  the  house  where  such  liquor  was  bought 
was  a  drinking  of  liquor  on  the  premises  within  the  meaning  of 
this  section.  Taking  sec.  63  by  itself,  there  can  be  no  doubt  that 
there  was  no  drinking  of  the  liquor  on  the  premises  in  this 
particular  instance ;  a  man  going  into  a  public-house  and  buying 
liquor  there,  and  taking  it  out  anddi*inking  it  outside,  cannot  be 
said  to  have  drunk  it  on  the  premises. 

Then  comes  sec.  22  of  the  "  Amending  Ad  of  1883"  (5),  which 
was  passed  no  doubt  in  order  to  enlarge  the  operation  of  sec.  6S 
of  the  principal  Act.  [His  Honour  read  the  section.]  As  I  have 
already  stated^  it  must  be  proved  that  the  drinking  in  this  case 
took  place  on  the  premises ;  then  comes  sec.  22  (5)  which  enacts 
that  in  certain  cases,  such  liquors  shall  be  deemed  to  have  been 
drunk  or  consumed  by  the  purchasers  thereof  on  the  licensed 
premises  of  such  holder,  and  with  his  privity  and  consent,  and  the 
cases  referred  to  are  those  in  which  the  holder  of  the  license  himself 

(4)  4  B.  &  C.  200.  (5)  See  note  (2)  on  preyioos  page. 

(6)  See  note  (1)  on  previoua  page. 
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took  or  carried  or  employed  or  suffered  any  other  person  to  take  or       18^ 

carry  such  liquor  out  of  or  from  such  premises  for  the  purposes  of   o'Connkll" 

being  sold  for  such  holder's  benefit  or  profit,  and  of  being  drunk     ^A^J^g 

or  consumed  in  any  other  house,  &c.    It  is  not  easy  to  see  why 

such  provision  was  made,  seeing  that  there  is  nothing  to  enable 

publicans  to  allow  liquor  to  be  sold  off  their  premises.     This  is 

not  the  case  in  the  corresponding  section  of  the  English  Act, 

because  by  another  section  in  that  Acfc,  liquor  is  authorised  to  be 

sold  off  the  premises.  When  the  Legislature  in  England  stops  all 

liquor  being  taken  off  the  premises  ancZ  being  drunk  or  consumed 

in  any  other  house  on  those  particular  days,  there  is  a  meaning 

to  be  attached  to  the  words;  but  no  provision  has  been  made  by 

our  law  for  the  issuing  of  licenses  to  permit  liquor  to  be  sold  off 

the  premises,  and  it  therefore  seems  absurd  for  our  Legislature  to 

have  passed  sec.  22,  in  order  to  prevent  what  is  not  allowed  by 

that  or  any  other  section.    It  was  in  that  state  of  things  that  this 

section  was  passed,  rendering  it  no  longer  necessary  to  prove  the 

actual  consumption  of  liquor  on  the  licensed  premises. 

In  this  case  there  was  no  proof  that  the  liquor  was  sold  off  the 
premises,  and,  therefore,  the  first  part  of  the  section  does  not 
apply,  and  not  coming  within  the  words  of  this  section,  it  is  not 
then  one  of  the  cases  in  which  proof  of  the  actual  consumption  on 
the  premises  can  be  dispensed  with.  Unless  some  alteration  is 
made  in  the  provisions  of  sec.  22,  the  prosecution  must,  in  a  case 
like  this,  prove  that  the  liquor  was  actually  consumed  on  the 
premises. 

Sir  Q.  Innes,  J.  I  am  of  opinion  that  this  conviction  cannot  ^""^*  '^' 
be  sustained.  There  seems  to  me  to  be  some  little  confusion  in 
the  statement  of  the  case,  because,  as  I  regard  it,  sec.  22  of  the 
Amending  Act  (7)  has  nothing  to  do  with  it,  and  the  only 
section  which  we  need  consider  is  sec.  63  of  the  principal 
Act  (8).  The  offence  alleged  is,  that  the  holder  of  a  publican's 
license  sold  liquor,  and  did  permit  the  same  to  be  consumed  in 
his  licensed  premises  on  Christmas  Day  between  certain  hours; 
and  it  is  incumbent  on  the  prosecutor  to  make  out  that  the  de- 
fendant sold  the  liquor  on  his  premises,  and  that  it  was  drunk 

(7)  See  note  (2)  on  page  85.         (8)  See  note  (1)  on  page  85. 
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1884        there.    The  case  cited  by  Mr.  Darley  ahowB  distinctly  that  where 

O'CoNNELL  liquor  is  handed  out  through  an  open  window  and  drunk  outside,  it 

Lamins     cannot  be  said  to  have  been  sold  to  be  consumed  on  the  premises. 

I  cannot  see  how  sec.  22  (9)  can  be  used  in  aid  of  a  conviction, 

because  the  proceedings  taken  here  were  not  imder  that  section, 

but  under  sec.  63  of  the  principal  Act  (10).    Sec.  22  does  not 

relieve  the  informer  from  proving  his  case,  but  it  provides  that 

certain  things  shall  be  no  defence  in  proceedings  under  sec.  63; 

and  in  this  case  there  was  no  attempt  by  the  defendant  to  prove 

the  things  stated  in  sea  22,  or  anything  of  the  sort,  and  the 

prosecution  is  not  relieved  from  the  necessity  of  proving  that  the 

liquor  was  sold  on  the  premises,  and  was  drunk  there  on  that 

particular  day. 

Conviction  reversed,  witih  a  note  to 

the  magisti'atea  that  their  detei'- 

mincUion  was  erroneous  in  law. 

No  costs. 

m 

Attorneys  for  appellant:  Slattery  <fe  Heydon. 
Attorney  for  respondent:  WiUianis,  Crown  Solicitor. 

(9)  See  note  (2)  on  page  85.  (10)  See  note  (1)  on  page  85. 


^^'  21 ,  22.  JOHNSON  V.  UNDERWOOD. 

!_  W<ig€rkig^Agreement  to  share  tomninga — 14  Vic,  No,  9,  «ec.  8. 


.  Cross  Dkhu&rees.    Declaration  stated  that  the  plaintiff  (A),  the  defendant 

and  '  '^''  '^^  ^  ^^^  about  to  compete  at  a  pigeon  match  for  a  prize  of  75Z.,  and  it 
limes  J.  ^^  agreed  between  them  that  each  shoold  make  a  wager  with  third  parties, 
backing  himself  to  win  5002.  in  the  event  of  his  gaining  the  prise,  and  that  if  A, 
B,  or  C  should  win  the  prize,  he  should  pay  one-third  of  the  amount  of  the 
same,  and  of  the  said  sum  of  5002. ,  to  each  of  the  other  parties.  Averment,  that 
A,  B,  and  0  each  made  a  wager  as  agreed  upon,  and  that  the  defendant  gained 
the  prize,  and  recovered  the  same,  and  also  the  sum  of  5002.  in  payment  of  the 
said  wager  so  made  by  him.  Averment  of  the  performance  of  tJl  conditions 
precedent.  Breach,  that  the  defendant  did  not  pay  to  the  plaintiff  one-third  of 
the  amount  of  the  prize  and  of  the  5002. 

Demurrer,  on  the  ground  that  the  declaration  disclosed  an  agreement  by  way 
of  gaining  or  wagering,  and  that  the  plaintiff  could  not  recover  on  such  agreement, 
and  that  the  same  was  null  and  void,  and  that  the  consideration  of  the  agreement 
was  illegal 
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Held,  that  the  agreement  sned  upon  was  separate  from  and  collateral  to  the         1354 

wagering  contract,  and  that  the  plaintiff  coold  recover  in  the  action.    Judgment 

for  the  plaintiff.  Johnson 

V, 

Underwood. 

Cross  Demurrers.  The  declaration  stated: — "1.  That,  at 
the  time  of  the  making  of  the  agreement  hereafter  mentioned,  the 
plaintiff,  the  defendant,  and  one  John  Kennedy  Doyle  were  about 
to  compete  with  each  other  and  with  other  persons  in  a  certain 
pigeon  match,  and  the  prize  to  be  awarded  to  the  winner  of  the 
said  pigeon  match  was  the  sum  of  752.  And  the  plaintiff  says 
that  it  was  agreed  between  the  plaintiff,  the  defendant,  and  the 
said  John  Kennedy  Doyle  that  each  of  them  should  make  a 
wager  with  persons  other  than  the-  said  parties  to  the  said 
agreement,  backing  himself  to  win  5001.  in  the  event  of  his 
gaining  the  prize  at  the  said  pigeon  match,  and  it  was  further 
agreed  that,  if  either  of  them,  the  plaintiff,  the  defendant,  or  the 
said  Doyle  should  win  the  said  prize,  he  should  pay  one-third  of 
the  amount  of  the  same,  and  of  the  said  sum  of  500!.  to  each  of 
the  other  parties  to  the  said  agreement.  And  the  plaintiff 
further  says  that  the  plaintiff,  the  defendant,  and  the  said 
Doyle,  each  made  a  wager  in  the  manner  agreed  upon  as 
aforesaid,  and  the  defendant  gained  the  said  prize  at  the  said 
pigeon  match,  and  recovered  the  same,  and  also  the  sum  of  5002. 
in  payment  of  the  said  wager  so  made  by  him  as  aforesaid,  and 
all  conditions  were  performed,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiff  to  be  paid  by  the 
defendant  one-third  of  the  amount  of  the  said  prize,  and  of  the 
said  sum  of  five  hundred  pounds,  according  to  the  said  agreement; 
yet  the  defendant  has  not  paid  the  same,  and  totally  refuses  so  to 
do.  2.  And  the  plaintiff  also  sues  the  defendant  for  money 
payable  by  the  defendant  to  the  plaintiff  for  money  paid  by  the 
plaintiff  for  the  defendant,  at  his  request,  and  for  money  received 
by  the  defendant  for  the  use  of  the  plaintiff."  . 

Flea  4  (as  to  the  second  count)  stated  that  "the  claim  of 
the  plaintiff  therein  sued  on  arises  out  of  a  contract  made 
between  the  plaintiff  and  the  defendant,  by  way  of  gaming  or 
wagering,  that  is  to  say,  out  of  the  alleged  agreement  set  forth  in 
the  said  first  count  of  the  declaration,  and  not  otherwise,  and  the 
defendant  farther  says  that,  save  as  in  the  first  count  mentioned, 
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1884       tlie  said  moneys  were  not  paid  by  the  plaintiff  for  the  defendant 

JoHwsoN     *'  ^^^  request,  and  that,  save  as  in  the  said  first  count  mentioned, 

^*         the  said  moneys  were  not  had  and  received  by  the  defendant  for 

UHDIBWOOD.  n      ,  ,     .        .nr.,. 

the  use  of  the  plaintiff. 

6.  Demurrer  to  the  first  count  on  the  grounds — "  1.  That  the 
said  count  discloses  an  agreement  by  way  of  gaming  or  wagering 
and  that  the  plaintiff  cannot  recover  on  such  agreement,  as 
the  same  is  null  and  void.  2.  That  the  agreement  sued  on  in  the 
said  count  is  an  agreement  to  share  in  a  wager,  and  is  void  under 
the  provisions  of  the  Act,  14  Vic.  No.  9.  3.  That  the  plaintiff  in 
the  said  count  sues  for  money  alleged  to  be  won  on  a  wager, 
contrary  to  the  provision  in  that  behalf  in  the  said  Act,  14  Vic. 
No.  9.  4.  That  the  consideration  for  the  promise  alleged  in  the 
said  count  is  illegal,  and  that,  therefore,  the  plaintiff  cannot  sue 
the  defendant  on  the  said  promise." 

Replication:  Demurrer  to  the  fourth  plea  and  joinder  in 
demurrer. 

Rogers  for  the  plaintiff  (21st  Feb.) — There  is  nothing  illegal 
in  wagering.  Read  v.  Anderson  (1) ;  Rosewame  v.  BUliTig  (2) ; 
but  it  is  not  necessary,  in  order  to  show  a  good  cause  of  action 
stated  in  the  declaration,  to  rely  on  any  wagering;  the  contract 
declared  on  was  merely  a  promise  by  the  plaintiff  to  make  a 
wager,  in  consideration  of  which  the  defendant  promised  to  do 
certain  other  things ;  if  I  say  to  a  man — "  I  will  give  you  SOL  if 
I  win  a  certain  race,"  that  is  not  a  wager. 

[Sir  Q.  Innes,  J.  Is  not  this  action  brought  to  recover  money 
won  by  a  wager?] 

Wo  are  not  seeking  to  recover  the  amount  of  a  bet,  but  money 
which  the  defendant  promised  to  divide  with  us ;  the  words  in 
the  declaration,  "'shai*e  of  the  said  prize,"  were  only  inserted  in 
order  to  identify  the  amount  sued  for.  We  were  requested  by 
the  defendant  to  make  a  bet,  and  we  lost  it,  and  under  the  common 
counts  we  are  at  least  entitled  to  recover  the  money  we  have  so 
paid  at  the  defendant's  request 

(I)  1  Q,RD.  100.  (2)  15  C.B.,  N.S.  316;  33  LJ.,  C.P.  55. 
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[Sm  J.  Martin,  C.J.    It  does  not  appear  on  the  pleadings  that       1S84 
the  second  count  applies  to  moneys  you  have  lost  hy  wagering ;     Johnson 
the  plea  states  that  "the  said  moneys  were  not  paid  by  the  xjndihrwood 
plaintiff  for  the  defendant  at  his  request/'  but  that  does  not  show 
what  money  was  paid,  nor  does  it  admit  that  any  was  paid.     No 
particulars  have  been  filed  under  the  second  count.] 

We  must  have  paid  money,  because  we  made  a  bet  and  lost  it  ; 
it  appears  from  their  plea  that  we  paid  money ;  there  is  also  a 
sufficient  statement  in  the  declaration,  where  it  is  averred  that 
"  all  conditions  were  fulfilled,  &c." 

Barley,  Q.C.,  for  the  defendant,  cited  Beyer  v.  Adams  (3),  and 
Higginson  v.  Simpson  (4) ;  the  latter  case  is  very  much  like  this; 
and  it  distinguishes  the  case  of  Beeston  v.  Beeston  (5),  which  was 
an  action  on  a  cheque  given  by  the  defendant  to  the  plaintiff  for 
moneys  received  by  the  defendant  for  winnings  on  bets  made  by 
the  defendant  with  third  persona,  as  agent  for  the  plaintiff.  Vice- 
Chancellor  Stv/irt  also  distinguishes  the  cases  in  which  a  promis- 
sory note  or  bill  of  exchange  has  been  given  to  a  winner  in  pay- 
ment of  money  received  on  his  behalf.  If  the  plaintiff  cannot 
establish  his  case  without  proving  the  making  of  an  illegal  wager, 
he  cannot  recover :  Simpson  v.  Bloss  (6). 

In  Johnson  v.  Lansley  (7)  the  action  was  a  bill  of  exchange ; 
in  that  case  two  persons  made  joint  bets  on  a  horse  race;  one 
of  these  persons  received  all  the  money  won,  and  gave  the  other, 
the  plaintiff,  a  bill  accepted  by  the  defendant,  and  it  was  held 
that  the  plaintiff  could  recover. 

[Sib  J.  Mabtik,  C. J.    If  that  case  is  law,  then  you  are  wrong.] 

Sec.  8  of  the  "Games  and  Wagers  Act"  (14  Vic.  No.  9)  does  not 
only  apply  to  prohibit  the  recovery  of  money  from  the  person  who 
has  lost  a  bet,  but  extends  to  any  action  in  which  the  making 
of  the  bet  must  be  proved;  the  cases  cited  show  that  there  is  an 
exception  to  this  general  principle  where  a  cheque  or  note  is 

(3)  26  L.J.,  Ch.  S41.  (4)  2  C.P.D.  76.  (6)  1  Ex.  D.  13. 

(6)  7  Taunt.  246.  (7)  12  C.B.  468. 
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1884        given,  by  which  a  new  contract  is  made  which  can  be  enforced 

Johnson     ^7  action. 

^     ^-  FHe  was  relieved  from  ar^niing  as  to  the  second  count  of  the 

Undxbwood.      ^  &      o 

declaration.] 

Rogers,  in  reply — The  agreement  sued  upon  here  is  collateral 
to  the  wager. 

Cur,  adv.  vidt. 

On  1st  March,  His  Honour  the  Chief  Justice  delivered  the  fol- 
lowing written  judgment: — 
MaHin,  C. J.  SiR  J.  Martin,  C.J.  The  wager  in  this  case  was  made  between 
the  defendant  and  some  third  party,  by  which  the  defendant  was 
to  receive  500!.  if  he  won  a  certain  pigeon  match,  in  which  the 
prize  competed  for  was  751.  The  defendant  did  win  this  match, 
and  therefore  received  the  said  prize,  and  was  paid  by  the  third 
party  the  said  sum  of  500!.  The  declaration,  in  addition  to  a 
statement  to  this  effect,  alleges,  in  substance,  an  agreement  for 
consideration  between  the  plaintiff  and  defendant  to  the  effect 
that,  if  the  defendant  won  the  prize,  he  should  pay  the  plaintiff  a 
third  of  the  amount  of  the  same,  and  of  the  said  sum  of  5002., 
which  third  the  defendant  refused  to  pay.  To  this  count  the 
defendant  demurred,  on  the  ground  that  the  agreement  sued  on 
was  an  agreement  by  way  of  gaming  and  wagering,  and  was 
therefore  void  under  sec.  8  of  the  "  Ga/mea  and  Wagers  Act"  (14 
Vic.  No,  9).  That  section  enacts  that  all  contracts  and  agreements, 
whether  by  way  of  parol  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void,  and  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been  made. 

Apart  from  authority,  it  appears  to  us  that  what  is  here 
prohibited  is  the  bringing  and  maintaining  of  an  action  to  recover 
the  money  or  thing,  the  subject  of  the  wager,  from  the  person 
who  lost  such  a  wager,  or  from  any  stakeholder  with  whom  the 
same  may  have  been  deposited  for  the  purpose  of  being  handed 
over  to  the  winner.     If,  however,  the  loser  or  the  stakeholder 


V, 

Undebwood. 
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haH  paid  or  handed  over  to  the  winner  the  money  or  thing  1884 
wagered,  then  an  agreement  between  such  winner  and  another  Johnson 
person  for  consideration  to  share  the  thing  won  and  delivered  up 
by  the  loser,  is  not  in  any  sense  an  agreement  by  way  of  gaming 
and  wagering.  The  agreement  by  way  of  wager  in  such  a  case 
was  the  agreement  between  the  loser  and  the  winner  only,  and 
any  contract,  such  as  in  this  case,  outside  that  agreement,  having 
reference  only  to  the  distribution  of  the  winnings  between  the 
winner  and  third  parties,  can  have  no  connection  with  the  wager 
contract,  which  came  to  an  end  by  the  payment  of  such 
winnings. 

In  support  of  this  view  there  are  two  distinct  authorities,  viz.: 
Johnson  V.  Lansley  (8) ;  and  Beeslon  v,  Beeston  (9).  In  the 
first  of  these  cases,  A  and  B  jointly  made  bets  with  third 
persons  on  a  horse  race.  B  received  the  money,  and  gave  A  a 
bill,  accepted  by  C  (who  was  no  party  to  the  betting)  for  his 
share ;  and  it  was  held  that  A  was  not  precluded  by  8  &  9  Vic,  c 
119,  sec  18  (which  is  the  same  as  our  sec.  8),  from  suing  C  for 
the  bilL  "  There  is  nothing  there,"  says  Chief  Justice  Jervis, 
after  quoting  the  18th  sec,  "to  show  this  transaction  illegal. 
Hunt  (the  person  who  won  the  wager)  was  bound  upon  every 
principle  of  justice  to  pay  this  money  to  Johnson  (who  was 
jointly  interested  in  the  bets);  and  the  circumstances  of  Lansley 
being  substituted  for  Hunt  cannot  make  that  illegal  which,  as 
between  Johnson  and  Hunt,  would  not  have  been  so."  Mr.  Justice 
MatUe  said,  '*  the  money  which  was  the  consideration  for  this  bill 
was  money  which  Hunt  was  bound  to  account  for  to  Johnson. 
The  losers  could  not  get  it  back  from  Hunt,  and  it  would  be  a 
very  unjust  thing  that  he  should  keep  the  whole.  Before  the 
Statute  8  &  9  Vic,  cap.  109,  he  clearly  would  have  been  boimd 
to  pay  over  the  money,  and  I  find  nothing  in  that  Statute  to 
excuse  him  from  doing  so." 

This  case  was  decided  in  1852.  The  second  case,  in  the 
Exchequer  Division,  was  in  1875.  There  the  defendant  agreed 
that  he  should  employ  his  own  and  the  plaintifi's  iiK)ney  in  making 
bets  and  wagers  upon  the  results  of  certain  horse  ract!^,  and  should 
pay  the  plaintiff  a  certain  portion  of  the  wionings.   TLa  defendant 

(8)  12  O.B.  468.  (9)  L.R.  1  Ex.  Div.  iX 
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1884  pleaded  that  the  money  sued  for  was  alleged  to  have  been  woa 
Johnson  upon  certain  betting  and  wagering.  On  demurrer  to  this  plea^ 
Und  ^'  oo  j^^Jg"^®^'  ^^  given  for  the  plaintiff.  Baron  Cleaaby  said — ^"Now 
the  cause  of  action  here,  whether  on  the  cheque  or  on  accounts 
stated,  is,  that  the  defendant  had  received  money  for  which  he 
ought  to  account,  because  he  had  agreed  to  do  so.  Why  is  he  not 
bound  to  account  ?  It  is  said  that  the  Statute  prohibits  such  an 
agreement  as  the  present,  but  all  that  it  professes  to  deal  with  are 
contracts  for  wagering.  The  case  of  Johnson  v.  Landey,  in  which 
the  transaction  occurred  after  the  passing  of  the  Statute  (8  &  9 
Vie.,  c.  109,  sec.  13),  does  not  seem  to  me  to  be  distinguishable.  In 
that  case  the  only  consideration  for  the  bill  transaction  between 
the  plaintiff  and  his  partner  was,  that  the  latter  had  received 
money,  which,  as  MavXe,  J.,  said,  he  was  bound  to  account  for  to  the 
plaintiff.  There  can  be  no  distinction  arising  from  the  fact  that 
in  this  case  it  was  not  known  to  the  person  with  whom  the  bet 
was  made,  that  the  plaintiff  and  defendant  were  interested;  I 
think,  therefore,  that  this  is  not  an  attempt  to  recover  under 
a  contract  by  way  of  wagering,  and  that  the  plaintiff  is  not 
precluded  from  recovering,  and  that  the  plea  is  bad."  Baron 
PoUock  said — "The  Statute  is  directed  against  suits  brought 
for  recovering  on  any  contract  by  way  of  wagering.  This 
applies  to  actions  brought  by  one  party  to  wager  against 
the  other,  or  by  either  party  against  the  stakeholder.  The 
only  thing  to  be  said  on  the  other  side  is  that,  this  being  a 
pre-arranged  plan,  such  betting  as  was  in  contemplation  was 
illegal;  but  it  was  not  so  at  common  law,  nor  by  9  Anne,  c.  14, 
nor  5  &  6  WiU.  lY.,  c.  41,  because  those  Statutes  only  apply  to 
securities  between  the  parties  wagering,  and  the  Statute  8  &  9 
Vic.,  c.  109,  only  makes  such  contracts  null  and  void,  and  not 
illegal,  as  is  clearly  expressed  in  Fit(^  v.  Jones  (10)."  Baron 
Amphlett  said — ^"  There  was  nothing  illegal  in  the  contract  as 
stated  in  the  plea.  Sharp  v.  Taylor  (1 1)  goes  further  than  is  neces- 
sary for  the  decision  of  this  case,  for  there  the  Lord  Chancellor 
decided  on  t^e  ground  that  the  transaction  alleged  to  be  illegal 
was  completed  and  closed,  and  could  not  be  affected  by  what  the 
Court  wa5»  asked  to  do  between  the  parties."    During  the  present 

'  (10)  5  E.  &  B.  238.  (11)  2  FhiU.  801. 
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argument,  three  cases  were  cited  in  support  of  the  demurrer.    In       i884 
tjie  first,  Beyer  v.  AdaTns  (12),  Vice-Chancellor  Stuart  held  that     johnson 

the  winner  of  a  bet  lost  at  a  horse  race  could  not  enforce  his  ..     ^* 

Underwood. 

claim  for  the  amount  against  the  executors  of  the  person  to  whom 
the  loser  had  given  it,  to  be  paid  over  to  the  winner,  but  which 
such  person  did  not  pay  over.  That  decision  is  quite  consistent 
with  the  cases  above  cited,  because  the  suit  there  was  by  the 
winner,  to  obtain  the  money  won  by  him  on  his  wager.  The  sole 
claim  there  was  under  his  wager  contract,  and  the  Yice-Chancellor 
rightly  refused  to  allow  him  to  enforce  that  contract.  Bubh  v. 
Yelverton  (13)  obviously  has  no  application  to  the  present  case. 
Higginson  v.  Simpson  (14)  is  certainly  in  favour  of  the 
defendant's  contention;  but  it  is  directly  opposed  to  Beeaton  v. 
Beeston  and  Johnson  v.  Lansley,  the  principle  of  which  decisions 
the  Court  there  apparently  misapprehended.  These  two  cases  are 
clear  authorities  in  favour  of  the  plaintiffs  right  to  recover  his 
share  of  the  prize  and  the  bet,  not  under  the  wager  contract, 
which  was  closed  and  satisfied  by  the  payment  to  the  winner,  but 
under  the  separate  contract  with  the  winner,  which  in  no  way 
depends  upon  such  wager  contract  at  all.  We  are,  for  these 
reasons,  of  opinion  that  the  defendant's  demurrer  must  be  over- 
ruled, and  that  judgment  should  be  given  for  the  plaintiff.  Mr. 
Justice  Windeyer  has  been  too  much  engaged  in  another  court  to 
give  the  attention  to  this  case  which  he  desired,  and,  therefore, 
does  not  join  in  the  judgment  It  is  the  judgment  of  myself  and 
Mr.  Justice  Innes,  and  is  of  course  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff:  Iceton  &  Faithful. 
Attorneys  for  the  defendant :  Gannon  &  M'LaughXin. 

(12)  26  Q.J.«  Ch.  841.       (13)  L.B.  9  Eq.  471.       (14)  L.B.  2  C.P.  D.  76. 
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BetHng—Cash  beUing^By'Iav)  of  Jockey  Club-^AUowing  beUmg  on  raee-caun 

.,  _.    ^  _  37  Vie.,  s,  12;  39  Vic.  No.  28,  ««».  1  &  3. 

Martm,  C.J., 

and  A  By-kw  of  the  Jockey  Club  provided  that  no  penon  shall  oany  on  the 

Manning^  J.  busineBS  of  a  bookmaker  on  the  St.  Leger  Reserve  nntil  he  shall  be  licensed  by  the 
dab,  and  shall  have  complied  with  certain  conditions  therein  set  forth, 
and  imposed  a  penalty  for  the  breach  of  the  by-law.  In  the  first  case,  the 
information  charged  D.  with  having  carried  on  the  business  of  a  bookmaker  with- 
in the  St.  Leger  Reserve,  withoat  having  complied  with  the  conditions  of  the 
by-law.  The  magistrate  who  tried  the  case,  dismissed  the  charge  on  the  ground 
that  the  by-law  was  ultra  vires,  as  repugnant  to  the  Betting  Ad  (39  Vic.  No.  28), 
sees.  1,  3. 

Held,  that  the  magistrate  was  wrong,  because  the  CInb  had  a  right  to  impose 
conditions  as  to  the  admission  of  persons  to  the  race-course,  and  D.  had  no  right  to 
set  up  as  a  defence  that  the  by-law  was  vltra  vires, 

Li  the  second  case,  D.  laid  an  information  against  W.  the  chairman  of  the 
Jockey  Club,  for  knowingly  and  wilfully  permitting  a  certain  place,  to  wit,  a  por- 
tion of  land  vested  in  him  as  chairman  of  the  Club,  called  the  St.  Leger  Reserve,  to 
be  used  by  certain  persons,  to  wit,  C.  and  others,  for  the  purpose  of  money  being 
received  as  and  for  consideration  for  securing  the  paying  to  the  said  C.  and  others 
of  certain  moneys  on  certain  events  relating  to  horse-races.  The  evidence  showed 
that  C.  was  a  bookmaker,  and  that,  on  the  day  named  in  the  information,  he  made 
several  cash  bets  with  other  persons  in  the  St.  Leger  Reserve.  It  also  appeared 
that  the  by-law  above  mentioned  was  passed  by  the  Club,  and  signed  by  W.  as 
chairman;  that  C.  was  licensed  under  the  by-law;  but  he  (as  well  as  other  licensed 
bookmakers)  was  cautioned  not  to  carry  on  cash  or  ticket  betting.  The  magistrate 
convicted  W.,  and  fined  him  20^. 

Held,  that  the  magistrate  was  wrong.  The  kind  of  betting  prohibited  by  the 
Betting  Act  iB  that  in  which  money  or  some  valuable  thing  is  received  by  or  on 
behalf  of  some  other  person.  But  there  was  no  evidence  that  the  word  ' '  bookmaker '  * 
was  restricted  to  persons  carrying  on  betting  in  that  manner.  In  the  absence  of 
any  evidence  to  show  that  cash  or  ticket  betting  was  meant  to  be  authorized  by 
the  by-law,  and  in  the  absence  of  evidence  that  W.  personally  authorized  such 
betting,  and  having  regard  to  the  evidence  that  licensed  bookmakers  were  told 
not  to  carry  on  cash  betting,  the  conviction  was  wrong. 

Appeals  from  decisions  of  Mr.  Addison,  S.M. 

In  the  case  of  White  v.  Davis,  the  information  alleged  that 
George  A.  Davis,  on  1st  January,  1884,  at  Bandwiqk,  did  carry 
on  the  business  of  a  bookmaker  within  the  fourth  division,  as 
specified  by  By-law  1  of  the  Australian  Jockey  Club,  on  the  land 
demised  to  and  vested  in  the  chairman  of  the  said  Club  and  his 
successors  in  office^  that  is  to  say,  within  the  division  or  portion 
of  the  said  land,  called  the  St.  Leger  Reserve,  without  having 
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previously  been  approved  of  by  the  committee  of  the  said 
Club,  and  without  his  name  and  address  being  registered  at 
the  office  of  the  said  Club,  and  without,  during  the  time  he 
was  in  or  upon  such  division  of  the  said  land,  and  so  as  afore- 
said carrying  on  the  business  of  a  bookmaker,  wearing  a  badge 
on  the  lappeL  of  his  coat,  which  had  been  supplied  by  the  said 
committee. 

The  defendant  Davis  pleaded  not  guilty,  and,  after  hearing 
evidence,  the  magistrates  dismissed  the  information  on  the 
ground  that  the  by-law  was  ultra  vires,  and  was  repugnant  to 
the  Betting  Act  (1). 

The  by-law  referred  to  was  in  these  terms : — 

XIV.  No  person  shal),  after  the  31st  day  of  December,  one  thousand  eight 
hundred  and  eighty-two,  carry  on  the  business  of  a  bookmaker  within  the  first 
division,  as  specified  by  By-law  I.  of  the  said  Club,  of  the  land  demised  to  and 
vested  in  the  chairman  of  the  said  Club  and  his  successors  in  office,  until  he  shall 
have  complied  with  the  following  conditions  :  — 

1.  That  he  be  approved  of  by  the  committee  of  the  said  Club,  and  his  name 

and  address  be  registered  at  the  office  of  the  Australian  Jockey  Club. 

2.  That  he  pay  to  the  committee  of  the  said  Club,  in  advance,  an  annual  fee 

of  ten  pounds  (£10). 

3.  That  during  the  time  he  shall  be  in  or  upon  the  said  first  division  of  the 

said  lands  as  specified  aforesaid,  he  shall  wear  a  badge  {upon  the  lappel 

of  his  coat)  to  be  supplied  by  the  committee  of  the  said  Club,  which  badge 

shall  be  visible  to  the  public,  and  shall  have  engraved  thereon  his  name 

and  address. 

Any  person  offending  against  this  by-law  shall  be  removed  from  all  land,  or 

lands,  vested  in  the  chairman  of  the  said  Club,  and  forfeit  for  every  such  offence 

the  sum  of  £5,  to  be  recovered  in  the  manner  prescribed  by  the  nineteenth  section 

of  the  said  Awiralian  Jockey  Club  Act  of  1873. 


1884 


WnrrB 

V. 

Davis. 
Davis 

V, 

White. 


(1)  39  Vic.  No.  28,  sec.  1,  enacts  :— 
"No  house,  office,  room,  or  other  place 
shaU  be  opened,  kept,  or  used  at  any 
time  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on 
behalf  of  the  owner,  occupier,  or  keeper, 
or  any  other  person  whosoever,  as  or  for 
the  oonsideration  for  any  assurance, 
undertaking,  promise  or  agreement, 
express  or  implied,  to  pay  or  give  there- 
after any  money,  or  valuable  thing  on 
any  event  or  contingency  of,  or  relating 
to  any  horse  race,  or  other  race,  fight, 
game,  sport  or  exercise,  or  as  or  for  the 
consideration  for  securing  the  paying  or 
giving  by  some  other  person  of  any 
money  or  valuable  thing  on  any  »u6h 


event  or  contingency  as  aforesaid ;  and 
every  house,  office,  room,  or  other  place 
opened,  kept,  or  used  for  the  purpose 
aforesaid,  or  any  of  them,  is  hereby 
declared  to  be  a  common  nuisance." — 
1  01.  Btat.  97. 

Sec.  3. — **  Any  person  who  shall  open, 
keep,  or  use  any  house,  office,  room,  or 
other  place,  for  the  purposes  aforesaid, 
or  any  of  them,  or  who  shall  knowingly 
and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other 
person  for  the  purposes  aforesaid,  or 
any  of  them  .  .  .  shall  on  summary 
conviction  thereof  before  any  two 
justices  of  the  peace  be  liable  to  forfeit 
and  pay,  &c."— 1  01  8UU.  98. 
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1884 


WniTR 

V, 

Davis. 
Davis 

V. 

Whitr. 


In  the  case  of  Davis  v.  White  the  information  stated  that ''  on 
the  first  day  of  January,  1884,  James  White,  chairman  of  the 
committee  of  the  Australian  Jockey  Club,  did  knowingly  and 
wilfully  permit  a  certain  place,  to  wit,  a  portion  of  land  at 
Randwick,  forming  part  of  thb  land  demised  to  and  vested  in  the 
chairman  of  the  Australian  Jockey  Club,  and  which  said  land  is 
within  the  fourth  division  specified  by  By-law  1  of  the  by- 
laws of  the  said  Club,  and  called  the  St.  Leger  Reserve,  to  be  used 
by  certain  persons — to  wit,  Thomas  Clare  and  others — for  the 
purpose  of  money  being  received  by  the  said  Thomas  Clare  and 
others,  as  or  for  the  consideration  for  securing  the  paying  to  the 
said  Clare  and  others  of  certain  moneys  on  certain  events  relating 
to  horse  races  there  to  be  run  on  that  day." 

The  defendant  White  pleading  not  guilty,  he  was  convicted 
and  adjudged  to  pay  a  penalty  of  20Z.,  with  costs. 

From  the  evidence  it  appeared  that  the  by-law  was  passed  by 
the  Club  under  the  powers  granted  by  their  private  Act  (2),  and 
was  signed  by  Mr.  White  as  chairman.  Mr.  Clibborn,  the  secretary, 
issued  the  licenses,  and  at  the  time  of  issuing  such  licenses  to 
bookmakers,  warned  them  not  to  make  bets  in  cash,  or  give 
tickets  by  way  of  receipt  for  cash  deposited  in  their  hands  by 
persons  making  wagers  with  them.  A  license  was  issued  to 
Clare,  and  he  was  then  warned  not  to  practice  cash  or  ticket 
betting.  However,  on  the  day  laid  in  the  information,  he  made 
several  bets  with  persons  who  deposited  the  amounts  of  their 
wagers  in  his  hands.  Davis,  the  prosecutor  in  the  action  Davis 
V.  White,  had  applied  for  and  had  been  refused  a  license  as 
bookmaker. 


(2)  37  Vic,  a.  12,  enacts  :— "  The 
committee,  or  an  absolute  majority  in 
number  of  snoh  committee  present  at 
any  meeting,  may,  from  time  to  time, 
subject  to  the  special  provisions  of  this 
Act,  make  such  by-laws  as  they  may 
think  fit  for  regulating  all  matters  con- 
cerning, or  connected  with  any  lands 
authorised  by  this  Act  to  be  leased 
to  the  said  chairman  on  behalf  of  the 
dub,  or  any  lands  which  may  hereafter 
be  vested  in  the  chairman  of  the  said 
committee,  and  the  admission  thereto 


and  expulsion  therefrom  of  members  of 
the  club  or  any  persons  respectively, 
and  the  rates  or  charges  to  be  paid  for 
such  admission,  and  for  the  general 
management  of  the  said  raoecourse,  and 
may  from  time  to  time  by  any  other 
by-laws  alter  or  repeal  any  such  by- 
laws. Provided  that  no  such  by-laws 
be  repugnant  to  the  laws  for  the  time 
being  in  force  in  New  South  Wales. 
And  every  by-law  shall  be  reduced  into 
writing  and  shall  be  signed  by  the  chair- 
man." 
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Barley,  Q.C.  (Rogers  with  him),  for  White— The  by-law  is 
within  the  powers  given  to  the  Club  by  sec.  12  of  their  Act  (3) 
to  pass  by-laws  for  the  "  management  of  the  racecourse,"  provided 
that  they  are  not  repugnant  to  the  common  or  statute  law.  By 
sec.  8  of  14  Vic.  No.  9  (4),  which  is  the  same  as  8  &  9  Vic,  c.  109,  all 
contracts  by  way  of  gaming  and  wagering  are  declared  to  be  null 
and  void,  and  money  deposited  in  pursuance  of  any  wager  cannot 
be  recovered.  This  Statute  does  not  make  betting  illegal,  but  leaves 
the  payment  of  such  bets  to  the  honour  of  the  parties  making 
them.  This  was  the  law  when  Ten^'a  Betting  Act  (5)  was  passed. 
Betting  is  not  illegal:  Read  v.  Anderson  (6).  The  kind  of 
betting  prohibited  by  the  Statute  is  that  in  which  money  is 
deposited :  Haigh  v.  Town  Council  of  Sheffield  (7),  where  the 
terms  of  the  English  Act  are  substantially  the  same  as  those  of 
our  Statute  (4).  The  preamble  to  Tent's  Act  (5)  recites  that  it  is 
expedient  to  "  suppress  betting-houses,  and  to  make  other  pro- 
visions for  mitigating,  as  far  as  possible,  the  mischief  resulting 
from  the  facility  and  publicity  now  afforded  to  betting  and 
similar  forms  of  gambling,"  but  it  does  not  make  betting  or 
gambling  illegal ;  and  the  words,  "  for  the  purposes  aforesaid," 
in  sec.  4,  appear,  by  reference  to  sec.  1,  to  be  limited  to  the 
"purpose  of  any  money  or  valuable  thing  being  received  by  or  on 
behalf  of  the  owner,  occupier,  or  keeper,  &c." 

It  cannot  be  said  that  Mr.  White  has  permitted  this  kind  of 
cash  betting  to  be  carried  on  at  the  racecourse,  because  it  appeara 
from  the  evidence  that  he  and  his  officers  did  all  that  they  could 
to  put  a  stop  to  cash  and  ticket  betting.  The  kind  of  betting 
permitted  by  the  Club  is  that  in  which  no  money  passes,  but  it  is 
left  to  the  honour  of  the  parties  to  pay  their  bets  on  settling  night. 
The  distinction  between  these  two  kinds  of  betting  appears  in  the 
English  cases  down  to  1882 :  Oallaway  v.  Maries  (8).  The  by-law 
was  passed  for  the  purpose  of  preventing  the  illegal  style  of  betting 
being  carried  on,  and  the  holders  of  licenses  from  the  Club  were  cau- 
tioned not  to  carry  on  ticket  betting.  The  word  " bookmaker"  does 
not  necessarily  mean  a  person  who  takes  money  on  making  bets. 


1884 


Wnms 
Davis. 
Davis 
Wans. 


(3)  See  note  (2)  on  previoas  page. 

(4)  1  01  Stat.  1029. 

(5)  See  note  (1)  on  page  07. 


(6)  10  Q.B.D.  104. 

(7)  L.R.  10  Q.B.  102. 

(8)  8  Q.B.D.  276;  61  L.J.,  M.C.  63. 
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C,  B.  Stephen,  for  Davis — The  word  "  bookmaker"  ought  not  to 
be  restricted  so  as  to  mean  only  a  person  who  makes  bets  to 
be  paid  in  futuro ;  whether  money  passes  or  not,  the  bet  is 
booked.  The  object  of  the  by-law  was  not  to  suppress  betting, 
but  to  obtain  control  over  the  bookmakers,  and  to  extract  a  fee 
of  lOi.  out  of  them.  Betting  is  not  punishable  by  Terrjfs 
Act  (9),  but  the  keeping  of  a  betting-place  is,  and  that  is  the 
charge  we  made  against  Mr.  White.  In  Haigh  v.  Tovm  Council 
of  Sheffield  (10),  the  appellant  was  the  owner  of  some  land,  which 
was  used  for  foot-racing  and  other  games  and  sports,  and  he  was 
charged,  as  here,  with  having  knowingly  and  wilfully  permitted 
that  place  to  be  used  by  certain  persons  for  the  purpose  of 
betting;  no  license  to  bet  was  given,  and  yet,  the  appellant 
having  been  convicted,  it  was  held  that  such  conviction  was 
right  That  was  a  stronger  case  than  this,  and  shows  that, 
although  the  betting-men  are  not  prosecuted,  an  information  will 
lie  against  the  proprietor  of  the  ground.  In  the  present  case, 
Mr.  White,  the  chairman  of  the  Jockey  Club,  not  only  signed  this 
by-law  and  was  on  the  course  when  this  betting  took  place,  but 
he  is  the  legal  owner  of  the  land  on  which  the  betting  was 
carried  on,  just  as  the  defendant  in  Haigh  v.  Council  of 
Sheffield  (10). 


[Sir  J.  Mabtin,  O.J.  The  English  Act  is  the  same  as  ours, 
with  the  exception  that  the  words,  ''betting  with  persons 
resorting  thereto/'  are  left  out  of  our  Act.] 

Where  the  occupier  of  land  allows  betting  to  take  place  on  it, 
he  is  liable  to  the  penalties  of  the  Act:  Eastwood  v.  Miller  (11); 
in  that  case  it  was  objected  that  the  primary  object  of  keeping 
the  place  was  not  for  the  purpose  of  betting,  but  for  the  purpose 
of  pigeon-shooting,  and  that  objection  was  not  allowed  to 
prevail.  Here,  however,  licenses  were  issued  by  the  chairman  of 
the  Club,  and  such  conduct  inevitably  leads  to  ready-money 
betting.  The  issuing  of  such  licenses  showed  that  Mr.  White 
knowingly  and  wilfully  permitted  betting  on  the  lucecourse. 


(0)    Sm  note  (1)  on  page  97.  (10)  UR.  10  Q.B.  102. 

(11)  L.R.  9  (IK  440. 
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Barley  in  reply — ^A  bookmaker,  in  the  pursuit' of -Tiis  business,        1884 
may  act  legally  or  illegally,  and  the  Court  will  not  cbpStrue  this      wmn 
by-law.  which  was  framed  under  an  Act  of  Paril^e^t.  as      ^2;^^ 
authoiising  the  doing  of  what  is  contrary  to  the  law;  and  suQh 
was  not  the  intention  of  the  Club,  as  appears  from  the  evidence..         v. 
The  defendant,  because  he  is  chairman  of  the  committee,  is  not'W*'.      ™"' 
be  held  liable  for  all  betting  which  takes  place  on  the  raccn-V-' 
course;  it  would  be  as  reasonable  to  hold  him  liable  for  pocket-   •;>'  ^ 
picking.    In  Eastwood  v.  Miller  (12)  the  defendant  was  the  owner 
of  the  property  where  the  betting  was  carried  on,  and  made  a  .-'    ' 

charge  for  admission  to  the  grounds,  and  he  was  standing  by 
when  the  bets  were  made.  In  Haigh  v.  The  Town  Council  of 
Shejffidd  (13),  the  owner  of  the  land  was  particepe  criminie.  Here, 
on  the  other  hand,  Mr.  White  could  only  be  made  liable  as  being 
the  chairman  who  signed  the  by-laws,  by  which  only  that  kind 
of  betting  is  allowed  which  is  authorised  by  the  law.  In  order  to 
uphold  the  decision  of  the  magistrate,  the  Court  would  have  to  hold 
that  the  business  of  a  bookmaker  was  necessarily  illegal.  These 
by-laws  have  been  approved  by  the  Qovernor-in-Council,  and 
priTnd  fade  they  do  not  authorise  the  doing  of  an  illegal  act. 
We  refer  to  Wood  v.  Ledbitter  (14)  and  Cox  v.  Andrews  (15). 

Sib  J.  Martin,  C.J.  In  the  second  of  these  cases,  which  is  the  ^^^^*^y  C.J. 
more  important  one,  Mr.  White,  as  chairman  of  the  Australian 
Jockey  Club,  was  proceeded  against  under  the  3rd  section  of  the 
39  Vic.  No.  28  (16),  for  "having  knowingly  and  wilfully  per- 
mitted a  certain  place — to  wit,  a  portion  of  land  at  Randwick, 
forming  part  of  the  land  demised  to  and  vested  in  the  chairman 
of  the  Australian  Jockey  Club,  and  which  said  land  is  within  the 
fourth  division  specified  by  By-law  1  of  the  by-laws  of  the  said 
A.  J.  Club,  and  called  the  St.  Leger  Reserve,  to  be  used  by 
certain  persons,  to  wit,  Thos.  Clare  and  others,  for  the  purpose  of 
money  being  received  by  the  said  Thomas  Clare  and  others,  as  or 
for  the  consideration  for  securing  the  payment  by  the  said  Thos. 
Clare  and  others  of  certain  moneys  on  certain  events  relating  to 
horse- racing  there  to  be  run  on  that  day."  The  information  follows 

(12)  L.R.  9  Q.B.  440.  (14)  13  M.  &  W.  838;  14  L.J.,  Ex.  161. 

(13)  L.R.  10  Q.B.  102.  (15)  12  Q.B.D.  126. 

(16)  See  note  (1)  on  page  97. 
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1884  ihe  words^.of'the  enactment,  and  it  was  sought  to  be  supported 
by  the  prod^lction  of  a  by-law  made  by  the  Club  under  the  Act 
authocisTng  it  to  make  by-laws  for  several  purposes,  amongst 
others/ f(5r  regulating  admission  to  the  racecourse,  turning  people 
off,  t*^  receipt  of  moneys,  for  permitting  people  to  go  there,  and 

\{6c'the  general  management  of  the  course. 

•  •  •  •  * 

'•  r**  Evidence  was  given  that  the  by-law  was  made  in  these  terms: 
.  .  '.y  •  — "No  person  shall,  after  the  31st  December,  1882,  carry  on  the 
business  of  a  bookmaker  within  the  fourth  division  as  specified  by 
By-law  1  of  the  said  Club  of  the  land  demised  to  and  vested  in 
the  chainnan  of  the  said  Club  and  his  successors  in  office,  until  he 
shall  have  complied  with  the  following  conditions:"  Then  a 
number  of  conditions  are  set  forth,  and  among  them  the  condi- 
tion that  a  person  wishing  to  carry  on  business  as  a  bookmaker 
must  have  his  name  registered  and  pay  a  fee  of  10{.,  and  also 
wear  a  badge  on  the  lappel  of  his  coat,  and  for  non-compliance 
with  these  conditions  he  is  liable  to  a  penalty  of  51.  It  was 
contended  that,  inasmuch  as  the  Club,  of  which  Mr.  White  is 
the  chairman,  made  this  by-law,  he  has  permitted  and  sanctioned 
this  business  of  bookmaking  to  be  carried  on  in  the  way  of 
receiving  money  to  abide  the  result  of  races  to  be  run  there. 

Now,  there  can  be  no  doubt  that  this  third  section  makes 
it  penal  for  any  person  to  permit  a  place,  over  which  he  has 
control,  to  be  used  for  carrying  on  betting  of  that  kind.  It  is  not 
penal  for  the  owner  of  a  house,  yard,  paddock,  or  racecourse  to  be 
used  for  the  purpose  of  betting  simply;  that  may  be  the  law  in 
England,  because  the  Act  there  relating  to  betting  is  not  quite 
the  same  as  that  in  force  in  this  colony.  There  must  be  some- 
thing more  than  mere  betting  carried  on;  it  must  be  the  kind  of 
betting  mentioned  in  the  information;  it  must  be  betting  where 
money,  or  some  valuable  thing,  is  received  by  or  on  behalf  of 
some  other  person.  That  is  the  kind  of  betting  which  the 
Legislature  has  made  it  penal  for  anyone  to  allow  on  his  land. 

Most  probably,  bookmakers  do  conduct  their  business  in  that 
mode — that  is  to  say,  the  bookmaker  calls  out,  to  all  and  sundry, 
that  he  is  ready  to  bet  certain  odds,  and  he  may  never  have  seen 
any  of  the  hundreds  or  thousands  who  are  congregated  about 
him  before,  nor  know  where  to  find  them.    It  may  be  that  it 
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would  not  be  worth  his  while  to  run  after  these  people  to  collect 
what  might  be  due  to  him,  whereas  he  is  a  person  easily  to  be 
found,  and  if  he  does  not  pay  when  he  loses,  steps  can  be  taken 
to  prevent  him  from  acting  in  a  like  manner  again.  There  is, 
therefore,  that  guarantee,  so  far  as  the  public  are  concerned;  but 
the  bookmaker  may  consider  it  necessary,  for  his  security,  that 
the  money  should  be  deposited  with  him,  to  abide  the  event. 
Probably  that  is  the  ordinary  course  of  practice  with  these  book- 
makers. But  the  question  is — are  we  to  hold  that  meaning  as 
necessarily  implied  by  the  word  "bookmaker?"  There  is 
evidence  here,  on  which  the  informer  in  this  case  relies  against 
Mr.  White,  that  the  ordinary  course  is  to  receive  money  and  give 
tickets;  but  the  question  here  is  not  whether  Mr.  White  could  not 
be  convicted  under  this  penal  section,  but  whether  this  word 
''bookmaker"  necessarily  means  a  person  who  takes  money  in 
that  way,  and  gives  tickets;  because,  if  that  is  so,  he  would,  by 
reason  of  this  by-law,  which  authorises  licenses  to  be  issued  at 
a  fee  of  lOZ.,  for  the  right  of  carrying  on  business  on  that  part  of 
the  racecourse,  be  knowingly  and  wilfully  permitting  that  class 
of  betting.  We  ceiiainly  cannot  take  judicial  notice  of  what 
a  bookmaker  is,  and  I  see  no  evidence  that  the  universal  meaning 
of  the  teim  is  a  man  who  carries  on  that  kind  of  betting. 

Is  there  any  evidence  here  thatMr.  White,apart  from  this  by-law, 
did  these  things  complained  of  ?  On  the  contrary,  I  see  evidence 
the  other  way — that  these  licenses  are  signed  by  the  secretary, 
as  sanctioned  by  the  chairman.  Mr.  Clibbom,  the  secretary,  swore 
that  he  had  warned  each  person  who  got  a  license  that  ticket 
betting  was  not  authorised ;  Mr.  White  said,  also,  that  they  had 
done  their  best  to  prevent  it.  In  the  face  of  that  evidence  I  do 
not  see  how  we  can  say  that  Mr.  White  knowingly  and  wilfully 
permitted  the  kind  of  betting  complained  of. 

Apart  from  this  license,  there  is  no  evidence  that  these  gentle- 
men took  any  part  in  the  matter,  one  way  or  the  other.  It  is 
quite  possible  that  they  may  have  known  something  privately  about 
it,  but  that  is  not  sought  to  be  proved  against  them.  Mr.  White 
can  only  be  made  liable  for  his  own  acts.  This  is  not  like  a  civil 
action  whereby  the  body  he  represents — ^which  I  think  is  incor- 
porated—can be  made  liable  to  pay  moneys.    In  such  a  case  the 
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penalty  would  not  come  out  of  his  private  pocket.  Here,  however, 
is  an  individual  charged  in  such  a  way  that  he  is  not  only  liable  to 
pay  money,  but  to  be  imprisoned — to  suffer  not  only  in  pocket, 
but  in  body.  However  much  we  may  surmise  what  the  ordinary 
course  of  betting  is,  still,  the  necessary  meaning  of  the  business  of 
a  bookmaker  is  not  one  who  bets  illegally.  Here  is  the  sworn 
testimony  of  these  two  persons,  that  these  people  were  warned 
not  to  carry  on  ticket  betting,  and  it  seems  to  me  that  the  con- 
viction was  made  without  evidence,  and  is,  therefore,  altogether 
wrong. 

The  other  case,  White  v.  Davis,  was  a  prosecution  to  recover 
the  penalty  under  the  4th  section  of  this  by-law.  No.  15.  The 
magistrate  dismissed  that  information,  because,  in  his  opinion, 
the  by-law  was  idtra  vires,  and  in  contravention  of  this  enact- 
ment, 39  Vic.  No.  28;  but  we  must  bear  in  mind  what  the  ques- 
tion was  which  was  before  the  magistrate.  The  point  was  not 
in  issue  whether  the  betting  carried  on  by  these  bookmakers  was 
legal  or  illegal.  The  defendant  had  no  right  to  turn  round  and 
say — "  You  have  no  right  to  convict  me  because  the  by-law  by 
which  you  impose  the  penalty  was  ultra  vires*'  The  Club  have 
power  to  impose  a  fee  for  persons  going  on  to  the  racecourse,  to 
require  them  to  wear  a  badge,  to  turn  them  off,  and  to  regulate 
the  admission  to  the  course.  In  pursuance  of  those  powers  they 
have  laid  down  certain  rules,  that  persons  who  go  there  are  to  do 
certain  things,  and  if  they  do  not  do  so  and  comply  with  the 
conditions,  they  are  liable  to  be  fined.  It  appears  to  me  that  the 
defendant,  in  this  pix)secution,  had  no  power  to  set  up  this  defence; 
it  was  not  open  to  the  defendant  in  a  prosecution  of  that  kind  to 
raise  a  question  about  the  by-law  being  ultra  vires.  I  think  the 
magistrate  was  wrong  again  in  this  decision. 


Manning,  J.  SiR  W.  MANNING,  J.  I  have  come,  after  much  hesitation,  to 
the  same  conclusion  as  His  Honour  the  Chief  Justice.  I  say 
with  much  hesitation,  because  I  cannot  see  that  the  magistrates 
are  at  all  to  blame  for  the  view  they  took.  They  were  probably 
influenced,  in  some  degree,  by  the  principle  which  is  involved  in 
the  preamble  of  this  Act — that  the  Statute  ought  to  be  used  to 
mitigate,  as  far  as  possible,  the  mischief  which  arises  from 
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facilitating  ihe  prosecution  of  this  and  similar  forms  of  gambling.        issi 
I  confess  that,  throughout  the  argument,  I  was  very  much*   ^whttk 
influenced  by  that  feeling,  because  I  hold  the  mischief  to  the 
public,  which  is  brought  about  by  this  system  of  bookmaking,  to 
be  almost  intolerable,  and  one  of  the  greatest  curses  of  the  present         «. 
day.    However,  in  all  cases  of  criminal  proceedings,  we  have  to     ^^^^* 
act  upon  strict  law,  whatever  our  views  may  be  of  the  wicked- 
ness of  the  facts  disclosed. 

I  have  come  to  the  conclusion  that  the  magistrates  were  wrong 
in  the  first  case.  White  v.  Davia,  because  the  defendant  was  not 
in  a  position  to  take  the  point  that  the  by-law,  under  which  he 
was  charged,  is  illegal,  seeing  that  he  is  an  outsider.  If  he  held 
a  license  imder  this  by-law,  a  question  might  arise  as  to  the 
validity  of  it,  and  then  we  might  go  into  the  whole  question. 
He  attempted  to  make  out  that  the  license  was  refused  on  totally 
different  grounds  to  those  stated  by  the  Club,  but  he  admits  that 
it  was  refused  him,  whilst  be  says  it  is  not  what  it  ought  be; 
and  although  the  Club  was  authorised  to  make  by-laws,  still  in 
this  one,  it  proposed  to  do  more  than  it  could  da  I  do  not  think 
that  that  is  a  proper  defence,  and  I  cannot  see  that  the  by-law  is 
ultra  vires;  therefore  the  magistrates  have  come  to  a  wrong 
oonclusioiL 

I  feel  more  difficulty  as  to  the  other  ease,  not  because  of  the 
question  whether  the  license  was  refused  to  Davis  on  one  ground 
or  another,  but  whether  the  by-law  intended  to  make  this 
Beserve  a  place  for  illegal  betting.  I  am  mudi  impressed  with 
the  argument  that,  if  Mr.  White  is  not  liable,  nobody  is.  I  have 
come  to  the  conclusion  that  he  is  not — ^most  reluctantly,  because 
I  see  there  is  a  great  deal  to  bring  the  offence  home  to  him, 
although  there  is  not  enough,  and  certainly  not  sa  much  as  there 
was  in  the  case  of  Haigh  v.  The  Town  Cov/ncU  of  Sheffield. 
Although  I  do  not  think  the  evidence  has  gone  far  enough  to 
bring  the  charge  home  against  Mr.  White,  still  he  must  hence- 
forward be  taken  to  know  that  the  cash  and  ticket  system  are 
ordinary  incidents  of  bookmaking;  and,  in  the  event  of  any 
further  action  being  taken  against  him,  it  will  be  no  longer  open 
to  him  to  say  that  he  did  not  know  it  was  illegal,  because  this 
evidence  will  be  evidence  against  him  on  a  future  occasion. 

N.S.W.E,,  Vol.  v..  Law.  H 
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The  grounds  upon  which  I  base  my  view  are  these: — He  is  the 
~*  owner  of  the  land  to  all  intents  and  purposes,  and,  as  chairman 
of  this  body,  he  is  supposed  to  be  generally  cognisant  of  what  is 
going  on,  and  he  probably  is.  He  is  a  party  to  this  by-law — at 
all  events  he  signed  it.  I  do  not  think  his  verbal  instructions  to 
Clibbom  not  to  permit  the  illegal  kind  of  betting  really  has  much 
effect  upon  the  case,  still  I  think  that,  looking  at  the  matter 
altogether,  especially  the  fact  that  this  is  a  criminal  prosecution, 
and  his  own  evidence  that  he  did  not  know  anything  about  the 
cash  and  ticket  betting,  he  cannot  be  held  to  be  responsible.  My 
opinion  is  that  the  by-law  is  totally  inoperative  for  carrying  out 
its  alleged  purposes,  and  the  Club  ought  therefore  to  make 
one  which  would  expressly  exclude  cash  and  ticket  bookmaking, 
and  which  woxQd  not  be  open  to  any  doubt.  As  it  stands  now,  I 
am  of  opinion  that  it  does  include  illegal  betting. 

This  term,  "  bookmaker,"  is  one  unknown  to  the  law ;  but  it 
is  a  term  known  to  English  people,  and  must  be  interpreted  by 
the  evidence ;  and  I  take  it  that  if  the  question  went  to  a  jury, 
as  to  whether  the  business  of  a  bookmaker  included  cash  and 
ticket  betting,  they  would  not  hesitate  to  say  that  it  did.  Not 
only  have  we  one  witness  here  who  says  that  it  is  the  ordinary 
course — although  he  does  not  say  whether  it  is  so  among  both 
small  and  big  men — but  even  Mr.  Clibbom,  the  secretary,  says 
that  he  knows  it  is  done,  but  he  adds  that  the  most  respectable 
bookmakers  do  not  generally  make  use  of  it.  That  implies  that 
men  who  are  not  <' respectable,"  within  the  meaning  of  his 
distinction,  do  pursue  the  course;  and  indeed  they  cannot  carry 
on  this  unhappy  business  without  it  The  calling  out  of  the  odds 
is  simply  to  catch  anyone  standing  by  who  may  be  affected  by 
the  spirit  of  gambling  for  the  moment;  whereas,  if  this  style  of 
betting  were  suppressed,  it  could  only  be  carried  on  between 
persons  whose  names,  positions,  and  finances  are  known.  Those 
conditions  are  not  possible  in  dealings  with  the  great  bulk  of 
the  betting  people;  therefore,  the  bookmaker  would  have  no 
security  for  his  bets,  unless  he  had  the  money  down,  or  in  the 
hands  of  some  person  as  stakeholder;  whereas  the  ordinary 
better  may  perfectly  well  trust  the  bookmaker.  Hence  the  cash 
and  ticket  system.    If  a  man  has  a  ticket  from  a  bookmaker,  and 
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he  wins,  he  can  find  the  bookmaker  and  get  his  stakes,  under 
penalty  of  the  latter  being  posted  and  excluded  from  the  ring, 
though  in  ordinary  cases  of  loss  the  bookmaker  who  has  received 
the  money  staked  hears  nothing  more  about  it.  The  necessity 
of  the  ticket  system  is  obvious  for  general  betting,  and  I 
think  the  Club  have  been  wrong  in  not  framing  a  by-law 
expressly  limiting  the  licenses  to  that  kind  of  betting  which  is 
legal. 

Ordered  that  the  determination  in 
Davis  V.  White  be  reversed,  and 
that  the  case  of  White  v,  Davis  be 
remitted  bade  to  the  magistrates. 
No  costs. 


1884 


White 

V. 

Davis. 

Davis 

r. 
Whitb. 


Attorneys  for  White :   Want,  Johnson,  &  Co, 
Attorney  for  Davis :  Walla/^e, 
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PARK  JLBTD  Anotheb  V,  O'DONNELL  and  Another.  19g3  1334 

Power  qf  exeetUora  to  sell  or  mortgage  real  estate  for  the  payment  of  debts  of  j^^^  ^   ISsF 

teaXatw,  ^pr!  28, 1884 

J.  K.,  by  hiB  willy  deWsed  his  real  and  penonal  estate  to  his  wife,  C.  E.,  to  j£artin  C  J 
divide  his  land  and  stock  as  indicated  by  the  following  words,  i.e. :   "eqaally  and 

amongst  my  children,  as  she  may  think  fit ;  she  is  to  act  for  my  children  as  she    Windetfer,J. 
may  think  fit.    My  wife  is  to  have  her  living  out  of  any  part  of  my  property,  as 
■he  may  think  fit." 

C.  K.y  by  her  will,  bequeathed  her  personal  'estate  to  a  trustee,  P.  J.  K.,  upon 
trust  to  sell  the  same  and  apply  the  proceeds  in  payment  of  her  debts,  and  in  case 
her  personal  estate  should  be  insufficient  for  that  purpose,  she  charged  the  pay- 
ment thereof  on  the  hereditaments  thereinafter  devised.  She  then,  after  reciting 
the  directions  in  her  husband's  will,  proceeded  to  divide  the  real  estate  devised 
by  him  amongst  his  thirteen  children. 

P.  J.  K.,  the  trustee  of  this  will,  with  the  concurrence  of  three  of  the  devisees, 
executed  a  mortgage  to  mortgagees  under  whom  the  defendants  claimed,  to  secure 
the  payment  of  1200^.  and  interest.  This  mortgage  deed,  after  setting  out  the 
wills  of  J.  K.  and  of  C.  E.,  recited  that  the  just  debts,  funeral  and  testamentary 
expenses  of  the  said  J.  K.  and  C.  E.  amounted  to  the  sum  of  1200/.,  and  that  the 
mortgagees  had  agreed  to  advance  that  sum  for  the  purpose  of  paying  off  these 
debts  and  expenses.  The  remaining  ten  children  were  not  parties  to  this 
mortgage  deed. 

The  plaintiffs  claimed  as  administrators  of  the  estate  and  effects  of  one  of  these 
ten  children,  by  virtue  of  the  ''Beat  Estate  of  Intestates  DistribiUion  Act  of  1862." 

Held,  that  J.  K.  by  hii  will  authorised  C.  K.  to  apply  his  real  and  personal 
estate  to  her  own  use  for  life ;  but  her  power  over  his  land  and  stock  was  limited 
to  the  making  of  an  equal  division  amongst  his  children.  And  that,  as  J.  E. 
made  no  mention  in  his  will  of  any  debts  due  by  him,  his  executors  could  have  no 
power  to  sell  or  mortgage  his  real  estate  for  the  payment  of  any  such  debts. 
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1^^  And  M  C.  K.  could  not  henelf  have  to  sold  or  mortgaged,  neither  oonld  her 
executors  or  tmsteet. 


Park 

mm 

cyDouMKLL.  Ejectment.  The  action  was  tried  on  22Dd  March,  1883, 
before  His  Honour  Mr.  Justice  Innes  and  a  jury  of  four,  when  a 
verdict  was  returned  for  the  plaintiffs,  leave  being  reserved  to 
the  defendants  to  move  to  enter  the  verdict  for  them  on  the 
ground  that,  by  the  indenture  of  mortgage  of  20th  June,  1861, 
from  Patrick  J.  Eeighran  and  others  to  Elizabeth  Throsby,Greorge 
Hebden  and  Henry  S.  Lewes,  which  formed  part  of  the  defendants' 
chain  of  title,  the  said  mortgagees  acquired  a  good  legal  title  to 
the  land  the  subject  of  this  action. 

The  facts  proved  and  admitted  in  the  Court  below  are  fully  set 
out  in  the  judgment  of  His  Honour  the  Chief  Justice. 

A  Rule  nisi  having  been  obtained,  pursuant  to  leave  reserved, 

Oiimi,  Q.C.,  and  Donovan^  for  the  defendants,  on  6ili 
August,  1883,  moved  to  make  the  Rule  absolute.  Real 
property  is  chargeable  in  the  hands  of  the  devisee,  or  heir, 
with  the  simple  contract  debts  of  the  testator  or  intestate: 
64  Geo.  III.,  c.  15,  s.  4  (1);  BvZlen  v.  a'Beckat  (2).  Every 
devise  is  void  against  the  testator's  unpaid  creditors,  and 
the  land  becomes  vested  in  the  heir  for  their  benefit: 
Maclean  v.  DighJt  (3),  at  p.  102,  in  which  case  the  i^eriff  sold 
under  a  writ  otJLfa,,  all  the  right,  title,  and  interest  of  the  heir- 
at-law  and  devisee,  and  it  was  held  that  the  sheriff  could  make  a 
title.  Stephen,  C.J.,  seems  to  have  thought  that  by  the  combined 
force  of  the  Statutes  3  &  4  W.  &  M,,  c.  14,  1  Wm.  IV.,  c.  47, 

(I)  54  Geo.  III.,  c  15,  b.  4,  enacts :  specialty;  and  shaU  be  eubject  to  like 
''From  and  after  the  25th  day  of  remedies,  proceedings,  and  process,  in 
June,  1S14,  the  houses,  lands  and  other  any  court  of  law  or  eqnity  in  the  said 
hereditaments  and  real  estates,  sitoate,  colony  of  New  Sonth  Wales,  or  its  de- 
or  being  within  the  colony  of  New  South  pendencies,  for  seizing,  extending,  sell- 
Wales,  or  its  dependencies,  belonging  to  ing,  or  disposing  of  any  such  hooses, 
any  person  indebted,  shall  be  liable  to  lands,  and  other  hereditaments  and  real 
or  chargeable  with  all  just  debts,  duties  estates,  towards  the  satisfaction  of  such 
and  demands,  of  what  nature  or  kind  debts,  duties,  and  demands,  and  in  like 
soever,  owing  by  any  such  person  to  His  manner,  as  personal  estates  in  the  said 
Majesty  or  any  of  his  subjects— and  colony  are  seized,  extended,  sold,  or 
shaU  and  may  be  assets  for  the  satis-  disposed  of,  for  the  satisfaction  of 
faction  thereof— «a  Hke  manner  as  real  debts." 

eMaUs  arebytkektw  qf  England  lialU  to  (2)  1  Moore  P.C.C.  (N.S.)  223. 

saUtfaction  <^ debts  due  6y  bond  or  other  (3)  5  S.C.R.  95. 
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and  54  Geo.  III.,  c.  16,  the  devise  would  be  void  as  against  18S4 
the  creditors,  and  that  the  land  went  to  the  heir-at-law;  park 
and  in  the  judgments  in  BuUen  v.  a^Beckett  (4),  the  Privy 
Council  seem  to  have  considered  that  the  land  would,  in 
the  hands  of  the  devisee,  as  well  as  in  those  of  the  heir, 
be  subject  to  the  testator's  debts.  In  Rose  v.  Woodland  (5), 
the  executor  sold  some  of  the  testator's  land  for  the  purpose  of 
paying  his  debts ;  the  land  passed  through  many  hands,  but  no 
conveyance  was  ever  executed,  and  the  will  was  never  proved. 
The  heir-at-law  having  brought  ejectment  against  the  last  of 
these  purchasers,  the  defendant  in  ejectment  filed  a  bill  against 
the  heir,  praying  for  an  injunction;  and  the  Court  held  that  the 
sale  by  the  executor,  although  acting  de  son  tort,  waa  a  good  one. 
If,  under  the  StatiUe  of  Fraudident  Devises'  and  the  subsequent 
Statutes,  the  devise  of  Catherine  Eeighran  is  void  as  against 
creditors,  then  the  plaintiffs  cannot  succeed.  If  the  will  is 
void  as  against  the  beneficial  devisees,  the  devisee  in  trust 
also  takes  subject  to  the  payment  of  debts,  and  we  have  a 
good  title.  Patrick  Eeighran  had  the  legal  estate  until  the 
debts  incuixed  during  the  life-time  of  John  Eeighran  were 
discharged;  but  no  beneficial  interest  arose  in  the  devisees 
until  such  debts  were  paid. 

D(movan  (same  side) — By  sec  2  of  the  Statute,  IWm.  IV.,  c.  47, 
all  devises  are  void  as  against  creditors  by  specialty;  by  sec.  3 
such  creditors  are  empowered  to  maintain  actions  of  debt  against 
the  heir  or  devisee.  Sec.  4  of  54  Geo.  III.,  c.  15,  consists  of  two 
parts.  By  the  first  part,  all  real  estate  is  made  liable  to  and 
chargeable  with  all  debts  of  what  nature  or  kind  soever^  and 
shall  be  assets,  in  like  manner  as  real  estates  are,  by  the  law  of 
England^  liable  to  the  satisfaction  of  debts  due  by  bond  or  other 
specialty.  By  the  second  part,  the  like  remedies  are  given  for 
seizing,  extending,  selling,  or  disposing  of  such  real  estates 
towards  the  satisfaction  of  such  debts,  and  in  like  manner  as  per- 
sonal estate.  The  executor  having  a  duty  to  pay  all  the  debts  of 
the  testator,  if  he  is  also  a  devisee  in  trust,  has  power  to  raise 
money  by  mortgaging  the  lands  charged  with  such  debts. 

(4)  1  Moore  P.C.C.  (N.S.)  223.  (5)  6  S.C.R.  Eq.  60. 
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1854  [Sir  J.  Martin,  C.J.    If  Catherine  Eeighran  had,  under  her 

Park       husband's  will,  no  more  than  a  discretion  to  apportion  the  pro* 

O'DoKNELL   P®^y  ^^  ^®'  ^*^  husband  amongst  his  children,  Patrick  Keighran 

would  have  no  power  to  mortgage.    She  could  not  make  him 

executor  and  trustee  of  the  will  of  her  husband.] 

The  devise  to  her  is  absolute;  and  under  the  will  of  her  hus- 
band, seeing  from  the  terms  of  his  will  that  his  children  were 
then  under  age,  she  had  power  to  interpose  a  trustee ;  there  is 
nothing  in  the  will  of  John  Eeighran  against  the  exercise  of  such 
a  power,  and  the  Court  will  lean  in  favour  of  a  power  to  create 
trustees.  But,  even  supposing  that  John  Eeighran  had  no  debts 
when  he  died,  that  would  not  affect  the  title  of  a  purchaser  from 
his  executor;  it  would  only  amount  to  a  ground  for  setting 
aside  the  deed  of  purchase.  But  here,  the  recital  in  the  mortgage 
is  evidence  that  there  were  debts. 

[Sir  J.  Martin,  C. J.  Have  you  a  case  in  which  it  has  been 
held  that  the  executor  may  sell  where  there  is  no  charge  of  debts 
on  the  real  estate?] 

In  Ball  V.  Harria  (G),  there  was  an  express  power  to  sell,  but 
Lord  Chancellor  Cottenham  said  that  it  was  not  necessary  to  the 
decision  for  him  to  rely  on  the  power,  and  that  a  charge  of  the 
debts  was  sufficient  to  authorise  a  mortgage  by  the  executor.  The 
Statute  of  Geo.  III.  (7)  is  not  in  force  in  England ;  it  confers 
the  same  powers  to  sell  or  mortgage  as  if  there  were  a  charge  of 
debts  on  the  realty,  and  makes  the  lands  of  the  testator  assets  for 
the  payment  of  debts:  Thompson  v.  Grant  (8). 

[Sir  J.  Martin,  C.J.  A  charge  of  debts  in  the  will  shows  that 
the  testator  owed  debts.] 

We  claim  that,  by  virtue  of  the  Statute  of  Geo.  III.  (7),  the 
executor  has  the  same  power  over  realty  as  he  had  before  that  Act 
over  leasehold  property  and  chattels. 

Manning,  for  the  plaintiffs,  showed  cause — By  the  Statute  in 
force  in  England,  real  property  may  be  charged  by  will  with  the 

(6)  4  My.  and  Cr.  264.  (7)  See  note  (1)  on  page  110. 

(S)  1  Ru88.  540  (note). 
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payment  of  specialty  debts,  and  by  the  Statute  of  Geo.  III.  (9),  1884 
all  real  property  is  made  liable  to,  and  chargeable  with,  all  debts  p^rk 
''in  like  manner  as  real  estates  are,  by  the  law  of  England,  liable 
to  the  satisfaction  of  debts  due  by  bond  or  other  specialty;"  that 
is  to  say,  by  a  charge  in  the  will,  and  not  otherwise.  Where  the 
realty  is  not  charged  by  the  will  with  payment  of  debts,  there 
is  no  actual  charge  until  either  a  judgment  is  obtained  in  law,  or 
a  decree  in  Equity:  Britiak  Mutual  Investment  Coy.  v.  Smart  (10). 
In  Spachfnan  v.  TiTnhrdl  (11)  it  was  decided  that  3  &  4  W. 
M.,  c.  14  (which  is  substantially  the  same  as  54  Geo.  III.,  c  15, 
except  that  it  applies  exclusively  to  traders),  and  47  Geo.  III.,  c. 
74,  did  not  charge  the  real  assets,  descended  or  devised,  with  the 
ancestor's  debts,  but  made  the  heir  or  devisee  pei*sonally  liable  to 
the  value  of  the  assets.  It  is  clear  that  bond  debts  do  not  of 
themselves  constitute  a  lien  or  charge  upon  real  estate: 
Richardson  v.  Hoi^ton  (12),  per  Lord  LangdaZe,  M.R.,  at  p.  121. 
The  defendants  in  the  present  action  ought  to  have  applied  to  the 
Court  in  Equity  to  have  the  property  in  the  hands  of  the  trustees 
charged  with  the  payment  of  their  debts.  A  charge  of  debts  on 
realty  does  not  amount  to  a  direction  to  sell :  Doe  d,  Jones  v. 
Hughes  (13),  where  Ball  v.  Harris  (14)  is  cited.  Catherine 
Keighran  only  took  a  life  estate.  If  the  will  had  stopped  at  the 
words  "  equally  amongst  my  children,  as  she  shall  think  fit,"  she 
would  take  nothing  at  all :  Blakeney  v.  Blakeney  (15).  The  only 
words  which  give  her  any  interest  at  all  are  those  which  say  that 
she  is  to  "  have  her  living  out  of  any  part  of  the  property  as  she 
may  think  fit."  By  those  words  she  only  takes  a  life  estate,  with 
power  to  say  what  part  shall  go  to  each  child,  provided  that 
each  has  an  equal  share.  She  had  no  power  to  charge  her  own 
debts  on  the  property  left  by  her  husband :  In  re  Jeaffreson's 
TrtLsts  (16) ;  and  in  appointing  a  trustee  she  has  exceeded  the 
powers  conferred  on  her  by  her  husband's  will.  The  devises  in 
her  will  to  the  trustees  to  the  use  of  her  children  respectively  vest 
the  legal  estate  in  the  children,  and  not  in  the  trustees.    The 

(9)  See  note  (1)  on  page  110.  (13)  6  Ex.  223;  20  L.J.  Ex.  148. 

(10)  L.R.  10  Ch.  App.  567.  (U)  My.  «nd  Cr.  264. 

(11)  8  Sim.  253.  (15)  6  Sim.  52. 

(12)  7  Beav.  112.  (16)  L.R.  2  Eq.  276. 
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1884        mortgage    by   the    executors    for   the   payment  of  Catherine 

Park       Keighran's  debts  was  a  clear  breach  of  trust,  of  which  the 

O'DoNNELL,  defendants  had  notice  by  the  recitals  in  the  mortgage  deed: 

Hill  V.  Simpson  (17);  BouTiey  v.  Ridgard  (18),  which  is  referred 

to  in  Scott  V.  Tyler  (19);  Keane  v.  Eobarta  (20). 

Otven,  in  reply — By  virtue  of  54  Geo.  III.,  c.  15,  all  lands 
devised  are  charged  with  the  payment  of  the  testator's  debts. 
The  property  came  into  the  hands  of  Catherine  Keighran  so 
charged,  aud  all  subsequent  dealings  are  void  under  the  Statute 
of  Fraudulent  Devises. 

[Sm  J.  Martin.,  C.J.  The  meaning  of  the  Statute  is  that  the 
devise  is  not  good  &s  against  the  creditors.] 

Not  so.  This  Court  has  held  that  the  creditors  take  prece- 
dence to  the  devisee.  The  children  only  take  after  the  debts  are 
paid.  Catherine  Keighran  ought  to  have  paid  her  husband's 
debts  before  enjoying  the  rents  and  profits.  The  legal  estate  was 
in  her  at  the  time  of  her  death,  and  she  had  power  to 
devise,  subject  to  the  payment  of  these  debts.  The  words  in  the 
will, ''  as  she  may  think  fit/'  enabled  her  to  deal  with  the  legal 
estate* 

[Sir  J.  Martin,  C.J.  What  do  you  say  to  the  case  of  Doe  d, 
Jones  Y.  Hughes  (21)?] 

It  is  overruled  by  Robinson  v.  Lowater  (22),  where  it  is  re- 
ferred to  and  not  followed. 

On  April  28, 1884,  His  Honour  the  Chief  Justice  delivered  the 
judgment  of  the  Court  (23)  as  follows: — 
Martin,  C.J.  SiR  J. Martin,  C.J. — ^This  was  an  action  of  ejectment  tried  before 
His  Honour  Mr.  Justice  Innes  on  the  22nd  March,  last  year.  The 
plaintiffs  had  the  verdict,  but  leave  was  reserved  to  the  defend- 
ants to  apply  to  have  it  entered  for  them,  or  for  a  new  trial,  on 

(17)  7  V©8.  152.  (20)  4  Madd.  357. 

(18)  1  Coz.  145.  (21)  6  Ex.  223;  20  L.  J.  Ex.  148. 

(19)  2  Bro.  C.C.  477.  (22)  17  Bear.  592. 

(23)  MAitTiN,  C.J.,  and  Windkysb,  J. 
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the  ground  that  under  and  by  virtue  of  a  certain  indenture  of  1884 
mortgage  of  the  20th  June,  1861,  from  Patrick  Joseph  Keighran  p^^^^ 
and  others  to  Elizabeth  Throsby,  George  Hebden,  and  Henry 
Sayer  Lewes,  which  formed  part  of  the  defendants'  chain  of  title, 
the  said  mortgagees  acquired  a  good  legal  title  to  the  land,  the 
subject  matter  of  this  action. 

John  Keighran,  the  father  of  Patrick  John  Keighran,  being 
seised  in  fee  of  the  land  in  question  with  other  real  estate,  made 
his  will  in  these  terms : — *'  I  give  and  bequeath  all  my  real  and 
personal  estate  to  my  dear  wife,  Catherine  Keighran,  my  wife  to 
divide  the  land  and  stock  equally  amongst  my  children  as  she 
may  think  fit ;  she  is  to  act  for  the  children  as  she  may  think  fit ; 
my  wife  is  to  have  her  living  out  of  any  part  of  my  property 
she  may  think  fit ;  and  she  may  call  upon  any  person  to  act  with 
her  as  she  may  think  fit." 

John  Keighran,  the  testator,  died  on  the  10th  August,  1858. 

His  widow,  Catherine  Keighran,  by  her  will  bequeathed  her 
personal  estate  to  her  son,  the  said  Patrick  Joseph  Keighran,  and 
her  son-in-law,  Joseph  Leary,  upon  trust,  to  sell  the  same  and 
apply  the  proceeds  to  the  payment  of  her  debts ;  and  in  case  her 
personal  estate  should  be  insufficient  to  satisfy  the  same,  then 
she  charged  the  payment  thereof  upon  the  hereditaments  there- 
inafter devised.  She  then,  after  reciting  her  husband's  directions 
to  divide  his  property  equally  amongst  his  children,  proceeded  to 
devise  the  real  estate  devised  by  her  late  husband,  to  her  said  son 
and  son-in-law,  to  the  uses  as  to  specified  portions,  respectively, 
of  her  sons  John  Keighran  and  Patrick  Joseph  Keighran,  her 
son  Michael  Keighran,  her  sons  Thomas  and  Bernard  Keighran, 
and  her  daughter  Ejite,  the  wife  of  Joseph  Leary,  her  daughter 
Sarah,  the  wife  of  John  Bray,  her  daughters  Rose  and  Bridget, 
her  daughter  Mary  Ann,  her  daughters  Alice  and  Clara,  and  her 
daughter  Jane.  The  land  thus  devised  to  Jane  Keighran  com- 
prises the  land  in  question  in  this  action. 

This  testator,  Catherine  Keighran,  died  on  2nd  December,  1859. 
Joseph  Leary  disclaimed  the  executoi*ship  and  the  trusteeship  on 
the  7th  January,  1860. 

On  the  20th  June,  1861,  Patrick  Joseph  Keighran,  the  sole 
remaining  trustee  of  his  mother's  will,  with  the  concurrence  of 
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1884  the  said  Joseph  Leary  and  Kate  his  wife,  and  of  William  Cyprian 
YxRK  Curtis  and  Rose  Curtis  his  wife,  formerly  Rose  Eeighran,  executed 
O'DoNNiLu  ^  ^Mortgage  of  all  the  lands  devised  by  Catherine  Eeighran  to 
Elizabeth  Throsby,  George  Hebden,  and  Henry  Sayer  Lewes,  to 
secure  the  repayment  of  the  sum  of  12002.  and  interest  There  is 
in  this  mortgage  deed  the  usual  power  of  sale  on  default  It 
recites  the  will  of  John  Eeighran,  as  well  as  that  of  his  widow, 
Catherine  Eeighran.  There  then  follows  another  recital  in  these 
words : — 

"And  whereas  the  just  debts,  funeral  and  testamentary  expenses  of  the  said 
John  Keighran  and  Catherine  Keighran  amount  to  the  sum  of  120OL,  and  the  said 
Patrick  Joseph  Keighran,  as  sole  acting  trustee  and  executor  of  the  will  of 
Catherine  Keighran,  being  desirous  of  paying  off  the  same,  hath  applied  to  the 
said  mortgagees  to  lend  him  the  sum  of  1200^  for  that  purpose,  which  they  have 
agreed  to  do  on  having  the  repayment  thereof,  with  interest,  secured  by  a  mort- 
gage from  him  as  sole  acting  trustee  and  executor  of  the  wiU  of  the  said  Catherine 
Keighran,  of  all  and  singular  the  hereditaments  and  premises  devised,  and  hereby 
and  hereinafter  mentioned ;  and  a  further  and  additional  security  by  a  mor^ptge 
from  him  of  his  undivided  moiety  of  and  in  the  parcel  of  land,  messuages  and 
hereditaments  so  as  aforesaid  devised  to  him  and  his  brother  John  Keighran, 
and  hereinafter  described ;  and  also  by  a  mortgage  from  the  said  Joseph  Leary 
and  Kate  his  wife  of  the  parcel  of  land,  cottage  and  premises  so  as  aforesaid 
devised  to  the  said  Kate  Leary  and  hereinafter  described ;  and  also  by  a  mortgage 
of  the  undivided  moiety  of  and  in  the  houses,  lands,  and  hereditaments  so  as 
aforesaid  devised  to  the  said  Rose  Curtis,  as  tenant  in  common  with  her  sister 
Bridget  Keighran,  as  well  as  by  the  joint  and  several  covenants  of  the  said 
Patrick  Joseph  Keighran  and  Joseph  Leary  and  William  Cyprian  Curtis  herein- 
after contained." 

All  these  parties — Patrick  Joseph  Eeighran,  Joseph  and  Eate 
Leary,  and  William  Cyprian  and  Rose  Curtis,  executed  this  mort- 
gage, which  included  not  only  the  property  in  which  they  had  an 
interest  under  John  Eeighran's  will,  but  also  the  property  of  the 
ten  other  children  of  John  Eeighran,  namely,  John,  Michael, 
Thomas,  Bernard,  Sarah,  Bridget,  Mary  Ann,  Alice,  Clara^  and 
Jane.    No  one  of  these  nine  was  a  party  to  the  mortgage. 

Jane  Eeighran,  the  devisee  of  the  land  in  question  in  this 
action,  died  on  the  1st  of  March,  1865,  int-estate,  and  letters  of 
administration  in  her  estate  were  granted  on  the  23rd  of  Novem- 
ber, 1878,  to  her  sister  Martina  Bridget  Park,  the  wife  of  Alfred 
Leath  Park,  and  they  as  plaintiffs  claim  under  these  letters  of 
administration,  by  virtue  of  the  "  Real  Estate  oflrUestatea  Distn- 
biUion  Act  of  1862,"  which  came  into  operation  on  the  1st  July, 
1863. 
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The  defendants  claim  under  a  sale  and  conveyance  made  by  the        1884 
before-mentioned  mortgagees,  and  the  question  for  determination       Park~ 
now  is,  whether  these  mortgagees  had  any  interest  in  or  power  to  q^x^nnelu 
convey  Jane  Keighran's  portion  of  her  father's  estate. 

We  are  clearly  of  opinion  that  they  had  not.  By  John  Keigh- 
ran's  will,  Catherine  Eeighran,  his  widow,  was  authorised  to 
apply  all  his  real  and  personal  estate  to  her  own  use  for  life  as 
she  might  think  fit,  but  her  power  over  his  land  and  stock  was 
limited  to  the  making  of  an  equal  division  of  it  amongst  his 
children.  It  is  John  Eeighran's  will  that  gives  the  land  to  these 
children,  and  not  Catherine  Eeighran's.  To  her  was  conceded 
authority  to  apportion  the  equal  divisions.  No  question  has  been 
raised  touching  the  equality  or  otherwise  of  the  disposition  made 
by  her,  but  the  point  to  be  decided  is,  whether  she  had  the  power 
to  charge  her  late  husband's  real  estate  with  the  payment  of  his 
debts,  supposing  that  any  such  debts  existed.  As  John  Keighran 
made  no  mention  whatever  in  his  will  of  debts  due  by  him,  his 
executors,  according  to  all  the  cases,  could  have  had  no  power  to 
sell  or  mortgage  his  real  estate  for  the  payment  of  any  such  debts. 
It  follows  that  as  she  could  not  herself  have  sold  or  mortgaged 
such  estate,  so  she  could  not,  by  her  will,  give  her  executor  or 
trustee  power  to  do  what  she  could  not  have  done  herself.  We 
are,  therefore,  clearly  of  opinion  that  the  verdict  in  this  case 
ought  not  to  be  disturbed.    We  discharge  the  Rule  with  costs. 

Bvle  disclmrged,  with  costs. 

Attorney  for  plaintiffs :  E.  Meyer. 

Attorneys  for  defendants:  Gannon  Jk  McLaughlin. 
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1883,  1884       NIPPER  and  Akothkr  v.  HIXSON  (Pbbsident  or  ths  Mabivb  Board.) 

Awj,  17, 20,   Marine  Board—NatrigaUon  Ad  (35  Vic  No.  7)»  see,  19— Duties  qf  Board  with 

1883.  respect  to  huoye  and  river  marks — Liability  of  Board  for  negUgenoe  m  placing 

Feb,  20,  21,  marks — Agency — ContrHbutory  negligence, 

and 
May  5,  1884.      A  buoy  was  placed,  by  direction  of  the  Marine  Board,  on  the  outer  edge  of  a  reef 

on  the  Clarence  RiTcr.  The  buoy  was  afterwards  washed  away  sad  was  replaced  by 

ifay^tn,  C.  J.,  ^Qg  A.  (acting  without  instructions  from  the  Board)  50  yards  inside  the  reef,  and  the 

^^  '    '   master  of  the  plaintifis'  vessel,  not  knowing  of  the  alteration  of  the  position  of  the 

Innes,  J.      buoy,  ran  his  vessel  on  to  the  reef,  when  the  damsges  were  sustsaned  for  which 

this  action  was  brought.    The  only  person  on  board  the  plaintiffs'  vessel  who  could 

navigate  the  river  without  the  aid  of  river  marks  was  not  asked  by  the  master  for 

his  assistance,  although  he  had  been  sent  on  board  by  the  owners  to  pilot  the 

vessel  in  the  river.    There  was  no  chart  of  the  river  in  the  vessel. 

Sec.  19  of  the  Navigation  Act  enacts  that  "the  Marine  Board  shall    ...    be 

the  department  to  undertake  the  general  superintendence  of  all  matters    .     .    . 

relating  to    .    •    •    the  superintendence  of  lights  and  other  sea,  harbour,  and 

river  marks.** 

Seld,  that  neither  by  Statute  nor  by  common  law  was  a  duty  imposed  on  the 
Board  to  place  river  marks,  and  that  no  obligation  was  imposed  to  place  the  new 
mark  in  a  careful  manner  in  reference  to  the  reef. 

Seld,  also,  that  the  evidence  showed  that  the  Board  was  not  responsible  for  the 
acts  of  A.;  and  that  the  damage  was  caused  by  the  contributory  negligence  of  the 
master  of  the  plaintifh'  vessel. 

By  the  dedaration  (as  amended  by  leave  of  the  Court),  the 
plaintiffs,  George  Nipper  and  John  See,  sued  Francis  Hixson, 
president  of  the  Marine  Board  of  New  South  Wales  (sued  for  and 
on  behalf  of  the  said  Marine  Board),  for  that  before,  and  at  the 
time  of  the  happening  of  the  grievances  hereinafter  mentioned, 
the  plaintiffs  were  the  owners  of  a  certain  steam  vessel^  called  the 
Argyle,  trading  between  the  ports  of  Sydney  and  Gitifton,  both 
in  the  colony  of  New  South  Wales,  which  said  steam  vessel,  in 
the  coui*se  of  her  said  employment,  had  frequent  occasion  to  navi- 
gate a  certain  river  in  the  said  colony,  that  is  to  say,  the  River 
Clarence,  in  which  said  river  there  was,  and  now  is,  a  certain 
reef  of  rocks,  at  a  certain  point  therein,  known  as  the  "  South 
Arm ;"  and  under  and  by  virtue  of  a  certain  Act,  to  wit,  35  Vic 
No.  7,  certain  harbour  and  light  rates  were  imposed  on  all  vessels 
navigating  in  any  water  within  the  jurisdiction  of  the  said  Board, 
and  the  plaintiflb  were  accordingly  required  to  pay,  and  did  pay, 
to  certain  persons  thereby  appointed  to  receive  the  same,  certain 
harbour  and  light  rates  in  respect  of  the  said  steamship,  and  in 
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respect  of  her  navigating,  among  other  places,  the  said  river.  1884 
And  the  said  Marine  Board  had,  some  time  before  the  time  afore-  Nifpeb 
said,  placed  on  or  about  the  outer  edge  of  the  said  reef  of  rocks,  hixson 
then  being  dangerous  to  the  navigation  of  the  said  river,  a  certain 
buoy  or  beacon,  to  serve  as  a  warning  to  persons  navigating  the 
said  river  of  the  position  and  whereabouts  of  the  said  reef,  which 
said  buoy  or  beacon  had  become  known,  and  had  so  served  as 
such  warning  for  a  long  time.  And  the  said  buoy  or  beacon  had, 
before  the  time  aforesaid,  been  washed,  blown,  or  otherwise 
removed  from  the  said  position.  And  the  said  Marine  Board 
thereupon  undertook  to  replace  the  said  buoy  or  beacon  in  or 
about  its  position,  in  such  a  manner  as  to  further  serve  as  a  warn- 
ing as  aforesaid.  And  thereupon  it  became  the  duty  of  the  said 
Board  to  carry  out  the  replacing  of  the  said  buoy  or  beacon  in  a 
careful  manner,  so  that  the  same  should  continue  to  serve  as  a 
wamiog  as  aforesaid,  and  so  that  mariners  and  others  navigating 
in  the  said  river  should  not  be  deceived  as  to  the  position  and 
whereabouts  of  the  said  reef  of  rocks.  Yet  the  said  Board,  not 
regarding  their  duty  in  that  behalf,  but  wholly  neglecting  the 
same,  carelessly  and  negligently  placed  the  said  buoy  or  beacon, 
and  caused  the  same  to  be  placed  at  a  point  a  long  distance  from 
inside  of  the  outer  edge  of  the  said  reef,  in  such  a  way  as  not  to 
serve  as  a  warning  as  aforesaid  of  the  position  and  whereabouts 
of  the  said  reef  of  rocks,  and  so  as  to  deceive  persons  in  that  part 
of  the  said  river.  And  the  plaintiffs,  by  their  mariners  and 
servants,  were  thereby  deceived  and  misled  in  determining 
and  judging  the  true  position  and  whereabouts  of 
the  said  reef;  and  the  said  steam  vessel  of  the 
plaintifis,  in  duly  and  lawfully  navigating  the  said  river  in 
carrying  on  of  her  trade  as  aforesaid,  struck  with  great  force 
and  violence  upon  and  against  the  said  reef  of  rocks,  and  was 
thereby  greatly  injured  and  damaged,  insomuch  that  the  said 
vessel  would  then  have  foundered  and  sunk  in  a  very  deep  and 
inaccessible  part  of  the  said  river,  if  the  plaintiffs  by  their 
mariners  and  servants  had  not  then  immediately  run  the  said 
steam  vessel  towards  the  shore,  wherefore  the  plaintiffs,  by  their 
mariners  and  servants,  in  order  to  prevent  the  said  vessel  from 
so  sinking,  immediately  ran  the  said  steam  vessel  towards  the 
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1884  shore,  and  the  said  vessel  thereupon  sank,  and  was  swamped  near 
NiprKB~  ^^^  shore  by  reason  of  the  injuries  received  as  aforesaid;  and  the 
said  vessel  was  thereby  lost  to  the  plaintiffs,  and  divers  the  goods 
of  the  plaintiffs  then  being  in  the  said  steam  vessel  were  lost  to 
the  plaintiffs,  and  the  plaintifi&  incurred  expenses,  &c 

Plea:  Not  guilty. 

The  action  was  tried  before  His  Honour  the  Chief  Justice  and 
a  jury. 

From  the  evidence  given,  it  appeared  that  a  buoy  had  been 
placed  by  direction  of  the  Marine  Board  on  the  outer  edge  of  a 
reef  of  rocks  in  the  Clarence  River.  This  buoy  having  been 
washed  away  by  a  flood,  the  Board  gave  directions  to  the  pilot  at 
the  Clarence  Heads  to  replace  it.  Before  the  instructions  of  the 
Board  had  been  carried  out  by  the  pilot,  one  Andrews,  a  ferry- 
man in  the  neighbourhood  of  Grafton,  and  in  the  employment  of 
the  Roads  Department,  went  with  a  boat  and  placed  the  buoy,  as 
he  thought,  in  the  same  position  as  it  had  before  occupied,  but  in 
fact  he  placed  it  some  50  feet  inside  the  outer  edge  of  the  ree£ 
Andrews  had  previously  been  requested  by  Captain  Hixson  to 
look  after  the  buoys,  and  to  keep  them  clear,  but  he  had  no 
salary  from  the  Marine  Board,  and  did  not  consider  himself  in 
their  employ,  and  what  he  did  was  done  to  oblige  the  Board;  he 
made  no  demand  for  payment,  but  ^the  president  of  the  Board 
occasionally  sent  him  102.;  and  the  ropes,  chains,  &c.,  which  he 
roiiuirod,  wore  supplied  him  from  the  stores  of  the  Marine  Board. 
IIo  had  not  on  this  occason  been  requested  to  replace  this  buoy. 

After  this  buoy  had  been  so  placed  by  Andrews,  the  plaintiffe* 
voMHol,  the  Anjyle,  on  her  voyage  from  Sydney  to  Grafton,  went 
cKvso  to  the  buoy,  inside  the  reef,  along  a  channel,  about  40  ft. 
bi*oad,  which  was  between  two  portions  of  the  reef.  On  heir 
roturn  she  passed  further  from  the  buoy,  and  struck  on  the  outer 
lH>rUon  of  the  roof.  She  was  beached,  in  order  to  save  her  from 
sinking  in  dot>p  water,  and  sustained  the  injuries  for  which  tiiis 
action  was  brou);ht  There  was  a  deep  water  channel  between 
300  and  400  tiH^t  bi'oad,  outside  the  reeC  No  one  on  board  the 
vessel,  either  on  hw  voyage  up  or  down  the  Qarenoe,  was  com* 
potent  to  take  a  v\V!i.H<>I  up  or  down  the  river  without  the  aid  of  the 
buoy^,  except  one  M'OvJI»  who  had  been  requested  by  the  owners 
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to  pilot  the  vessel  up  and  down,  but  who  w&s  not  asked  by  the        1884 
master  to  assist  in  the  navigation,  aud  did  not  interfere,  although     Nipper 
he  saw  that  the  vessel  was  being  taken  inside  the  reef.    There     hixsost. 
was  no  chart  of  the  river  on  board  the  vessel. 

The  jury  returned  a  verdict  for  the  plaintifis,  with  5105{.  58. 4fd. 
damages,  and  found  specially — 1.  That  the  Marine  Board  did  not 
act  with  reasonable  care  in  entrusting  to  Andrews  the  task  of 
replacing  the  buoy.  2.  That  Andrews  did  not  take  reasonable 
care  in  laying  the  buoy.  3.  That  the  buoy  when  the  Argyle 
struck  the  reef  was  in  the  same  position  in  which  Andrews 
placed  it. 

Leave  being  reserved  to  move  the  Court  to  enter  a  verdict  for 
the  defendant,  or  for  a  new  trial,  a  Rule  Tim,  pursuant  to  such 
leave,  was  obtained,  on  the  ground  that  the  verdict  was  against 
evidence,  and  that  the  Marine  Board  was  not  liable,  notwith- 
standing that  the  buoy  may  have  been  replaced  in  a  wrong 
position. 

The  motion  to  make  this  Rule  absolute  was  argued  on  17th  and 
20th  August,  1883,  before  their  Honours  the  Chief  Justice,  Mr. 
Justice  Windeyer,  and  Mr.  Justice  Innes.  The  Court  took  time 
to  consider  its  judgment. 

Subsequently  the  Court  desired  the  matter  to  be  re-argued 
and  on  20th  and  21st  February,  1884,  the  second  argument  took 
place,  before  the  same  judges. 

Stephen,  Q.C.  (C  Jff.  Stephen  with  him),  for  the  defendant — 
The  Marine  Board  are  not  liable.  There  is  no  duty  cast  on  them 
by  sec.  19  of  the  Navigation  Act  (1)  to  place  lights  or  buoys  any- 

(1)  35  Vic  No.  7,  sec.  19,  enacts —  the  jarisdiction  ;  the  licenBiog,  appoint- 

"The  Maiine  Board  ahall,  sabject  as  ment  and  removal  of  pilots,  the  regula- 

aforesaid,  have,  and   it  is  hereby  in-  tion  of  light-houses,  the  superintend- 

vested  with  fnU  power  to  carry  out  the  ence  of  lights,  and  other  sea,  harbour, 

provisions  of  this  Act  relating  to  steam  or  river  marks,  the  placing  or  removing 

navigation ;  and  shaU  also  be  the  de-  of  moorings,  the  granting  and  regulat- 

partment   to    undertake    the    general  ing  of  licenses  to  ballast  lighters,  the 

superintendence  of  aU  matters  within  licensing  and  regulation  of  waterman's 

its  jurisdiction  relating  to  the   issue,  boats  and  boats  plying  for  hire,  steam 

suspension,  and  cancellation  of  certifi-  and  other    ferry    boats,  harbour    and 

Gates  of  competency  and  service — the  river  steamers,  and  the  several  matters 

framing   of   harbour   regulations,    the  hereinafter  particularly  described.'* — 2 

preservation  of  ports,  harbours,  havens,  OL  Stat,,  1557. 
and  navigable  creeks  and  rivers  within 
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1884        where.    If  there  is  no  duty  on  them  to  light  up  or  mark  the 
"~  jfi^R     channel,  there  is  no  principle  of  law  by  which  the  Board  are 
^'         responsible  if  they  replace  a  mark  in  a  wrong  position,  and  so 
omit  to  place  a  mark  where  it  ought  to  be  placed. 

[Sir  G.  Ixnes,  J.  A  municipal  corporation  ai*e  not  bound  to 
undertake  the  management  'of  a  street  unless  it  is  of  a  certain 
width,  but  if  they  do,  and  injury  happens  from  it  to  any  person, 
they  are  responsible.] 

Admitting  for  the  sake  of  argument  that  the  Board  would  be 
liable  in  all  cases  where  a  municipal  corporation  is,  still,  in  the 
case  put,  the  corporation  would  have  caused  a  nuisance,  for  which 
it  could  be  indicted :  that  was  the  case  of  Macplierson  ▼.  The 
Borough  ofBathurst  (2);  where  the  reason  for  the  decision  was  that 
a  duty  was  cast  on  the  corporation,  and  the  defendants,  instead  of 
performing  the  duty,  created  a  nuisance.  The  buoy  placed  in  the 
Clarence  was  not  a  nuisance;  it  served  as  a  warning  of  the 
presence  of  rocks  near  it,  but  it  was  not  necessary  for  the  naviga- 
tion of  the  river,  even  at  night-time. 

[Sm  J.  Martin,  C.J.  It  was  decided  in  Macpherwa  v.  Borough 
of  Bathurst  (2)  that  the  defendants,  having  done  certain  works  in 
the  street,  were  bound  to  keep  them  in  order]. 

But  in  that  case  the  Privy  Council  held  that  the  defendants 
had  created  a  nuisance,  for  which  they  might  have  been  indicted. 

[Sir  G.  Innes,  J.  Supposing  that  the  defendants  placed  a 
beacon,  or  post,  in  the  river,  with  an  announcement  on  it  that 
there  were  twelve  feet  of  water,  and  a  vessel  went  aground  in 
three  feet  of  water,  would  not  that  be  the  placing  of  a  common 
nuisance  in  the  river  ?] 

The  person  who  placed  it  there  might  possibly  be  liable  crimi- 
nally, but  it  would  not  be  a  nuisance ;  else  every  lighthouse  or 
beacon,  placed  in  an  improper  position,  would  be  a  nuisance. 

(2)  4  App.  Cas.  256. 
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[Sir  G.Innes,  J.  Where  is  the  difference  between  an  invitation        1884 
to  go  along  a  particular  place  where  an  injury  is  caused,  and  a  trap      N^i^i^i^ 
into  which  another  falls  while  lawfully  walking  on  the  road  ?]         _  ^- 

From  a  legal  point  of  view  the  cases  are  widely  different. 
In  the  one  case  there  is  a  thing  which  is  an  actual  nuisance,  in  the 
other  there  is  an  invitation  which  may  or  may  not  result  in 
injury,  according  to  the  extent  to  which  a  person  may  avail 
himself  of  it. 

As  to  the  responsibility  of  the  Marine  Board,  this  case  is  not 
like  The  Met^aey  Dock  Trustees  v.  Oibbs  (3).  The  Marine  Board 
consists  of  officers,  some  appointed  by  the  Governor,  and  others 
elected  by  merchants  and  ship-owners,  and  they  are  to  discharge 
their  duties  to  the  best  of  their  ability.  They  are  above  respon- 
sibility, except  to  themselves  and  to  the  persons  appointing  them. 
The  Marine  Board,  like  any  public  officer  such  as  the  Postmaster- 
General,  is  not  responsible  in  any  way  for  the  acts  of  their  subordi- 
nates; they  are  in  a  position  similar  to  that  of  the  Board  of  Trade  in 
England.  The  case  of  The  Mersey  Dock  Trustees  v.  Oihhs  (3)  went 
to  the  outside  limit  of  the  previous  cases,  and  unless  the  plaintiffs 
can  bring  the  present  case  within  that  decision,  we  cannot  be  held 
liable.  In  that  case  the  Dock  Company  were  entitled  to  receive 
funds,  which,  by  Statute,  were  to  be  employed  in  the  removal  of 
obstructions;  and  the  company  having  received  the  money  and 
having  failed  in  their  duty  to  remove  the  obstruction,  by  which 
damage  was  caused,  it  was  held  that  they  were  liable.  The 
Marine  Board  have  no  control  over  any  funds,  and  no  duty  is  cast 
upon  them  by  that  part  of  the  section  which  gives  them  the  care 
and  superintendence  of  harbour  and  river  mai*ks:  the  Statute 
does  not  direct  them  to  put  up  lights  or  beacons.  At  pp.  118-9,  Mr. 
Justice  Blackburn  cites  a  number  of  cases  in  which  the  defendants 
were  held  liable,  and,  amongst  others,  Whitehouse  v.  Fdlowes  (4); 
which  is  a  decision  very  much  relied  on  in  support  of  a  liability 
attaching  in  this  case.  Then  there  are  Holliday  v.  St  Leonard's, 
Shoreditch  (5)  and  Brownlow  v.  Metropolitan  Board  of  Works  (6) ; 

(3)  L.E.  1  H.L.  93.  (6)  11  C.B.  N.S.  192;  30  L. J.  C.P.  361. 

(4)  10  C.B.  N.S.  765;  30  L.J.  C.P.  (6)  16  C.B.  N.S.  646;  33  L.J.  C.P. 
305.  233. 
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VM  where  the  Board  of  Works  eommitted  %  naimiee  without  having 
Nirm  ^  obtained  a  sufBdent  license.  In  these  cases  it  is  pointed  out 
Uijuosr  ^^^  ^^  defendants  are  persons  carrying  on  a  private  enterprise 
for  their  own  benefit,  and  for  that  purpose  are  given,  by  Statute, 
certain  powers  and  responsibilities ;  the  members  of  the  Marine 
Board,  on  the  other  hand,  are  in  the  nature  of  public  officers 
appointed  to  administer  a  department  of  Government  business. 
In  the  case  of  the  Ck>mmissioner  for  Bailways  being  sued  for 
non-delivery  of  goods,  there  is  a  contract  and  a  consideration,  but 
here  there  is  no  contract  and  no  duty.  In  HoUiday  v.  St  LeorianFs, 
Slioreditch  (7),  it  was  decided  that  persons  entrusted  with  a 
public  duty,  discharged  gratuitously,  are  not  liable,  and  that  case 
is  untouched  by  the  case  of  The  Mersey  Docks  Ti-ustees  v.  Gibbs  (8); 
the  same  was  decided  by  Forbes  v.  Lee  Conservancy  Board  (9) 
and  Dai^iont  v.  Ftimess  Ry.  Coy.  (10). 

The  next  ground  we  take  is  that  the  Board  is  a  body  ex- 
ercising judicial  functions,  and  in  this  particular  case  they 
held  an  inquiry  into  the  loss  of  the  Argyle,  If  this  action 
would  lie,  we  might  have  had  the  anomaly  of  the  Board  sus- 
pending the  certificate  of  the  captain,  and  a  jury  being  after- 
wards empannelled  to  try  whether  they  were  right  or  wrong 
in  so  doing.  If  the  Board  had  held  that  the  captain  was  guilty 
of  negligence,  the  defendant  in  the  present  action  might  have 
put  in  evidence  the  judicial  decision  of  the  Board  of  which  he 
is  president. 

Darley,  Q,C.,  and  Pilclier  {Brnce  Smith  with  them),  appeared 
to  show  cause — We  do  not  contend  that  the  defendant  created 
a  nuisance,  but  that  the  Marine  Board  are  responsible  for  breach 
of  a  duty  imposed  on  them  by  Statute.  The  terms  of  sec.  19  of 
the  Kaiigation  Act  (11)  are  mandatory,  and  do  not  admit  of  any 
discretion  to  be  exercbed  by  the  Board.  The  duty  of  erecting 
lighthouses  along  our  coasts  was  undertaken  by  the  Government 
in  the  first  instance;  but  the  Legislature  subsequently  thought 
tit  to  take  this  matter  out  of  the  hands  of  the  Government  and 

(7)  11  C.a  N.a  192;  so  L.J.  C.P.    (9)  4  Ex.  D.  116. 
3C1  (10)  nQ.B.D.  496. 

(S)  I^Pv.  1  H.L.  93.  (11)  See  note  (1)  on  ptge  121. 
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vest  it  in  a  body  which  is  called  the  Marine  Board ;  and  by  sec.        1884 
19  they  have  the  duty  imposed  on  them  to  superintend  these      mmn 
works.     By  the  Act,  the  Board  are  given  power  to  sue  and  be 
sued  in  the  name  of  their  president;  and  it  would  be  idle  to  say 
that  they  may  be  sued,  if  they  are  an  irresponsible  body.    In 
what  way  does  the  Marine  Board  differ  from  the  Commissioner 
for  Railways  as  to  their  liability  to  answer  an  action?    For  some 
time  the  Minister  for  Works  was  himself  Commissioner  for  Rail- 
ways, and  for  the  discharge  of  these  extra  duties  he  was  not 
paid;  and  yet  it  was  not  contended  that  he  would  not  be  liable 
in  an  action  brought  against  him.    No  provision  is  made  in  the 
Railway  Act  for  the  payment  of  damages  in  such  actions.    Any 
money  so  paid  does  not  come  through  the  hands  of  the  Com- 
missioner, but  out  of  the  consolidated  revenue,  through  the  hands 
of  minor  oflScials,  iuto  the  Treasury.     There  are  no  words  in  the 
Railway  Act  imposing  any  duties  on  the  Commissioner  half  so 
strong  as  the  words  in  sec.  19  of  the  Navigation  Act  (12).     The 
case  of  Toohey  v.  Tlie  Commissioner  for  Railways  (13)  was  purely 
a  case  of  toH  and  one  which  did  not  arise  in  any  way  out  of  the 
Commissioner's  position  as  a  carrier.     If  the  Marine  Board  are 
held  liable  in  this  case,  the  damages  will  not  come  out  of  the 
pockets  of  Captain  Hixson,  but  out  of  the  consolidated  revenue 
into  which  all  the  fees  are  paid  which  are  collected  under  sec.  55 
of  the  Navigation  Act,     In  the  Appropi^tion  Act  of  1880, 
37,841Z.  was  voted  for  these  services,  of  which  3956?.  was  for  the 
works  under  the  Marine  Board.    By  the  Act,  Captain  Hixson  is 
paid  6501.,  and  each  of  the  other  members  is  paid  two  guineas 
a- week,  except  Mr.  Watt,  who,  being  a  member  of  the  Legislative 
Council,  receives  no  pay. 

[Sir  G.  Innes,  J.  The  salary  is  given  to  Captain  Hixson,  not 
as  Harbour  Master,  but  as  president  of  the  Marine  Board.] 

Andrews,  who  laid  the  buoy,  was  paid  by  cheque  of  Captain 
Hixson.  It  appears  that  the  Marine  Board  is  not  a  body  dis- 
charging its  duties  gratuitously;  and  certain  duties  are  cast  upon 
the  Board  bv  tlie  Statute. 

(12)  See  note  (1)  on  page  121.  (13)  4  N.S.W.  L.R.  102. 
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1884  In   the  case  of  Coe  v.   Wise  (14)  the  Court  of  Exchequer 

~  Nipper  Chamber  overruled  the  decision  of  the  Court  below,  on  the 
authority  of  the  judgment  of  Mr,  Justice  Blackhum  in  Mersey 
Bock  Trustees  v.  Gihha  (15),  and  we  ask  the  Court  to  put  the  same 
construction  on  the  Navigation  Jc^  as  was  put  by  the  Couit  in 
that  case  on  7  &  8  Yic,  c.  106.  Suppose  that  a  lighthouse  had 
been  swept  away  by  some  accident,  would  not  the  Board,  upon 
whom  large  powers  are  conferred  by  this  Act,  be  liable  if 
through  some  carelessness  or  caprice  on  their  part,  a  new  light- 
house were  put  up  in  a  wrong  position,  so  as  to  mislead  the 
captains  of  vessels? 

[Sib  J.  Martin,  C.J.  In  such  a  case  is  the  jury  to  determine 
the  proper  place  for  the  lighthouse?] 

The  position  of  a  lighthouse  ought  not  to  be  altered  without 
notice  to  the  masters  of  ships.  If  the  Marine  Board  had  not 
been  established  by  this  Act,  the  Government  would  have  been 
liable:  Wakely  v.  Laxikey  (16);  Municipality  of  Numha  v. 
Lackey  (17). 

[Sir  J.  Martin,  C.J.  What  do  you  mean  by  the  Qovemment? 
I  know  of  no  Government  except  the  Government  of  the  Queen.] 

A  person  has  been  appointed  by  Statute,  who  can  be  sued. 
The  Argyle,  no  doubt,  paid  rates  and  dues  under  sec  55  of  the 
Act  to  the  collector  of  customs ;  and  this  money  would  go  into 
the  Consolidated  Revenue,  out  of  which  the  moneys  to  be 
expended  by  the  Marine  Board  are  voted.  It  is,  however,  imma- 
terial whether  the  Board  have  funds  or  not,  if  they  have  a  duty 
cast  on  them. 

[Sir  J.  Martin,  C.J.    Suppose  that  they  put  down  no  buoys?] 

I  do  not  think  that  then  they  would  be  liable;  but  the  buoy 
having  been  removed,  they  were  bound,  if  they  replace  it,  to  put 

(14)  5  B.  &  S.  410;  33  L.J.  Q.B.  281;        (15)  L.B.  1  H.L.  93. 
L.R.  1  Q.B.  711.  (16)  1  N.S.W.  L.R.  274. 

(17)  1  N.S.W.  L.R.  299. 
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it  in  the  same  position,  and  they  are  liable  if  they  replace  it  in        1S84 
a  wrong  position,  and  damage  is  thereby  caused.     The  cases  of      Nippbb 
the  Mersey  Dock  Trustees  v.  Oibhs  (18),  Coe  v.  Wise  (19),  and     ^j^^ 
DormoTvt  v.  FuvTiess  liy.   Coy.  (20)  decide  that  an  action  for 
negligence  will  lie  against  persons  discharging  public  functions, 
if  they  have  money  to  meet  the  liability,  even  though  their  duties 
are  performed  gratuitously.      We   have  to  look  at  the  words 
of  the  Statute  in  order  to  see  whether  a  public  duty  has  been 
imposed  on  the  Marine  Board.     The  words  used  in  the  Statute 
are  "general  superintendence;"  and  in  Macpherson  v.  Borough  of 
Bathurst  (21),  they  were  "care  and  mattagement."    As  to  the 
argument  that  the  Board  has  judicial  functions  to  perform,  so 
has  the  Commissioner  of  Railways;  he  has  to  inquire  into  the 
conduct  of  his  drivers  and  engineers. 

[Sir  J.  Martin,  C.J.  So  has  a  merchant  who  finds  some  fault 
with  his  clerk.] 

The  Municipalities  Act  (22)  does  not  say  that  a  municipality  is 
bound  to  keep  in  order  any  work  which  it  has  executed,  but  simply 
vests  the  control  of  the  roads  in  the  council.  The  duty  of  the 
municipality  arises  not  from  any  words  in  the  Act  of  Parliament, 
nor  from  the  fact  that  the  council  collects  and  disburses  moneys 
but  from  an  obligation  which  the  law  imposes,  that,  if  anything  is 
done  to  the  streets,  it  shall  be  done  properly,  and,  if  damage  results 
from  anything  which  the  council  has  negligently  or  improperly 
performed,  it  is  liable.  The  Board  are  liable  for  the  acts  of  their 
servant:  Coe  v.  Wise  (19). 

Stephen  in  reply — ^The  Commissioner  of  Railways  is  liable  at 
common  law,  independently  of  the  Statute.  The  Board  having 
no  funds  at  their  disposal  for  the  purpose  of  paying  damages,  this 
case  is  distinguished  from  Mersey  Docks  Ti^vstees  v.  Gibbs  (18),  and 
Coe  V.  Wise  (19). 

Car.  adv,  wit 

(18)  L.R.  1  H.L.  93.  (21)  4  App.  Cas.  256. 

(19)  6  B.  ft  S.  440;  33  L. J.  Q.B.  281;  (22)  31  Vio.  Ko.  12,  2  OL  Stat, 
L.iL  1  <).B.  71L  1486. 

(20)  11  Q.B.D.  496. 
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1884  On  5  til  May,  His  Honour  the  Chief  Justice  delivered  the 

Nipper     judgment  of  the  Court : — 

Hix^^  V  ^^^  ^'  ^-^^TIN,  C.J.     The  plaintiffs,  the  owners  of  a  steam 

vessel  called  the  Argyle,  trading  between  Sydney  and  Grafton, 
Martin,  C.J.  sued  the  defendant,  as  the  president  of  the  Marine  Board  of  New 
South  Wales,  to  recover  damages  for  the  sinking  of  their  vessel, 
through  striking  on  a  reef  of  rocks  in  the  River  Clai*ence,  by 
reason  of  the  negligent  misplacement,  without  notice,  of  a  buoy 
which  had  been  washed  away  by  a  flood,  in  a  position  different 
from  that  which  it  occupied  before  its  removal. 

The  plaintiffs  in  their  declaration  alleged  that,  under  the  Act 
35  Vic.  No.  7,  harbour  and  light  rates  were  imposed  on  all 
vessels  navigating  within  the  jurisdiction  of  the  said  Board,  which 
rates  they  had  duly  paid,  in  respect  of  the  said  vessel,  to  persons 
appointed  to  receive  them.  They  then  alleged  that  the  plaintiffs 
had  some  time  before  placed  a  buoy  on  the  outer  edge  of  the  said 
reef,  which  had  become  known  and  served  as  a  warning  for  a  long 
time;  that  this  buoy  was  washed  away;  that  the  plaintiffs 
undertook  to  replace  it  in  its  original  position ;  and  that  *'  there- 
upon it  became  the  duty  of  the  said  Board  to  carry  out  the 
replacing  of  the  said  buoy  or  beacon  in  a  careful  manner,  so  that 
the  same  should  continue  to  serve  as  a  warning  as  aforesaid,  and 
so  that  mariners  and  others  navigating  in  the  said  river  should 
not  be  deceived  as  to  the  position  and  whereabouts  of  the  said 
reef."  It  was  then  alleged  that  the  Board  carelessly  and 
negligently  placed  the  said  buoy  a  long  distance  from,  and  inside 
the  outer  edge  of  the  said  reef,  iu  such  a  way  as  to  deceive 
persons  navigating  the  said  river,  and  that  the  plaintiffs  were  so 
deceived  in  judging  the  position  of  the  said  reef,  on  which  their 
said  vessel  struck,  and  was  thereby  so  injured  that  she  sank  near 
the  shore  to  which  she  was  taken  to  prevent  her  sinking  in  deep 
water.     The  defendant  pleaded  the  general  issue. 

The  case  was  tried  before  me  in  Sydney  on  the  28th,  29th, 
SOth,  and  31st  May  last,  when  a  verdict  was  found  for  the 
plaintiffs,  with  5105Z.  Ss.  4id.  damages.  The  jury  found  specially, 
in  answer  to  questions  put  to  them  by  me : — (1)  That  the  Marine 
Board  did  not  act  with  reasonable  care  in  entrusting  to  Andrews 
the  task  of  replacing  the  buoy;  (2)  that  Andrews  did  not  take 
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reasonable  care  in  laying  the  buoy;  and  (3)  that  the  buoy,  when        1884 
the  Argyle  struck  the  reef,  was  in  the  position  in  which  Andrews      Nipper 
placed  it.     At  the  close  of  the  plaintiffs'  case  the  defendant's      j|,xson 
counsel  moved  for  a  nonsuit,  on  the  ground  {inter  alia)  that  by 
the  Act  85  Vic.  No.  7,  sec.  19,  no  duty  was  imposed  upon  the 
Board  in  reference  to  the  buoy  in  question.     I  declined  to  non- 
suit, although  I  was  of  opinion  that  the  action  did  not  lie.  It  was 
agreed,  however,  that  leave  should  be  reserved  to  the  defendant 
to  move  for  a  nonsuit,  or  for  an  order  to  enter  the  verdict  for  him. 
A  Rule  nisi  was  afterwards  obtained  pursuant  to  the  leave  so 
reserved  to  enter  the  verdict  for  the  defendant,  or  for  a  new  trial 
on  the  grounds  that  the  verdict  was  against  evidence,  and  that 
the  Board  was  not  liable  under  the  circumstances,  notwithstanding 
that  the  buoy  may  have  been  placed  in  a  wrong  position. 

The  essential  paii)  of  the  declaration  is  that  in  which,  after 
stating  that  the  Board  undertook  to  replace  the  buoy,  it  is  said 
that  "thereupon  it  became  the  duty"  of  the  Board  to  carry  out  the 
replacing  in  a  careful  manner.  The  case  chiefly  relied  upon  by 
the  plaintiffs  in  support  of  the  existence  of  this  duty,  and  the 
consequent  liability  of  the  Board,  was  Coe  v.  Wise  (23).  In  that 
case  Mr.  Justice  Blackburn  dissented  from  his  colleagues,  but,  on 
appeal,  the  Court  of  Exchequer  Chamber  (24)  reversed  the 
decision  and  adopted  his  reasons  in  their  entirety.  The 
Exchequer  Chamber,  at  the  same  time,  expressly  approved  and 
adopted  the  reasons  of  the  same  learned  judge  in  conveying  to  the 
House  of  Lords  the  opinions  of  all  the  judges  in  the  case  of 
the  Mersey  Docks  Trustees  v.  Oibbs  (25),  reported  in  L.R.  1  App. 
cases,  102.  Neither  of  those  authorities  will  be  found,  on 
examination,  to  support  the  plaintiffs'  contention  in  this  case.  In 
Coe  V.  Wise^  by  an  Act  of  Parliament,  drainage  commissioners 
were  to  make  and  maintain  a  cut  and  sluice;  the  sluice  burst 
owing  to  the  negligence  of  the  servants  of  the  commissioners,  and 
damage  having  ensued  to  the  plaintiff's  land,  he  brought  an 
action  against  the  commissioners  in  the  name  of  their  clerk,  and 
it  was  held  that  the  commissioners  were  not  exempt  from 
liability  by  reason  of  their  being  commissioners  for  a  public 

(23)  5  B.  ft  S.  440;  33  L.  J.  Q.B.  281;        (24)  L.R.  1  Q.B.  711. 
L.R.  1  Q.B.  711.  (25)  L.R.  1  H.L.  93. 
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1884  purpose;  and  that  the  duty  being  imposed  upon  them  of  maintain- 
l^iPPER  ing  the  sluices,  they  were  liable  for  the  damage  caused  by  the 
negligent  performance  of  that  duty  by  tiieir  servants.  The 
existence  of  this  duty  was  shown  by  the  very  plain  words  of  the 
Statute,  which  enacted  that  the  drainage  commissioners  shall 
*'make  and  maintain  a  good  and  substantial  sluice  of  brick  and 
stone  at  or  near  the  entrance  of  the  said  cut."  This^  as  Mr.  Jus* 
tice  Blackburn  pointed  out  (5  B.  &  S.  464),  unqualifiedly  imposed 
a  duty  on  the  commissioners.  "Nothing  has  been  pointed  out/' 
says  His  Lordship,  "on  the  argument,  and  I  have  jfiot  myself 
discovered  anything  to  qualify  this  enactment,  which  certainly 
seems  to  me  to  cast  upon  the  drainage  commissioners  the  duty 
to  maintain  this  sluice." 

By  the  19th  section  of  our  Act,  35  Vic.  No.  7,  the  Marine 
Board  was  invested  with  full  powers  to  carry  out  the  provisions 
of  the  Act,  and  it  was  made  a  department  "  to  undertake  {inter 
alia)  .  .  .  the  superintendence  of  lights  and  other  sea, 
harbour,  or  river  marks."  There  can  be  no  doubt  whatever  that 
this  authority  to  "undertake"  the  "superintendence"  of  "river 
marks"  imposed  no  duty  on  the  Board  to  establish  or  maintain 
such  marks.  The  distinction,  therefore,  between  the  present  case 
and  Coe  v.  Wise  is  at  once  manifest  by  comparing  the  sections 
cited. 

In  the  case  of  The  Mersey  Docks  Trustees  v.  Oibbs  (26),  two 
actions  had  been  brought  against  the  trustees  for  damage  done  to 
a  vessel  endeavouring  to  enter  one  of  the  docks,  by  reason  of  a 
mudbank  left  negligently  at  its  entrance.  One  action  was 
brought  by  the  owner  of  the  cargo,  the  other  by  the  owner  of  the 
ship,  and  both  were  dispased  of  together.  The  House  of  Lords 
having  requested  the  opinions  of  the  judges,  the  joint  opinion  of 
all  of  them  was  delivered  by  Mr.  Justice  Blackburn.  The  point 
iJtt  controversy  was  whether  the  dock  trustees  were  liable  for 
negligence,  they  not  having  any  beneficial  interest  in  the  tolls 
collected  to  maintain  the  docks.  "The  Court  of  Exchequer 
Chamber,"  says  Mr.  Justice  Blackhum  (p.  104),  "in  both  cases 
46cided  .  ,  .  that  so],long  as  the  dock  was  kept  open  for  the 
public^  the  duty  to  take  reasonable  care  that  the  dock  and  its 

(26)  L.B.  1  H.L.  93. 
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entrance  were  in  such  a  state  that  those  who  navigate  it  may  do  1884 
so  without  danger,  was  equally  cast  on  the  persons  having  the  Niffeu 
receipt  of  the  tolls  aud  the  possession  and  management  of  the  hijcson. 
dock,  whether  the  tolls  were  received  for  a  beneficial  or  fiduciary 
purpose."  All  the  judges,  speaking  through  Mr.  Justice  Black- 
bui^  were  of  the  same  opinion,  and  the  reason  given  by  them  is 
in  these  words — (p.  107) :  "  Now,  it  is  obvious  that  a  shipowner 
who  pays  dock  rates  for  the  use  of  the  dock,  or  the  owner  of 
goods  who  pays  warehouse  rates  for  the  use  of  a  warehouse  and 
the  services  of  the  warehousemen,  is,  as  far  as  he  is  concerned, 
exactly  in  the  same  position,  however  the  rates  may  be  ap- 
propriated. He  pays  the  rates  for  the  dock  accommodation, 
or  for  warehouse  accommodation  and  services,  and  he  is  entitled 
to  expect  that  reasonable  care  should  be  taken  that  he  shall  not 
be  exposed  to  danger  in  using  the  accommodation  for  which 
he  has  paid."  In  giving  judgment,  the  Lord  Chancellor,  Lord 
Cranvxyi'th  (p.  122),  said :  "  Where  such  a  body  (as  the  Mersey 
Docks  Harbour  Board)  is  constituted  by  statute,  having  the 
right  to  levy  tolls  for  its  own  profit  in  consideration  of  making 
and  maintaining  a  dock  or  a  canal,  there  is  no  doubt  of  the 
liability  to  make  good  to  the  persons  using  it  any  damage 
occasioued  by  neglect  in  not  keeping  the  works  in  proper  repair. 
This  was  decided  by  the  Coui*t  of  Queen's  Bench,  and  the  decision 
was  affirmed  in  the  Court  of  Error,  in  the  case  of  Paimahy  v.  The 
Lancaster  Caruil  Company"  " The  common  law  in  such  a  case,'' 
added  His  Lordship,  "  imposes  a  duty  upon  the  proprietors  to  take 
reasonable  care,  so  long  as  they  keep  it  open  for  the  public  use  of 
all  who  may  choose  to  navigate  it,  that  they  may  do  so  without 
danger  to  their  lives  or  property.  The  only  difference  between 
that  case  and  those  now  standing  for  decision  by  your  Lordships 
is  that  here  the  appellants,  in  whom  the  docks  are  vested,  do  not 
collect  tolls  for  their  own  profit,  but  merely  as  trustees  for  the 
benefit  of  the  public.  I  do  not,  however,  think  that  this  makes 
any  difference  in  principle  in  respect  to  their  liability.  It  would 
be  a  strange  distinction  to  persons  coming  with  their  ships 
to  different  ports  of  this  country  that  in  some  ports,  if  they  sus- 
tain damage  by  the  negligence  of  those  who  have  the  manage- 
ment of  the  docks,  they  will  be  entitled  to  compensation,  and  in 
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1884  others  they  will  not,  such  a  distinction  arising  not  from  any 
Nippua  visible  difference  in  the  docks  themselves,  but  from  some  munici- 
pal difference  in  the  constitution  of  the  bodies  by  whom  the 
docks  are  managed."  His  Lordship  then  laid  down  this  principle 
(p.  123) : — "  The  appellants  are  the  occupiers  of  docks  entitled  to 
levy  tolls  from  those  who  use  the  docks,  and  so  are  liable  to  the 
same  responsibilities  as  would  attach  to  them  if  they  were 
the  absolute  owners,  and  using  them  for  their  own  benefit." 

It  is  obvious  that  not  one  word  of  this  judgment  applies  to 
the  present  case.  The  Marine  Board  were  not,  and  could  not  be, 
in  occupation  of  the  Clarence  River,  which  is  a  public  highway, 
nor  had  they  the  power  to  levy  any  tolls  whatever  for  navigating 
it.  By  section  55  of  35  Vic.  No.  7,  it  is  enacted  "that  there  shall 
be  payable,  and  paid  at  every  port  or  place  as  aforesaid,  at  which 
there  shall  be  a  pilot  establishment,  upon  every  registered  ship, 
whether  propelled  by  steam  or  otherwise  (vessels  employed  in 
the  whaling  trade  excepted),  a  half-yearly  harbour  and  light  rate 
of  4d.  per  ton.  And  the  payment  of  such  half-yearly  rate  shall 
be  made  on  or  before  the  30th  of  June  and  the  31st  day  of  De- 
cember in  each  year  to  the  Collector  of  Customs  at  such  port  or 
place."  It  is  absurd  to  call  this  statutoi'y  imposition  of  a  harbour 
and  light  rate  to  be  paid  to  the  Collector  of  Customs  the  levying 
of  tolls  by  the  Marine  Board  It  follows  that,  so  far,  neither  by 
statute  nor  by  the  common  law  was  any  duty  imposed  upon  this 
Board  either  to  establish  or  maintain  or  to  replace  any ''river 
marks  "  whatever.  This  view  is  also  supported  by  the  judgment 
of  Baron  Pollock,  in  Forbes  v.  Lee  Conservancy  Board  (27).  But 
then  it  is  contended,  as  alleged  in  the  declaration,  that  the  Board 
having  undertaken  to  replace  the  buoy,  it  therefore  became  their 
duty  to  replace  it  in  a  careful  manner.  The  case  of  Macph&r&on 
V.  The  Borough  of  Baihurst  (28)  was  referred  to  during  the  argu- 
ment as  bearing  upon  the  point ;  but  we  do  not  think  it  applies, 
inasmuch  as  the  injury  was  not  caused  either  by  contact  with  the 
thing  placed  in  the  river  by  the  Board,  or  by  any  alteration  in 
the  reef  caused  by  them. 

The  point  is  touched  upon  in  the  recent  case  of  Dormont  v. 
Famess  RaUivay  Company  (29).  The  question  there  was  whether 

(27)  4  Ex.  D.  116.  (28)  4  App.  Cm.  256.  (29)  11  Q.B.D.  496. 
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the  defendants  were  bound  to  remove  a  wreck  which  was  sunk  1884 
outside  the  harbour  of  Barrow.  The  plaintiff's  vessel  struck  Nipper 
upon  this  wreck,  and  was  so  much  injured  that  she  went  down,  hixsok 
In  giving  judgment  Mr.  Justice  Kay  (p.  499)  said : — "  It  was 
argued  that  under  the  Acts  of  Parliament  which  relate  to  the 
matter,  a  duty  to  protect  ships  against  this  wreck  was  thrown 
upon  the  defendants ;  and,  secondly,  that  even  if  that  were  not 
so,  by  taking  possession  and  commencing  to  destroy  it,  they 
assumed  that  duty,  and  are  therefore  liable.''  His  Loixlship, 
amongst  other  Statutes,  referred  to  sec.  4  of  the  40  &  41  Vic,  c.  16, 
which  provides  that  "where  any  vessel  is  sunk,  stranded,  or 
abandoned  in  any  harbour  or  tidal  water  under  the  jurisdiction 
of  a  harbour  or  conservancy  authority,  or  in  or  near  any  ap- 
proach thereto,  in  such  manner  as,  in  the  opinion  of  the 
authorities,  to  be  or  likely  to  become  an  obstruction  or  danger  to 
navigation  in  that  harbour  or  water,  or  in  any  approach  thereto, 
the  authority  may  take  possession  of,  and  raise,  remove  or  destroy 
the  whole  or  any  part  of  the  vessel,  and  may  light  or  buoy  any 
such  vessel  or  pai*t  until  the  raising,  removal,  or  destruction 
thereof.  It  is  obviously,"  says  His  Lordship,  "  a  strong  construc- 
tion to  treat  permissive  words  as  imposing  serious  obligation, 
which,  if  neglected,  may  expose  the  body  so  empowered  to  heavy 
damages,  and  I  should  hesitate  to  hold  on  this  ground  alone  that 
the  defendants  were  liable.  Nor  do  I  see  if  the  owner  of  the 
Brothers  had  not  become  by  negligence  or  otherwise  liable  for  the 
consequence  of  his  ship  being  sunk  in  the  Piel  Channel,  how  the 
harbour  authority,  by  simply  commencing  to  remove  that  wreck, 
can  be  held  to  have  incurred  a  duty  not  otherwise  cast  upon 
theuL  But  by  the  Act  of  1879,  the  defendants  were  empowered 
to  receive  a  certain  proportion  of  the  light  dues  from  ships 
entering  the  Piel  Channel,  and  these  dues  were  to  be  applied  by 
them  in  maintaining,  lighting,  regulating,  and  improving  Piel 
Harbour  and  Piel  Channel  up  to  and  beyond  the  place  of 
accident.  It  seems  to  me  that  these  words  did  impose  upon 
them  an  obligation  to  remove  such  an  obstruction  as  this  wreck, 
and  to  mark  its  position  by  buoys  until  removed,  and  to  apply 
whatever  funds  they  might  receive  under  the  Act  for  that  pur- 
pose, and  on  this  ground  I  think  the  action  against  them  must 
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^^^*        succeed."       There  the  judge  was  clearly  of  opinion  that  the 

Nipper     harbour  authority  was  not  bound  to  remove  the  sunken  wreck 

Hixiox.     ™ereJy  because  a  Statute  empowered  it  to  do  so ;  and.  further,  that 

the  harbour  authority  having  commenced  to  remove  the  wreck 

did  not  thereby  become  bound  to  remove  it  completely  and  mark 

its  position  by  buoys  until  removal. ' 

So  in  the  present  case  the  Marine  Board,  having  no  duty 
imposed  upon  them,  either  by  Statute  or  by  the  common  law,  to 
place  any  "river  maiks"  in  the  Clarence,  did  not,  because  they 
undertook  to  phice  a  new  mark  in  the  neighbourhood  of  an  old 
one,  impose  upon  themselves  the  obligation  to  place  that  mark  in 
a  careful  manner  in  reference  to  the  reef  in  question.  Clearly, 
the  buoy  having  been  washed  away,  the  Board  was  not  bound  to 
put  another  in  its  place,  either  on  the  point  of  the  reef  or 
anywhere  else.  Had  they  originally  determined  to  place  the 
buoy  in  the  centre,  or  at  either  end  of  the  reef,  they  might,  if  they 
had  thought  fit,  have  done  so;  and  if.  in  the  discharge  of  that 
self-imposed  and  gratuitous  task,  they  acted  with  want  of  skill  or 
judgment,  no  action  could  possibly  lie  against  them,  for  it  never 
could  be  held  that  a  jury,  in  a  case  of  the  oiiginal  laying  of  a 
buoy,  was  to  have  the  power  of  saying  authoritatively  whether 
the  place  selected  by  the  Marine  Board  was  right  or  wrong.  If 
that  be  80,  then  how  can  it  be  said  that  the  fact  of  a  buoy  having 
once  been  phiced  by  the  Board,  their  discretion  as  to  the  laying  of 
another  buoy  in  the  same  locality  is  in  any  degree  abridged  ?  Had 
there  been  any  evidence  of  the  Marine  Board  having  published  a 
notification  pointing  out  the  position  of  the  original  buoy,  and 
gixnng  directions  in  reference  to  vessels  passing  it,  that  micrht 
have  rendered  it  obligatoiy  on  them  when  replacing  it  either  to 
put  the  new  one  in  the  old  position,  or  if  in  a  new  position  to 
publish  fresh  directions  for  the  navigation  past  it.  And  it  may 
be  that  under  other  circumstances  the  Board  might  render  them- 
selves liable  for  the  rephwsing  of  a  buoy  in  a  position  different 
from  that  in  which  it  was  originally  moored ;  but  in  the  present 
cas^  no  such  circumstances  exist.  There  was  no  evidence  of  the 
publication  of  any  notice,  or  sailing  or  steaming  directions  in 
reterence  to  the  original  buoy,  which  the  defendant,  moreover, 
s&id  was  not  intended  as  a  mark  to  sail  by.    We  are  clearly  of 
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opinion  that  on  the  assumption  that  the  new  buoy  was  placed  in       1884 
a  position  within  the  reef,  and  fifty  yards  or  more  away  from  the  ~nipper~ 
site  of  the  old  one,  by  directions  of  the  Board  or  of  Captain 
Sixson,  the  present  action  does  not  lie,  and  that,  therefore,  the 
verdict  ought  to  be  entered  for  the  defendant. 

We  are  further  of  opinion — although  after  what  we  have  just 
said  it  is  unnecessaiy  to  say  eo — that  the  verdict  was  against 
evidence  on  two  grounds :  first,  as  to  the  employment  by  the 
Marine  Board  of  Andrews,  who  replaced  ihe  buoy ;  and,  secondly, 
as  to  the  plaintiffs'  contributory  negligence.  Andrews  was  the 
manager  of  the  punt  plying  across  the  river  at  Grafton,  and  was 
in  the  employment  of  the  Koads  Department.  Being  thus  always 
on  the  river,  he  was  requested  by  Captain  Hixson  to  "  look  after 
the  buoys  and  keep  them  clear."  He  never  considered  himself 
the  servant  of  the  Board,  and  what  he  did  was  done  to  oblige 
them.  He  never  made  any  demand  for  payment,  and  he  had  no 
salary,  but  sometimes  they  sent  him  down  102.  He  laid  the  buoy 
in  question  without  instmctions,  and  he  reported  what  he  had 
done.  After  he  had  replaced  the  buoy  he  received  a  telegram, 
dated  tbe  23rd  July,  in  these  terms: — "Pilot  at  Heads  reports 
that  the  buoy  at  Rocky  Mouth  has  drifted  again.  He  has  been 
ordered  to  go  and  replace  it."  The  defendant  says  that  he  gave 
no  instructions  to  Andrews  pnor  to  the  accident  respecting  this 
buoy,  but  on  this  occasion  he  gave  orders  to  the  pilot  to  replace 
it.  In  the  face  of  this,  the  only  evidence  adduced  tending  to  show 
that  the  Board  had  anything  to  do  with  the  replacing  of  the 
buoy,  the  verdict  was,  in  our  opinion,  manifestly  erroneous. 

As  to  the  contributory  negligence,  it  was  stated  by  the  master 
of  the  plaintiffs'  vessel  that  he  had  never  been  up  the  river 
l>efore.  The  chief  officer  also  said  that  he  had  never  been  on  the 
river  before.  The  master  further  stated  that  a  man  named  Woods 
was  on  board  to  assist  him  in  the  navigation;  that  he  took  him 
from  Sydney,  and  that  he  was  sent  by  the  owners  for  that  pur- 
pose. Woods  said  that  he  had  not  been  on  the  river  during  the 
six  months  immediately  before  the  loss  of  the  Argyle,  but  before 
that  be  had  been  up  and  down  the  river  once  a  week  for  sixteen 
months.  He  further  said  he  did  not  consider  himself  competent 
to  take  a  vessel  up  the  river  without  the  aid  of  the  buoys.     One 


136  CASES  AT  LAW.  [X.  S.  W.  R. 

1884  M'CoU,  who  had  been  seventeen  years  pilot  at  the  Clarence,  and 
NippBR  knew  the  river  thoroughly,  had  been  asked  by  telegraph  to  pilot; 
HixsoN  ^^®  vessel  up  and  down  the  river,  and  he  went  on  board  for  that 
purpose.  His  services  were  declined,  but  he  remained  on  board, 
and  was  told  by  the  master  that  if  he  required  his  guidance  lie 
would  ask  him,  M'CoU,  who  was  on  board  going  up  and  coming 
down  the  river,  gave  no  advice  because  he  was  not  asked  to  do 
so,  although  he  saw  that  on  both  occasions  the  vessel  was  being 
taken  through  the  reef  instead  of  outside  it.  This  man  according 
to  his  evidence,  which  there  is  no  reason  to  doubt,  knew  the  river 
well  without  reference  to  marks  or  buoys.  He  says,  speaking  of 
his  knowledge  of  it,  "No  buoy  guided  me,  going  up  or  down;  the 
deep  water  guided  me.  I  know  the  channel  without  a  buoy  night 
or  day."  Yet  this  competent  man,  sent  on  board  for  the  express 
purpose  of  piloting  the  vessel,  was  not  asked  by  the  master  to 
assist.  Again,  although  a  chart  of  the  river  was  easily  procurable 
in  Sydney,  there  was  no  such  chart  on  board.  Had  one  been  on 
board,  then,  without  any  buoy  or  mark,  the  position  of  the  reef 
would  have  been  easily  seen,  as  well  as  the  wide  space  of  deep 
water  between  it  and  the  opposite  shore.  Without  such  charti 
the  existence  of  the  reef  being  known  to  the  master,  as  he 
admitted,  he  must  have  known  of  the  large  extent  of  deep  water 
between  it  and  the  opposite  shore.  Under  all  these  dream- 
stances,  it  is  clear  that  there  was  such  an  amount  of  negligence 
on  the  part  of  the  master  as  to  render  the  verdict  manifestlf 
erroneous,  and  in  our  opinion  a  new  trial  ought  to  be  had  were  it 
not  that,  on  the  larger  ground  that  the  action  does  not  lie  at  all, 
the  verdict  ought  to  be  entered  for  the  defendant.  We  make  the 
Rule  absolute  for  that  purpose  with  costs. 

Rude  absolute  to  enter  a  verdict  for  defendarU,  xoith  costs. 

Attorney  for  plaintiffe:  Cape. 

Attorney  for  defendant:  Williams,  Crown  Solicitor. 
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CATION  COMPANY.  — - — ' — 

May  12. 

Ntgligence — Accident  to  person  seeing  passenger  off— Volunteer, 

The  plaintiff  went  on  board  the  defendants'  vessel,  then  lying  at  a  wharf,  in  ^^*'>*  ^-^-f 
order  to  carry  parcels  for  a  friend,  who  was  a  passenger  by  such  vessel.     When      ^^fnd      ' 
on  board,  he  was  requested  by  his  friend  to  go  on  shore  and  look  after  some  other      Junes  J. 
friends.    The  plaintiff,  for  this  purpose,  stepped  on  to  a  gangway,  placed  by  the 
defendants  as  a  mode  of  communication  between  the  vessel  and  the  wharf,  and 
when  he  had  reached  the  middle  of  the  gangway,  the  paddle-wheels  of  the  vessel 
were  revolved,  the  vessel  moved,  and  the  plaintiff  and  the  gangway  together  fell 
into  the  water.    Verdict  for  the  plaintiff. 

Heldf  on  motion  for  a  new  trial,  that  the  plaintiff  went  on  board  the  vessel  on 
bofliness,  and  not  as  a  volunteer,  and  that,  therefore,  the  defendants  were  liable 
for  the  accident  which  happened  to  him  by  their  negligence. 

Negligenck  The  first  count  of  the  declaration  stated  that 
before  and  at  the  time  of  the  committing  of  the  grievances  herein- 
after complained  of,  the  defendants  were  possessed  of  a  certain 
hteamship  then  lying  alongside  of  a  certain  wharf  in  the  Harbour 
of  Port  Jackson,  in  the  said  colony,  and  connected  with  the  said 
wharf  by  a  certain  gangway  then  the  property  of,  and  under  the 
control  of  defendants,  and  the  plaintiff  was  lawfully  passing 
over  the  said  gangway  from  the  said  steamship  to  the  said 
wharf,  in  and  about  certain  business  on  board  the  said 
steamship,  and  connected  therewith;  and  the  defendants,  by 
their  servants,  conducted  themselves  so  negligently  and 
unskilfully  in  and  about  the  care  and  management  of  the  said 
gangway,  and  in  and  about  the  care  and  management  of  the 
said  steamship,  that  by  reason  thereof,  while  the  plaintiff  was 
passing  over  the  said  gangway,  as  aforesaid,  the  said  steamer 
was,  without  any  warning  to  the  plaintiff,  suddenly  moved  from 
the  said  wharf,  and  the  said  gangway,  with  the  plaintiff  thereon, 
w^as  thrown  into  the  water,  whereby  the  plaintiff  suffered  the 
injuries  and  damage  in  the  next  count  more  particularly  men- 
tioned. 

2.  The  plaintiff,  in  the  second  count,  stated  that  the  defendants 
were  possessed  of,  and  had  the  care,  control,  and  management,  of 
the  said  steamship  and  gangway,  as  in  the  first  count  mentioned, 
and  the  plaintiff  was  lawfully  passing  over  the  said  gangway 
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Xkkr       ^y  ^^®  consent  and  peimission  of  defendants,  and  the  plaintiff 

p    ^*  ,       had  no  notice  that  there  was  any  risk  of  accident  in  crossing  tbe 

AND        said  gangway,  as  the  defendants  were  well  aware;   yet,  ihe 

RivKBs      defendants  conducted  themselves  so  unskilfully  and  improperly 

S.  N.  Coy.  j^^  ^^^  about  the  care  and  management  of  the  said  gangway  and 
steamship,  that  by  reason  thereof,  while  the  plaintiff  was  so 
passing  over  the  said  gangway  as  aforesaid,  the  said  steamer  was. 
without  any  warning  to  the  plaintiff^,  suddenly  moved  away  &om 
the  said  wharf,  and  the  said  gangway,  with  the  plaintiff"  thereon, 
was  thereby  thrown  into  the  water;  and,  by  means  of  the 
premises,  the  plaintiff  was  in  such  danger  of  his  life,  &e. 
Plea :  Not  guilty. 

The  action  was  tried  before  His  Honour  Mr.  Justice  Innes 
and  a  jury  of  four.  It  appeared  that  the  plaintiff,  on  the  evening 
of  7th  November,  1882,  accompanied  a  friend  of  his,  a  Mis 
Goddard,  carrying  her  parcels  on  board  one  of  the  defendants' 
vessels  then  lying  at  the  defendants'  wharf.  Miss  Gk>ddard  being 
a  passenger  in  the  vessel  to  the  Clarence  River.  The  communi- 
cation between  the  vessel  and  the  wharf  was  by  means  of  a 
wooden  gangway.  At  about  a  quarter  to  nine  o'clock  (the  vessel 
being  timed  to  leave  at  nine)  Miss  Goddard  asked  the  plaintiff  to 
go  on  shore  to  look  after  some  other  friends  who  were  on  the 
wharf.  The  plaintiff,  for  this  purpose,  stepped  on  to  the  gang- 
way, which  rested  one  end  on  the  vessel  and  another  end  on  the 
wharf.  His  evidence  was  that,  when  he  had  reached  the  middle 
of  the  gangway,  the  paddle  wheels  of  the  vessel  were  revolved, 
and^  the  moorings  being  loose^  the  vessel  moved,  and  he  and  the 
gangway  fell  together  into  the  water,  when  he  sustained  serious 
injuries,  for  which  he  brought  the  present  action.  The  defendants 
admitted  that,  as  was  necessary  before  starting  the  vessel,  the 
steam  was  passed  through  the  cylinders,  which  caused  the  paddle 
wheels  to  revolve,  and  the  moorings  being  loose  the  gangway  fell 
into  the  water;  but  evidence  was  given  to  show  that  the  plaintiff 
was  warned  not  to  cross  by  the  gangway,  and  that  he  persisted 
in  spite  of  the  warning  given ;  and  it  was  submitted  that  the 
accident  had  been  caused  by  plaintiff's  own  act. 

Tlie  jury  found  for  the  plaintiff,  with  500Z.  damages. 
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A  Rule  niai  for  a  new  trial  having  been  granted  on  the  grounds :        issi 
1.  That  the  plaintiff  being  a  mere  volunteer  the  defendants  were  "     trke 
not  liable.     2.  That  the  verdict  was  as^ainst  evidence: —  ^    '^• 

AND 

Salomcma,  Q.C.  {C.  B.  Stephen  with  him),  for  the  defendants,  Bkhmond 
^  moved  to  make  the  Bule  absolute.  The  plaintiff  was  at  most  a  s.  N.  cov. 
licensee.  Tn  Ivay  v.  Hedges  (1),  the  plaintiff,  the  tenant  of 
the  defendants,  was  allowed  access  to  the  fiat  roof  of  the  house, 
for  the  pui-pose  of  drying  clothes,  and  was  injured  by  reason 
of  a  rail  being  out  of  repair,  to  the  knowledge  of  his  landlords; 
and  it  was  held  that  the  plaintiff  could  not  recover  damages 
for  the  injuries  sustained  by  him.  We  also  refer  to  the 
judgment  delivered  in  the  Irish  case,  Sullivan  v.  Waters  (2). 
In  Hounsell  v.  Smyth  (3),  the  defendants  were  the  proprietors 
of  an  unf  enced  quarry,  situated  on  some  waste  land,  also  belonging 
to  them,  and  near  two  highways ;  and  the  plaintiff,  crossing  the 
waste  by  the  license  of  the  defendants,  fell  into  the  quarry  and  was 
injured :  and  it  was  held,  on  demurrer,  that  the  plaintiff  had  no 
cause  of  action.  In  Southcote  v.  Stanley  (4),  the  plaintiff  being  a 
visitor  to  the  defendants'  house  by  his  invitation,  a  glass  door, 
by  the  carelessness,  negligence,  and  default  of  the  defendant,  fell 
on  the  plaintiff  and  injured  him ;  and  it  was  held  on  demiurrer 
that  the  declaration  disclosed  no  caase  of  action. 

[Sir  J.  Martin,  C.J.  In  Heaven  v.  Pender  (5),  the  distinction 
is  pointed  out  between  a  visitor  and  a  customer.] 

A  person  entering  a  house  or  shop  on  business  goes  there  by 
the  invitation  of  the  owner ;  the  business  creates  a  duty  on  the 
part  of  the  owner.  But  a  visitor  is  there  merely  by  permission 
of  the  owner.    He  is  simply  not  a  trespasser. 

[Sir  J.  Martin,  C.J.  At  p.  507  of  the  report  of  Heaven  v. 
PeTidei'  (5),  I  find  the  following  passage  in  the  judgment  of  Brett, 
M.R.: — ^"So  the  owner  or  occupier  of  a  house  or  land  who  permits  a 
person  or  persons  to  come  to  his  house  or  land  has  no  contract  with 
sucti  person  or  persons,  but  has  a  duty  towards  him  or  them.] 

(1)  0  Q,B.D.  80.  (3)  7  C.B.  N.S.  ;  29  L.  J.  C.P.  203. 

(2)  14  Ir.  C.L.  Repts.  460.  (4)  1  H.  &  N.  247 ;  25  L. J.  Ex.  339. 

(5)  II  Q.B.D.  603. 
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The  defendants  here  had  no  duty  towards  a  person  in  the 

'  position  of  the  plaintiff,  who  merely  went  on  board  to  see  a  friend 

off.     The  word  "  permits/*  in  the  passage  quoted  by  His  Honour 

the  Chief  Justice,  cannot  mean  a  mere  peimission,  otherwise  it 

would  include  the  case  where  a  person  goes  into  a  private  bouse. 

[Faucett,  J.  Suppose  that  the  passenger,  instead  of  employ- 
ing a  porter,  gets  a  friend  to  take  his  luggage  on  board,  would 
not  such  friend  have  business  on  board  the  vessel  7] 

The  case  of  Heaven  v.  PeTider  (6)  has  no  bearing  on  the  case 
now  before  the  Court.  There  the  plaintiff  was  employed  by  a 
ship-painter,  who  had  contracted  with  the  ship-owner  to  paint 
the  outside  of  the  ship.  The  defendant,  the  dock-owner,  put  up 
the  staging,  and  he  was  held  to  have  warranted  that  it  was 
secure. 

[Sir  G.  Innes,  J.  Take  the  case  of  a  husband  or  brother 
going  on  board  to  see  his  wife  or  sister  off.  Would  not  the  ship- 
owner be  liable  for  negligence  which  caused  injury  to  such  a 
one?] 

Suppose  that  a  hawker  or  other  person  went  on  board  to  sell 
his  goods,  has  the  ship-owner  any  duty  towards  him  ? 

[Sir  G.  Innes,  J.  The  case  of  Ivay  v.  Hedges  (7)  has  been 
followed  in  Batchelor  v.  Foi^tesctie  (8).  Sir  J.  Martin,  C.J.  The 
case  of  Smith  v.  London  and  St  KathxiHne  Docks  Coy.  (9)  is 
against  you.] 

There  the  plaintiff  went  on  board  the  vessel  on  the  invitation 
of  one  of  the  ship's  officers,  and  the  defendants  must  have  known 
of  the  business  he  had  on  board ;  the  defendants  in  that  case  also 
knew  that  the  staging  was  dangerous.  Tour  Honors  will  observe 
that  Keating,  J.,  did  not  concur  in  the  decision  of  the  Court.  In 
Collis  v.  Selden  (10)  the  declaration  alleged  that  the  defendant 
negligently  hung  a  chandelier  in  a  public  house,  knowing  that 


(6)  11  Q.B.D.  503.  (7)  9  Q.B.D.  SO.  (8)  11  Q.B.D.  474. 

(9)  L.R.  3  C.P.  326.  (10)  L.R.  C.P.  495. 


VOL,  v.]  CASES  AT  LAW.  141 

plaintiff  and  others  were  likely  to   be   therein,  and   that  the  1S84 

chandelier  fell  on  the  plaintiff  and  injured  him ;  and  it  was  held,  Twck 

on  demurrer,  that  the  declaration  was  bad,  because  it  did  not  claribncjs 

disclose  any  duty  by  the  defendant  towards  the  plaintiff.  _  ^»» 

^  ^       ^  '^  KiCHMON'D 

RiVSRS 

[Sm  G.  Innes,  J.  In  IndeTnaur  v.  Dames  (11)  the  plaintiff  was  S.  N.  Coy. 
employed  by  the  gas-fitter  to  lay  on  gas  to  the  defendant's 
house;  he  was  not  employed  by  the  defendant;  is  not  that  like 
the  present  case  where  the  plaintiff  went  to  carry  some  luggage 
for  a  person  who  was  a  passenger  by  the  defendants'  vessel  ? 
White  V.  France  (12)]. 

There  is  no  precedent  for  an  action  of  this  kind.    The  verdict 
is  also  against  the  evidence. 

PUcher  (ffConnor  with  him)  showed  cause — It  is  admitted  on 
the  pleadings  that  plaintiff  was  on  board  the  vessel  by  the  invita* 
tion  of  the  defendants ;  the  plea  of  not  guilty  does  not  put  in 
issue  any  matter  alleged  in  the  declaration  by  way  of  induce- 
ment :  Tavemer  v.  lAUle  (13);  Hart  v.  Crowley  (14).  Southcote  v. 
Stanley  (15)  is  the  only  case  cited  in  support  of  the  proposition 
that  we  can  not  make  the  defendants  responsible  for  their 
negligence  if  we  went  on  board  the  vessel  on  their  invitation. 
That  case  is  referred  to  in  Carley  v.HUl  (16),  where  Cockburn,  C.J., 
says  at  p.  321 : — "The  exception  is  the  case  o{ Southcote  v.  Stanley, 
and  that  case  stands  entirely  on  the  relation  of  host  and  guest, 
and  is  founded  on  the  proposition  that  a  man  who  becomes  a 
guest  cannot  complain  of  the  want  of  good  appointments  in  the 
house  in  which  he  is  a  guest."  Here  the  plaintiff  was  doing  the 
work  of  a  porter,  by  carrying  luggage  on  board  for  a  passenger. 
If  any  steamship  company  were  to  refuse  to  admit  any  porters  or 
friends  of  passengers  on  board  their  vessels,  very  few  people  would 
travel  by  their  steamers.  In  all  the  cases  cited  for  the  defendants, 
the  negligence  charged  was  the  omission  to  do  something,  not  the 
commission  of  a  wrongful  act.  There  was  sufficient  evidence  to 
support  the  finding  of  the  jury. 

(11)  L.R.  2  C.P.  31 1.  (14)  12  Ad.  ft  EL  378. 

(12)  2  C.P.D.  308.  (15)  1  H.  &  N.  247;  25  L.J.  Ex.  339. 

(13)  5  Bing.  N.C.  678.  (16)  27  L. J.  C.P.  318. 

li'.S.W.R.,  Vol.  v.,  Law.  L 
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Tbiob  alleged  admissions  on  the  pleadings  which  were  not  supported  by 

C  ABBVGx  ^^®  evidence.      We  are  not  moving  to  enter  a   verdict  nan 

AND  obstante  veredicto, 

Richmond 

illVSBS  ^ 

S.  N.  Gov.  gjj^  J  jij^i^Tiy^  C  J  In  this  case  the  defendants  were  the 
MariiUf  G.J.  owners  of  a  steam  vessel,  moored  at  a  wharf  in  this  port,  and  about 
to  proceed  on  a  voyage  to  Giufton.  This  vessel  was  connected 
with  the  shore  by  a  landing  stage — ^a  structure  some  two  or  three 
feet  wide  and  ten  feet  long,  with  hand-rails  on  each  side,  and 
resting,  one  end  on  the  wharf,  and  the  other  on  the  vesseL  The 
plaintiff  accompanied  a  lady  to  the  wharf  on  the  evening  in 
question,  arriving  there  shortly  before  nine  o'clock,  the  time 
appointed  for  the  departure  of  the  vesseL  This  lady  was  about 
to  proceed  as  a  passenger  in  the  vessel,  and  the  plaintiff  carried  a 
parcel  for  her  on  board.  He  was  not  going  as  a  passenger  him- 
self ;  he  merely  went  to  assist  his  friend  by  cariying  this  parcel 
for  her.  Having  arrived  on  boaixl,  he  was  requested  by  the 
lady  to  return  to  the  shore  to  look  after  some  friends  of  hers  on  the 
wharf.  For  this  purpose  he  went  to  the  landing  stage,  and 
proceeded  to  cross  it,  and  while  he  was  upon  it,  it  fell  with  him 
into  the  water,  and  he  sustained  very  serious  injury,  for  which 
the  jury  awarded  him  5002.  damages.  The  ground  of  action  was 
that  the  defendants  were  guilty  of  negligence  in  the  management 
of  this  stage.  It  was  alleged  that  they  moved  the  vessel,  and 
shifted  the  stage,  and  so  caused  the  accideot  by  the  negligent 
way  in  which  they  acted. 

The  argument  has  been  twofold.  First,  assuming  that  there 
was  negligence,  the  defendants  say  that  the  plaintiff  was  not  in  a 
position  to  complain  of  the  injury  which  he  sustained.  In  other 
words,  if  the  negligence  of  the  defendants  caused  the  injuiy  to  the 
plaintiff,  he  was  not  entitled  to  maintain  this  action,  because 
he  went  on  board  the  defendants'  vessel  as  a  volunteer,  and  not 
on  business  connected  with  the  ship,  or  with  any  one  in  it. 

We  have  had  many  cases  cited,  and  in  some  of  them  we  find 
judges  expressing  opinions  which  it  is  not  easy  to  reconcile  with 
the  language  used  by  judges  in  other  cases.  It  is  not  difficult,how- 
ever,  to  discover  the  principle  on  which  the  decisions  are  based. 
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In  Smith  v.  London  and  St  KatheHne  Docks  Coy.  (17),  this 
])riQciple  is  as  fully  and  accurately  stated  as  in  any  of  the  cases 
referred  to ;  and  there  is  no  other  which,  in  its  facts,  so  closely 
resembles  the  present.  [His  Honour  read  the  headnote  and  a 
great  pai*t  of  the  judgment  of  BovUl,  O.J.,  at  pp.  331,  332  of  the 
report.]  It  will  be  observed  that  in  the  passage  which  I  have 
cited  the  word  "  business "  is  frequently  repeated,  and  the 
distiuction  isvdrawn  between  a  person  having  no  business,  and  a 
peraon  having  some  business  on  board  the  vessel;  the  reference 
to  the  baker  and  butcher  being  made  by  way  of  illustration 
only. 

I  am  of  opinion  that  the  plaintiff  had  business  on  board  of  the 
defendants'  vessel  He  was  accompanying  a  lady,  who  was  a 
]>assenger.  She  had  luggage  with  her,  which  he  assisted  her  to 
take  on  board.  He  then  went,  at  her  request,  to  the  gangway, 
to  convey  a  message  for  her  to  some  one  on  the  wharf.  If  he  was 
lawfully  on  board  the  vessel,  he  would  be  clearly  entitled  to  the 
same  protection  in  going  ashore  as  when  he  was  going  on  board. 
That  he  was  on  board  on  business,  and  not  as  a  volunteer,  I 
think  beyond  doubt.  Every  passenger  travelling  by  sea  has 
luggage  which  must  be  taken  on  board  by  some  one,  either  by 
the  passenger  himself,  by  a  porter,  by  some  friend,  or  by  some 
of  the  ship's  crew.  The  persons  doing  work  of  this  kind  are 
])ei'8onfl  transacting  business,  just  the  same  as  a  baker  or  butcher, 
who  takes  bread  or  meat  on  board.  They  are  engaged  in  the 
performance  of  work  necessary  in  every  passenger  vessel. 

It  appears  to  me,  therefore,  that  the  plaintiff  was  in  a  position 
to  sue  for  damages,  and  that  the  point  of  law  raised  by  the 
defendants  has  failed.  [His  Honour  then  went  through  the 
evidence,  advei"ted  id  the  second  ground  taken,  that  the  verdict 
was  against  the  evidence  because  of  the  plaintiff's  contributory 
negligence,  and  came  to  the  conclusion  that  there  was  sufficient 
evidence  to  support  the  verdict] 
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Faucett,  J.    As  pointed  out  by  His  Honour,  there  are  two    Fauceu,  J. 
points  set  up  by  the  defendants  in  this  case.     The  first  is  that  the 
plaintiff  had  no  right  to  maintain  this  action,  assuming  that  there 


(17)  L.R.  3C.P.  326. 
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was  evidence  of  negligence  on  their  part  which  caused  the  acci- 
dent, on  the  ground  that  he  was  a  mere  volunteer. 

As  to  the  difference  between  a  volunteer  and  a  person  having 
an  interest  or  business  in  respect  of  which  he  bas  gone  on  to  the 
defendants'  vessel,  the  principles  are  clear,  and  the  only  difficulty 
is  to  apply  those  principles  to  the  circumstances  of  this  particular 
case. 

It  appears  to  me  that  in  this  case  the  plaintiff  wa9  engaged  in 
business  on  board  of  the  defendants'  vessel.  The  plaintiff  accom- 
panied some  person,  a  lady,  who  was  a  passenger  by  such  vessel, 
and  had  some  luggage.  That  luggage  must  have  been  carried  by 
someone.  She  might  have  hired  a  porter  or  someone  else  to  do 
this  for  her.  Instead  of  doing  that,  her  friend,  the  plaintiff, 
carried  her  luggage  for  her.  It  appears  to  me  that  this  was  as 
much  a  matter  of  business  as  her  going  on  board  as  a  passenger. 
Her  friend,  the  plaintiff,  did  a  thing  which  was  necessary  to  be 
done  in  order  to  enable  her  to  go  on  her  voyage.  I  entirely  agree 
with  His  Honour  that  the  expression  used  in  Smith  v.  Lovdon 
and  8t  KaiheHne  Docks  Coy,  (18),  as  to  the  baker  and  butcher 
having  business  on  board  of  the  vessel,  are  mere  instances  of  what 
constitutes  a  "business."  The  plaintiff  here  was  not  a  mere 
volunteer.    The  first  ground  therefore  fails. 

A  question  of  pleading  has  been  raised,  but  it  is  a  secondary 
question,  and  I  give  my  decision  on  the  evidence  as  it  stands. 
[His  Honour  stated  that  he  came  to  the  conclusion  that  there  was 
evidence,  on  which  the  jury  might  have  acted,  that  the  injuries 
to  the  plaintiff  were  caused  by  the  defendants'  negligence.] 


luMM,  J.         Sib  G.  Inkes,  J.    I  am  of  the  same  opinion.    I  think  that  the 
Rule  should  be  discharged  on  both  the  grounds  taken. 

At  the  conclusion  of  the  plaintiff's  case,  a  nonsuit  was  moved 
for  by  Mr.  Darley,  who  cited  the  case  of  Southcate  v.  Stanley  (19). 
I  then  had  before  me  the  later  case  of  Smith  v.  London  and 
St  Kaiherine  Docks  Coy,  (18),  and,  on  the  authority  of  that 
case,  I  declined  to  nonsuit  the  plaintiff.  I  am  still  of  the  same 
opinion,  that,  so  far  as  the  question  of  law  is  concerned,  the 
plaintiff  is  entitled  to  recover. 

(18)  L.R,  3  C.P.  326.  (10)  1  H.  k  X.  247;  25  L.J.  Ex.  33a 
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The  case  put  forward  by  the  plaintiff  was  that  he  went  on  board 
the  defendants'  vessel  to  see  a  friend  off,  and  that  at  her  request 
lie  carried  some  part  of  her  luggage  on  board.  That  being  so,  it 
seems  to  me  that  he  was  there,  not  only  lawfully,  but  that  he  was 
engaged  in  a  legitimate  business,  and  was  not  a  mere  volunteer. 
The  passenger  had  business  on  the  vessel,  and  the  plaintiff  went 
there  just  as  much  on  business  as  if  he  had  been  an  ordinary 
porter.  It  is  not  possible  that  in  every  case  a  passenger  can 
cany  his  own  effects  on  board — ^he  must  have  some  person  to 
assist  him — and  this  case  is  not  within  the  principle  of  the 
decision  in  Sowthcote  v.  Stanley  (20).  Supposing  a  notice  had 
been  put  up  at  the  gates,  "  No  admittance  except  on  business/' 
and  my  servant  was  stopped  taking  my  luggage  on  to  the 
wharf,  I  being  a  passenger  by  the  steamer,  would  it  not  be  a  good 
answer  for  him  to  make :  ''  I  am  taking  my  master's  luggage  on 
board  the  vessel  ?"  The  same  principle  runs  through  the  well- 
known  case  of  Indermaur  v.  Dames  (21),  and  the  later  case  of 
Heaven  v.  Pender  (22).  The  plaintiff  having  gone  on  board  on 
business,  while  returning  to  the  wharf,  and.  making  use  for  that 
purpose  of  the  means  provided  by  the  defendants,  is  precipi- 
tated, through  their  negligence,  into  the  water,  and  sustains 
thereby  very  serious  injury.  It  seems  to  me  beyond  controversy 
and  too  clear  for  argument  there  was  a  right  of  action.  [His 
Honour,  as  to  the  evidence,  said  that  although  the  evidence  was 
veiy  strong  that  the  plaintiff  had  contributed  to  the  accident  by 
his  own  negligence,  the  verdict  ought  not  to  be  disturbed  on  that 
ground.] 

Rule  discharged,  ivith  costs. 


1884 


Trice 
Clarrncb 

AND 

Richmond 

Rivers 
S.  N.  Cot. 


Attorneys  for  plaintiff:  Shxn^ter,  Fitzgerald  &  Ashen*. 
Attorneys  for  defendants :  Creagh  Jk  Williams. 


(20)  1  H.  &.  N.  247;  26  L.J.  Ex.  339. 

(22)  11  Q.B.D.  503. 


(21)  L.R.  2  C.P.  311. 
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]gg4  HEYBE  AVD  Othkbs  v.  SWAN. 


Mays  9      **Cu$Um$  RegyHaUom  Act'  (42  Vic  No,  19),  we.  48— i^nu/tn^  of  goods  under 
*    '  permU-^J>miifo/ma9terio§toregood§-^Pleadmff. 


Martin,  C. J.,      Cbosb  DsMiTKBXBfl.    The  Mtion  wm  bronglit  lij  eonsignees  againat  tlM  mister 

H^iW^er,  J.   of  the  TeMel.    In  the  4th  coiwt  it  wm  fUted  that  the  plaintifi  pMsed  entries  for 

and  ^],0  goods  before  the  expiration  of  twenty-fonr  hoars  from  the  report  of  the  ship, 

»n/#,    .      ^^^  ^y^^^  ^^^  defendant  landed  the  goods  nnder  a  permit,  and  within  the  twenty* 

fonr  hoars  and  before  the  passing  of  the  entries  by  the  plsintiff;   and  it  was 

alleged  that  the  defendant,  oontrary  to  his  duty  in  that  behalf,  did  not  place 

the  goods  when  landed  under  charge  of  a  wharfinger  or  warehonseman  approved 

by  the  Collector  of  Customs,  but  left  the  goods  unpioteoted :  whereby  tiie  nid 

goods  became  damaged. 

The  6th  count  did  not  state  that  the  goods  were  landed  by  Yirtue  of  a  permit, 
but  alleged  that  they  were  landed  before  the  expiration  of  the  twenty-four  houn, 
and  before  the  plaintiff  passed  entries,  and  then  stated  that  *'  it  then  became  the 
duty  of  the  defendant,  as  master  of  the  said  ship,  to  take  due  and  proper  care  of 
the  goods,  when  so  landed  and  discharged  as  aforesaid."  ATerment  of  breach  of 
such  duty,  and  consequent  damage. 

The  6th  plea  stated  that  the  goods  were  shipped  under  a  bill-of-Iading  by  which 
they  were  to  be  landed  in  like  good  order  and  condition,  ftc,  certain  perils  and 
casualties  exoepted,  amongst  others  "  loss  or  damage  resulting  from  .... 
insufficiency  in  packing,  or  in  strength  of  packages,  sweating,  eyaporation  or 
decay,  effects  of  climate  or  heat  of  holds,  neglect,  default  or  error  in  judgment  of 
the  master,  mariners,  engineers  or  others  in  the  service  of  the  owners."  Aver- 
ment, that  the  alleged  damage  was  loss  and  damage  from  the  said  causes  and 
perils. 

The  7th  plea  stated  that  the  goods  were  carried  under  a  bill-oMading  made  by 
the  defendMit,  whereby  it  was  sgreed  that  the  goods  should  be  •  .  deUvered 
at  Sydney,  ftc,  and  that  the  said  delivery  at,  ko.,  should  be  from  the  said  ship's 
deck,  at  her  anchorage,  where  the  defendant's  responsibility  should  cease. 
Avennent,  that  the  said  alleged  damage  was  caused  and  took  place  after  the  goods 
were  delivered  from  the  said  ship's  deck  at  her  anchorage  at  Sydney  aforesaid,  and 
not  otherwise. 

HMf—Thtkt  the  4th  count  was  good.  By  sec.  48,  a  duty  is  imposed  on  the 
master  landing  goods  under  a  permit  before  the  expiration  of  twenty-four  hours 
from  the  report  of  the  vessel,  and  before  entries  are  passed  by  the  consignee,  to 
place  the  goods  so  landed  in  the  hands  of  a  wharfinger  or  warehonseman  approved 
by  the  collector. 

But,  AcU,  that  the  5th  count  was  bad.  No  obligation  is  imposed  by  oonmion 
law  or  by  statute  on  the  master  of  a  ship,  to  take  care  of  goods  landed  within 
twenty -four  hours  before  report,  or  before  entry.  His  duty  towaids  the  consignees 
will  depend  on  the  terms  of  the  contract  between  them. 

HM  also,  that  the  6th  plea  was  good.  If  the  defendant  can  make  out  that  the 
damage  oaaaed  oame  within  the  exceptions  mentioned  in  the  plea»  he  will  be 

entitled  to  a  verdict. 

HeM  also,  that  the  7th  plea  was  good.  The  question  whether  the  delivery  was 
audi  as  was  contemplated  by  the  contract  contained  in  the  btU-of -lading  is  for 
the  determination  of  the  jury.  The  plea  contains  a  sufficient  statement  that  the 
goods  were  delivered  at  Sydney. 

Judgment  for  the  defendant. 


r. 

Swan. 
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Demurrbb.  In  the  4th  count  of  declaration  it  was  stated  i8S4 
that  the  plaintiffs  were  importers  of  goods  within  the  meaning  hitdk 
of  the  Act  42  Vict.,  No.  19,  and  sneh  goods  were  imported  in  a 
ship  called  the  Qvlf  of  Venice  from  the  port  of  London  to  the 
port  of  Sydney.  And  the  plaintiffs  say  that  before  the  expira- 
tion of  twenty -four  hours  after  the  date  of  the  report  of  the 
said  ship  at  the  port  of  Sydney  they  made,  and  passed 
entries  of  the  said  goods;  and  the  plaintiffs  further  say 
that  the  defendant  discharged  and  landed  the  said  goods  from  the 
said  ship  under  a  permit  so  to  do,  granted  by  the  Collector  under 
the  48th  section  of  the  said  Act,  before  the  expiration  of  twenty- 
four  hours  after  the  date  of  the  report  of  the  said  ship,  and  before 
the  making  and  passing  of  the  entries  by  the  plaintiffs,  as  afore- 
said. And  it  then  became  and  it  was  the  duty  of  the  defendant, 
as  and  being  the  master  of  the  said  ship,  under  and  by  virtue  of 
the  provisions  of  the  Act  42  Vic.  No.  19,  to  place  the  said  goods 
under  charge  of  a  wharfinger  or  warehouse-keeper  approved  by 
the  Collector,  so  that  the  said  wharfinger  or  warehouse-keeper 
might,  atthe  expense  of  the  defendant, take  propermeasuresto pro- 
tect the  said  goods.  And  the  plaintiffs  say  that  the  defendant^  con- 
trary to  his  duty  in  that  behalf,  did  not  place  the  said  goods,  so  dis- 
charged and  landed  as  aforesaid,  under  charge  of  a  wharfinger  or 
warehouse-keeper  approved  by  the  Collector,  as  aforesaid,  nor 
were  any  proper  measures  taken  to  protect  the  said  goods,  so 
discharged  and  landed  as  aforesaid,  but  the  same  were  left  un- 
protected, whereby,  and  by  reason  of  the  defendant's  neglect  of 
duty  as  aforesaid,  the  said  goods  became  damaged,  and  were 
injured  by  rain,  and  greatly  deteriorated  in  value. 

The  5th  count  was  as  follows  : — And  the  plaintif&  also  sue  the 
defendaut  for  that  the  plaintiffs  were  importers  of  goods  within 
the  meaning  of  the  Act  42  Vic.  No.  19,  and  such  goods  were  im- 
ported in  a  ship  called  the  Ovlf  of  Venice  from  the  port  of 
Jx>ndon  to  this  port  of  Sydney.  And  the  plaintiffs  say  that, 
before  the  expiration  of  twenty-four  hours  afker  the  date  of  the 
report  of  the  said  ship  at  the  port  of  Sydney,  they  made  and  passed 
entries  of  the  said  goods ;  and  the  plaintiffs  further  say  that  the 
defendant  landed  and  discharged  the  said  goods  from  the  said 
ship  before  the  expiration  of  twenty-four  hours  after  the  date  of  the 
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1884  report  of  the  said  ship,  and  before  the  making  and  passing  of  the 
Hbtde  entries  by  the  plaintiffs  as  aforesaid.  And  it  then  became  and 
was  the  duty  of  the  defendant,  as  being  the  master  of  the  said 
ship,  to  take  due  and  proper  care  of  the  said  goods,  when  so 
landed  and  discharged  as  aforesaid.  But  the  defendant,  contrary 
to  his  duty  in  that  behalf,  did  not  take  due  and  proper  care  of 
the  said  goods,  when  so  landed  and  discharged  as  aforesaid,  but 
negligently  and  carelessly  left  the  same  unprotected,  whereby  the 
same  became  damaged  and  injured  by  rain,  and  of  less  value  to  the 
plaintiffs. 

Pleas:  By  the  6th  plea  the  defendant,  as  to  the  said  4th  and 
5th  counts  respectively,  says  that  the  said  goods  were  carried 
in  the  said  ship  under  and  in  accordance  with  a  bill  of  lading 
made  by  the  defendant,  whereby  it  was  provided  and  agreed  that 
the  said  goods  should  be  carried  in  the  said  ship,  and  delivered  to 
the  plaintiffs  at  Sydney  aforesaid,  in  the  like  good  order  and 
condition  as  that  in  which  they  were  shipped,  certain  perils  and 
casualities  mentioned  in  the  said  bill  of  lading  excepted;  and  the 
defendant  says  that  the  said  perils  and  casualities  so  excepted 
were,  amongst  others,  loss  or  damage  resulting  from  any  of  the 
following  causes  of  perils,  that  is  to  say: — Insufficiency  in  pack- 
ing, or  in  strength  of  packages,  sweating,  evaporation,  or  decay, 
effects  of  climate  or  heat  of  holds,  neglect,  default  or  error  in 
judgment  of  the  master,  mariners,  engineers,  or  others  in  the 
service  of  the  owners.  And  the  defendant  further  says  that  the 
alleged  injury  and  damage,  in  the  said  counts  mentioned  respec- 
tively, were  loss  and  damage  resulting  from  the  said  causes  and 
perils  hereinafter  mentioned,  and  not  otherwise. 

And  for  a  7th  plea  the  defendant,  as  to  the  said  4th  and 
5th  counts  respectively,  says  that  the  said  goods  were  carried  in 
the  said  ship  under  and  in  accordance  with  a  bill  of  lading  made 
by  the  defendant,  whereby  it  was  provided  and  agreed  that  the 
said  goods  should  be  canied  in  the  said  ship,  and  delivered  at 
Sydney  aforesaid,  in  the  like  good  order  and  condition  as  that  in 
which  they  were  shipped,  and  that  the  said  delivery  of  the  said 
goods  at  Sydney  aforesaid  should  be  from  the  said  ship's  deck  at 
her  anchorage,  where  the  defendant's  responsibility  should  cease; 
and  the  defendant  says  that  the  alleged  injury  and  damage  to  the 
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said  goods,  in  the  said  counts  respectively  complained  of,  were        1884 
caused  and  took  place  after  the  said  goods  were  delivered  from      eeydk 
the  said  ship's  deck  at  her  anchorage  at  Sydney  aforesaid,  and  not      g^^N. 
otherwise. 

Demurrer  to  the  6th  plea  on  the  grounds : — 1.  That  the'cause 
of  action  in  the  said  4th  and  5th  counts  is  a  breach  of  a 
statutory  duty  causing  damage  to  the  plaintiffs,  and  is  quite  apart 
from  and  independent  of  the  bill  of  lading.  2.  That  the  bill  of 
lading,  so  far  as  it  is  set  out  in  the  said  plea,  does  not  include,  or 
refer  to,  or  contemplate  the  cause  of  action  sued  on  in  the  said  4th 
and  5th  counts.  3.  That  the  cause  of  action  in  the  said  4th 
and  5th  counts  of  the  declaration  is  a  breach  of  statutory  duty, 
causing  damage  to  the  plaintiffs,  and  there  is  no  agreement 
alleged  in  the  said  plea  between  the  plaintiffs  and  the  defendant, 
absolving  the  defendant  from  the  said  breach  of  duty,  as  the  plea 
does  not  allege  that  the  bill  of  lading  therein  mentioned  was 
made  by  or  with  the  plaintiffs,  or  that  the  plaintiffs  were  the 
consignees  of  goods  named  in  the  said  bill  of  lading,  or  indorsees 
of  the  said  bill  of  lading,  to  whom  the  property  in  the  goods 
therein  mentioned  passed,  upon  or  by  reason  of  such  consignment 
or  indorsement.  4.  That  the  said  plea  confesses,  but  does  not 
avoid,  the  said  cause  of  action. 

Demurrer  to  the  7th  plea  on  the  same  grounds  as  those  noted 
in  respect  of  demurrer  to  the  6th  plea. 

The  defendant  gave  notice  of  his  intention  to  object  to  the 
sufficiency  of  the  4th  and  5th  counts  on  the  grounds: — 1.  That 
the  said  counts  do  not  disclose  any  cause  for  action.  2.  That  the 
Statute  mentioned  therein  does  not  confer  any  right  of  action 
upon  the  plaintiffs  against  the  defendant  under  the  circumstances 
in  the  said  counts  respectively  alleged. 

St^Jien,  Q.C.  {Sly  with  him),  for  the  plaintiffs  (May  8) — ^In  the 
4th  count  the  breach  of  duty  alleged  is  for  not  observing  the 
requirements  of  sec.  48  of  the  '*  Cuatoma  Begulation  Act'*  (1).  In 

(I)  42  Vic.  No.  19,  8.  48,  enacti: —  ourgo.     Bat   goods   thns   diioharged, 

**  The  Collector  may,  in  special  cases,  whether  dutiable  or  not,  shall  be  placed 

grant  permits  to  enable  ships  to  be  dis-  by  the  master  or  owner  of  such  ship 

charged  prerionsly  to  the  report  thereof,  under  charge  of  a  wharfiDger  or  ware- 

or   to  the  passing  of  entries  for  the  honse-keeper  approved  by  the  Collector, 
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10M        the  5tb  count  the  breadi  is  for  not  takii^  dneeaie  of  the  goods 
Hbtm      when  landed ;  these  eoants,  we  sabmit,  are  both  good. 

[Sis  J.  ILurm,  CJ.  Were  not  sections  45-49  intended  fur 
fiscal  pnrpoaes  only  ?] 

Sec:  48  applies  to  all  goods^  wbetber  dntiaUe  or  not  The 
goods  were  landed  before  the  time  bad  expired  within  which  we 
were  boond  to  pass  entries. 

[Sir  J.  Martin^  C  J.  The  daty  of  protecting  goods  landed  is  by 
sec.  48  cast  on  the  wharfinger  or  warehouseman.] 

The  defendant,  by  his  negligence,  has  prevented  the  goods  from 
being  protected  by  the  wharfinger  and  warehouseman,  and  he  is 
liable  for  any  damage  which  may  have  happened  to  them  by 
snch  n^lect:  Couch  v.  Sted  (2),  Atkinson  v.  Netvcastle  and 
Oateahead  Waterworks  Coy.  (3),  Clancy  v.  Davis  (4). 

Salomons,  Q.C.  (C  B.  Stephen  with  him),  for  the  defendant — 
The  object  of  the  Act,  as  appears  from  the  preamble,  was  to 
regulate  the  collection  of  customs  duties,  not  to  create  any  rights 
in  the  shipper  or  consignee  of  goods  as  against  the  master  of  the 
vessel.  Where  any  obligation  is  imposed  on  the  master  it  b 
expressly  said  so,  as  in  section  51. 

[Sir  J.  Martin,  C.J.  A  duty  is  imposed  on  the  master  to 
place  the  goods  when  landed  under  the  protection  of  a  wharfinger 
or  warehouseman.] 

The  pleas  are  good :  Petrocochino  v.  Bott  (5). 

Stephen,  Q.C.,  in  reply  (9th  May). 

[Sir  J.  Martin,  C.J.  We  do  not  want  to  hear  you  on  the  4th 
count.  In  the  5th  count  you  do  not  allege  any  landing  under  a 
permit.  The  cause  of  action  must  therefore  be  for  breach  of 
contract ;  but  you  have  not  so  fi*amed  your  declaration.] 

who  shall,  %t  the  expense  of  the  master    dne  entries  for  the  same  are  passed."— 
or   owner   of  snoh  ship,   take  proper    2  OL  Stat.  2598. 
meaanres  to  proteot  the  eaigo.  And  snch        (2)  3  £.  ft  R  402 ;  23  L.  J.  Q.a  121. 
goods  shall  not  be  deliTored  by  each        (3)  2  Ex.  D.  441. 
wharHnger  or  warehouse-keeper  until        (4)  3  N.S.W.  L.R.  299. 

(5)  L.R,9C.P.  SoJ. 
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The  master,  whether  acting  in  acoordanee  with  or  contrary  to        1884 
law,  is  obliged  to  take  due  care  of  goods  landed  by  him;  and  his      b.kyvk 
neglect  so  to  do  is  a  breach  of  duty.    The  goods  were  landed  for      g  ** 
the  convenience  of  the  master,  without  any  permit,  and  before 
the  twenty-four  hours  had  been  allowed  to  elapse.     In  Booth  v. 
Noiih^EastemRy,  Co.  (6),  the  defendants  were  held  liable  for  not 
providing  a  safe  mode  by  which  cattle  carried  by  them  under  a 
contract  could  be  delivered  to  the  plaintiff. 

The  pleas  are  bad.  They  admit  the  allegations  in  the  4th 
count,  and  set  up  a  contract  which  was  performed  before  the 
cause  of  action  declared  on  arose. 

[Sib  J.  Martin,  C.J.  They  state  that  the  damage,  which  you 
say  occurred  after  the  landing  of  the  goods,  was  within  the  terms 
of  a  contract  by  which  they  are  exonerated  from  liability.  They 
will  have  to  prove  such  a  bill  of  lading  as  will  protect  them  from 
all  liability  for  injuries  caused  after  the  landing.] 

No  delivery  terminating  the  contract  contained  in  the  bill  of 
lading  is  stated  in  the  7th  plea. 

His  Honour  the  Chief  Justice  delivered  the  judgment  of  the 
Court  {Martin^  G.3.\  Windeyer  and  Inifies,  JJ.) 

Sir  J.  Martin,  C.J.  The  first  count  of  this  declaration  is  Martin,  C.J. 
framed  nnder  the  48th  sec.  of  42  Vic.  No.  19.  [His  Honour  read 
the  section.]  Now,  the  object  of  that  section  appears  to  be  two- 
fold :  The  Collector  of  Customs  is  to  approve  of  wharfingers  or 
warehousemen,  into  whose  custody  goods  are  to  be  given,  and 
that  power  is  given  him  for  the  protection  of  the  revenue ;  but, 
further  than  that,  the  wharfinger  or  warehouseman  is  bound  to 
take  proper  steps  to  protect  the  goods  placed  under  his  charge. 
Not  only  was  it  in  contemplation  of  the  Legislature  that  these 
steps  should  be  taken  in  order  to  protect  the  revenue,  but  also  in 
order  to  protect  the  cargo  when  landed  in  this  way.  It  is  alleged 
in  this  count  that  the  defendant  got  a  permit  to  land  these  goods 
before  the  passing  of  an  entry.  Having  done  that,  then  this 
clause  imposes  on  him  the  obligation  of  placing  them  in  the  hands 
of  a  wharfinger  or  warehouseman.    The  count  states  that  he  did 

(6)  L.R.  2  Ex.  173. 
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1884       not  do  so ;  and  the  rain  fell,  and  the  goods  were  damaged  because 
HrrDB      there  was  nobody  to  look  after  them,  and  because  the  duty  im- 
SwAv       posed  on  the  defendant  by  this  section  was  not  discharged  by 
him.    It  appears  to  the  Court  that  that  count  sufficiently  dis- 
closes a  cause  of  action,  and  that  it  is  a  good  count. 

The  2nd  count  does  not  contain  the  statement  of  the  goods 
being  landed  by  virtue  of  a  permit,  but  allies  that  they  were 
landed  before  the  twenty-four  hours  within  which  the  consignees 
might  have  passed  entries  had  elapsed,  and  that  they  were  landed 
before  they  passed  the  entriea    The  count  goes  on  to  allege  that 
it  then  became  the  duty  of  the  defendant,  as  being  the  master 
of  the  said  ship,  to  take  due  and  proper  care  of  the  goods,  when 
so  landed  and  discharged  as  aforesaid.     Now,  there  is  no  clause 
in  this  or  any  other  Statute  of  which  we  are  aware  which  imposes, 
in  the  case  of  a  landing  of  goods  not  under  the  48th  section,  the 
duty  on  the  master  of  taking  care  of  such  goods.     But  it  is  said 
that  the  comn^ion  law  imposes  an  obligation  of  that  kind.     It  is 
argued  thus : — ^The  Statute  contemplates  that  there  should  be  a 
report  before  entries  are  passed  ;  but  in  this  case,  before  report  or 
entry,  the  goods  were  landed.    The  goods,  it  is  said,  were  thus 
landed  in  violation  of  the  law,  and  were,  therefore,  illegally 
landed,  and  thus  the  liability  arose,  on  the  part  of  the  person  so 
landing  the  goods,  to  take  care  of  them.     Supposing  that  the 
master  of  a  ship  had  gone  to  Clarke  Island,  or  to  any  ottier 
portion  of  the  harbour  where  there  was  no  wharf,  it  might  be 
contended  that  he  was  liable  to  look  after  any  goods  which  he 
landed  there.     But  that  would  depend,  not  on  the  fact  of  his 
having  put  them  there,  but  on  the  contract  between  him  and  the 
consignor  or  consignee.     That  is  also  true  of  the  irregular  landing 
complained  of  in  this  case.     It  would  be  necessary,  in  order  to 
make  out  a  good  cause  of  action,  to  set  out  the  contract  in 
exteneo,  or  in  part,  and  to  state  a  breach  of  it  by  the  defendant 
We  therefore  think  that  the  count  is  not  maintainable. 

The  first  plea  sets  forth  an  agreement,  or  portion  of  an  agree- 
ment, which  is  to  free  the  defendant  from  liability  for  loss  or 
damage  of  the  particular  kinds  enumerated,  and  among  others 
"  against  any  loss  or  damage  resulting  from  .  •  the  neglect, 
default,  or  error  in  judgment  of  the  master,  mariners,  engineers. 
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or  others;  and  the  defendant  further  says  that  the  alleged  injury        1884 
and  damage     ,     .    were  loss  and  damage  resulting  from  the  said      ^^^ 
causes  and  perils  hereinbefore  mentioned."    We  have  then  to      ^^' 
inquire  what  the  "injury  and  damage"  was.    It  occurred  after  the 
goods  were  put  on  shore.    The  plea,  having  set  foi*th  what  the 
exceptions  are  as  to  the  master's  liability,  then  goes  on  to  say 
that  the  damage,  which  took  place  on  shore,  was  a  damage  within 
the  causes  and  perils  thereinbefore  mentioned.     It  is  alleged  in 
the  plea  that  there  was  a  contract  to  free  the  master  from 
liability  with   reference    to   any  negligence  by  him    or    auy 
mariners,  engineers,  or  others  in  the  service  of  the  owners,  and  if 
the  defendant  could  make  out  that  the  injuries  came  within  that 
exception,  he  would  be  entitled  to  a  verdict,  and  anything  short 
of  wilful  negligence  would  free  him  from  all  liability. 

The  next  plea  sets  forth  a  bill  of  lading  by  which  the  goods 
should  be  delivered  at  Sydney  in  the  like  good  order  and  condi- 
tion as  that  in  which  they  were  shipped, /' and  that  the  said 
delivery  of  the  said  goods,  at  Sydney  aforesaid,  should  be  from 
the  said  ship's  deck  at  her  anchorage,  where  the  defendant's  re- 
sponsibility should  cease,  and  the  defendant  says  that  the  alleged 
injury  and  damage  .  •  were  caused  and  took  place  after  the 
said  goods  were  delivered  from  the  said  ship's  deck  at  her 
anchoracfe  aforesaid  and  not  otherwise."  It  struck  some  of  us  at 
first  that  it  would  be  necessary  to  state  a  delivery  in  terms  of 
the  contract.  But  when  we  look  at  the  whole  of  the  plea,  it  is 
plain  that  is  what  was  said.  There  is  to  be  a  delivery  in  Sydney, 
and  that  is  the  kind  of  delivery  mentioned.  It  is  said  that  the 
injury  arose  after  the  goods  had  been  delivered,  and  that,  by  the 
terms  of  the  contract,  the  master  is  not  liable  for  injury  so 
caused.  That  raises  the  question  whether  there  was  delivery 
which  completed  the  contract.  That  still  leaves  the  question  for 
determination  by  the  jury  as  to  what  was  delivery  within  the 
meaning  of  the  contract. 

The  first  count  is  good,  the  second  is  bad;  and  both  the  pleas 
are  good. 

Judgment  for  the  defendant. 

Attorney  for  plaintiffs :  Sly, 

Attorneys  for  defendants :  Bradley  d:  Son, 
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May  7,  23.    Banker  and  eustomer-^ath  credit  bond— -Bight  of  hank  to  atop  credit  wUhout 

notice. 

MartiUf  C.J.)      __,         «_«-•«  ../•«. 

Favcett  J.        When  a  baQk  grants  a  cash  credit  to  a  eastomer  to  a  certain  epeeified  amount^ 

and  npon  receiving  satisfactory  security,  and  promises  to  honoor  drafts  to  the  extent 

Windeyer,  J.  of  the  credit,  it  incurs  a  liability,  and  undertakes  an  obligation  to  honour  the 

drafts  of  the  customer  up  to  the  amount  specified.     It  undertakes  such  obligation 

by  the  very  nature  of  the  transaction,  and  cannot  get  rid  of  it  capriciously,  with* 

out  cause  and  without  notice,  without  being  guilty  of  a  breach  of  contract. 

The  plaintiff,  in  an  action  brought  against  the  defendant  bank  for  dishonouring 
his  cheques,  gave  evidence  that  he  saw  the  defendants'  manager^  when  the  latter 
promised  to  give  him  a  cash  credit  to  the  amount  of  £200,  at  a  rate  of  interest 
agreed  upon,  on  his  procuring  satisfactory  sureties.  Plaintiff  submitted  the  names 
of  sureties,  which  were  approved.  In  answer  to  a  question,  the  defendants' 
manager  told  the  plaintiff  that  he  might  draw  the  whole  amount  the  next  day  if 
he  liked.  The  bond  was  signed  by  the  sureties,  and  the  plaintiff  operated  on  the 
credit  for  some  time,  when  the  defendants,  without  notice  of  their  intention  to 
terminate  the  credit,  dishonoured  the  plaintiff's  cheques.  On  the  above  facts  being 
proved,  the  judge  at  the  trial  nonsuited  the  plaintiff. 

Held  by  the  Court  {Jliartin,  C.J.,  dissenting),  that  the  nonsuit  was  wrong. 

Bankeb  and  Customeb.     The  declaration  was  as  follows : — 
Thomas  Dawson  sues  the  Bank  of  New  Zealand  for  that  the  de- 
fendants were  bankers,  and  carried  on  the  business  of  bankers  at 
a  banking  house  in  Sydney,  in  the  said  colony,  and  the  plaintiff 
thereupon  retained  and  employed  the  defendants  as  his  bankers, 
and  the  defendants  accepted  such  retainer  and  employment,  upon 
the  terms,  amongst  other  things,  that  the  defendants  should  pay 
on  presentment  any  cheque  or  cheques  drawn  by  the  plaintiff 
on  the  defendants,  and  duly  presented  for  payment  at  the  said 
banking  house  of  the  defendants,  by  any  person  lawfully  entitled 
to  receive  the  amount  of  such  cheque  or  cheques,  although  there 
might  be  no  moneys  of  the  plaintiff  in  the  hands  of  the  defend- 
ants applicable  to  that  purpose  at  the  time  of  the  presentment 
thereof,  so  long  as  the  indebtedness  of  the  plaintiff  to  the  de- 
fendants should  not  at  the  time  of  the  presentment  of  such 
cheque  or  cheques,  together  with  the  amount  of  such  cheque  or 
cheques,  exceed  in  the  whole  the  sum  of  200Z.,  and  that  the 
plaintiff  should  pay  the  defendants  the  current  rate  of  bank 
interest  in  respect  of  such  indebtedness^  and  find  two  sureties 
for  the  payment  of  such  indebtedness.     And  afterwards  the 
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pl&mtiff  drew  three  several  cheques,  for  the  sums  of  Hi.  Ss.  4id,,        I8d4 

SI.  8&  6d,  and  51.,  directed  to  the  defendants.    And  the  several  DAWbon 

persons  who  were  the  lawful  holdera  of  the  said  cheques,  and  ^^^^^  ^^ 
entitled  to  receive  the  amounts  thereof  respectively,  duly  pre-        ^bw 

^S A LAND 

seated  the  said  cheques  at  the  said  banking  house  for  payment 
And  all  conditions  were  fulfilled,  &c.  Breach — that  the  defend- 
ants did  not  pay  the  said  cheques  or  any  of  them,  whereby,  &c. 

PiEAa    1.  A  denial  of  the  retainer.    2.  That  it  was  a  term  and 
condition  of  the  alleged  retainer  and  employment  of  the  defen- 
dants by  the  plaintiff,  that  if  the  defendants  should  at  any  time 
be  desirous  of  determining  theb  said  retainer  and  employment 
and  should  give  notice   to   the   plaintiff  of  such   desire,   the 
defendants  should  not  be  called  upon  to  pay  any  cheques  of  the 
plaintiffs  drawn  after  such  notice.  Averment,  that  the  defendants 
gave  such  notice,  and  that  the  cheques  in  the  declaration  alleged 
to  have  been  dishonoured  were  drawn  by  the  plaintiff  after  such 
notice. 

The  action  was  tried  before  His  Honour  the  Chief  Justice  and 
a  jury  of  four,  when  the  following  evidence  was  given: — 
Thomas  Dawson,  the  plaintiff,  said: — 

"In  AaguBt,  ISSl,  I  saw  the  defendants'  manager,  Mr.  Holt.  I  don^t  recoUeot 
the  date.  I  asked  bim  if  he  ooold  entertain  a  small  cash  credit  aocoant  if  I  found 
•stisfactoiy  securities ;  that  I  wanted  a  cash  credit  independent  of  the  partnership 
business.  He  said  he  would  do  it  if  he  approved  of  the  names.  I  submitted  the 
nsmes  of  Mr.  Badgery  and  Mr.  John  Davis;  the  amount  of  the  overdraft  was  to 
be  2002.  He  gave  me  a  document  of  guarantee  to  get  signed  (looks  at  the  paper). 
This  is  it.  It  is  dated  16th  August,  ISSl.  Both  Mr.  Davis  and  Mr.  Badgery 
signed,  and  I  gave  it  to  the  bank  (put  in).  There  was  nothing  said  to  me  about 
the  time  the  accommodation  was  to  last.  Nothing  was  said  to  me  about  a  notice 
not  to  draw  cheques  terminating  the  account.  On  leaving  the  bank  I  asked  Mr. 
Holt  what  interest  he  was  going  to  charge  me,  and  he  said  7  per  cent.  I  also 
ssked  what  terms,  as  I  drew  periodically.  I  said  "When  can  I  draw?"  He  said 
"Drsw  to-morrow  if  you  like."  I  said  "I  can  draw  the  whole  of  it  to-morrow  if 
I  likef '  He  said  *'  Yes."  After  that  I  operated  on  the  account  until  December, 
1882,  no  exception  being  taken  to  any  of  my  drafts  up  to  that  time,  and  I  keeping 
within  the  2002." 

On  27th  November,  1882,  the  defendants'  manager  wrote  to  the 
plaintiff  at  Wagga  Waji^ga: — "Your  account  not  having  assumed 
the  character  we  were  led  to  believe  it  would  when  it  was  opened, 
we  shall  feel  obliged  if  you  will  make  arrangements  to  relieve  us 
of  the  overdraft  at  your  earliest  convenience."  This  letter  did 
not  reach  the  plaintiff,  but  a  press  copy  of  it  was  shown  him  by 
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the  defendants'  accountant  on  13th  December,  when  the  plaintiff 
said  that  he  would  make  arrangements  to  pay  off  the  overdraft  as 
soon  as  he  could.  On  that  day  he  paid  302.  Il8.  to  his  credit. 
Plaintiff  then,  and  afterwards,  asked  for  an  account,  but  none  was 
furnished  him  until  January,  1883.  On  19th  December,  1882, 
the  defendants'  manager,  in  reply  to  a  letter  of  the  plaintiff's, 
wrote  requesting  that  he  would  take  "immediate  steps  to  pay  off 
the  overdraft." 

The  plaintiff  replied  to  this  letter,  and  on  22nd  December, 
defendants'  manager  wrote  giving  their  reasons  for  the  steps 
which  they  were  taking;  and  the  letter  continued: — ^"It  is  for 
this  reason  that  I  must  ask  you  to  relieve  me  of  it  (the  overdraft) 
at  your  very  earliest  convenience." 

On  the  same  day,  the  plaintiff  wrote  to  the  defendants' 
manager  that  he  would  take  steps  early  in  the  coming  year  to 
discharge  his  obligation. 

Later,  on  the  same  day,  22nd  December,  the  plaintiff  drew  a 
cheque  for  111.,  which  the  defendants  cashed. 

On  29  th  December,  plaintiff  drew  one  of  the  cheques  the 
subject  of  this  action,  for  51,  88.  4d;  and  on  2nd  January,  1883, 
he  drew  the  cheque  for  SI.  88.  Qd.,  and  on  3rd  January,  he  drew 
the  cheque  for  51.  These  three  cheques  were  dishonoured  by  the 
defendants. 

His  Honour  the  Chief  Justice,  at  the  close  of  the  plaintiff^s 
case,  granted  a  nonsuit,  on  the  ground  that  the  defendants  were 
not  bound  to  honour  the  plaintiff's  overdrafts  longer  than  they 
thought  fit. 

A  Bule  nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
having  been  granted,  on  the  ground  that  His  Honour  the  Chief 
Justice  was  wrong  in  nonsuiting  the  plaintiff: — 


Jlay  7.  Owen,  Q.C.,  and  C.  B.  Stephen  {O'Conmyi'  with  them)  for  the 
'  plaintiff,  on  7th  May,  moved  to  make  the  Rule  absolute — This 
case  is  different  from  Hemming  v.  Bank  of  Netu  South  Wales  (1), 
because  there  no  evidence  was  given  of  any  contract  except  that 
contained  in  the  cash  credit  bond;  there  was  no  agreement  to 
advance  any  money  at  all.     Here,  on  the  contrary,  we  have  the 


(1)  S.M.IL,  26th  May,  ISSl. 


VOL.  V.J  CASES  AT  LAW.  167 

plaintifi's  evidence  of  his  conversation  with  the  defendants'  man-        1884 

ager,  when  he  is  told  that  he  could  draw  the  whole  the  next  day  Dawson 

if  he  wished.    The  bank,  if  they  wished,  could  have  given  notice  g^^^  ^^ 
of  the  termination  of  the  cash  credit ;  the  fact  of  the  giving  of       New 

^S A  LAN  D  • 

such  notice  is  raised  by  the  defendants'  plea,  and  its  reasonable- 
ness would  be  for  the  jury.  The  defendants  here  do  not  give  us 
notice  that  the  overdraft  is  at  an  end,  but  ask  us  to  pay  it  off. 
On  the  very  day  on  which  the  defendants  write  asking  us  to 
meet  the  overdraft  at  our  earliest  convenience,  they  cash  our 
cheque  for  lU.  We  never  drew  up  to  the  full  amount  of  our 
overdraft.  The  relation  of  banker  and  customer  constitutes  an 
agreement  between  the  parties,  made  for  valuable  consideration, 
which  cannot  be  put  an  end  to  without  notice.  The  plaintiff 
might  have  drawn  the  200^  out  the  day  after  the  conversation 
with  the  defendants'  manager. 

[Sib  J.  Martin,  C.J.  If  he  had  done  so,  and  if  the  cheque  had 
been  dishonoured,  he  would  have  had  a  right  of  action  on  the 
special  facts  proved.] 

The  case  of  Gumming  v.  Shand  (2)  is  in  point. 

SaloTnons,  Q.C.  {Bird  with  him),  for  the  defendants,  showed 
cause — No  agreement  by  the  defendants  to  allow  the  plaintiff  to 
overdraw  to  the  amount  of  200L  was  proved;  the  conversation 
with  the  defendants'  manager  only  related  to  the  time  when  the 
plaintiff  might  operate  on  the  overdraft ;  and  such  conversation 
took  place  before  the  bond  was  given.  The  making  of  the  bond 
is  not  alleged  in  the  declaration  as  the  consideration  for  giving 
the  cash  credit.  The  plaintiff  has  to  show  thaft  the  bank  is  bound 
to  give  credit  to  the  amount  of  2002.,  and  in  that  case  the  obliga- 
tion of  the  bank  could  not  be  got  rid  of  by  any  notice.  The 
plaintiff's  contention  amounts  to  this : — that  so  long  as  the  names 
of  the  sureties  remain  on  the  bond,  the  defendants  are  obliged  to 
honour  the  plaintiff's  cheques,  and  they  cannot  dose  the  account; 
and^  as  the  guarantee  is  a  continuing  one,  if  the  plaintiff  keeps 
below  the  amount  of  the  bond,  we  should  never  be  able  to  release 
ourselves  from  the  obligation. 

(2)  5  H.  ft  N.  96  ;  29  L.J.  Ex.  129. 
K.8.W.R.,  VoL  v.,  Law.  M 
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[Sib  J.  Mabtin,  QJ.  Is  the  acceptance  of  a  bond  equivalent 
to  an  agreement  by  the  bank  to  allow  credit  to  the  amount 
named?] 

Such  is  the  plaintiff's  contention ;  and  the  bank,  whenever  it 
makes  up  its  balance,  would  have  to  place  the  amounts  repre- 
senting the  limit  of  all  cash  credits  among  its  liabilities.  We 
called  on  the  plaintiff  to  pay  off  his  overdraft,  and  the  cheques  on 
which  this  action  is  brought  were  drawn  after  the  receipt  by  him 
of  such  notice. 

Owen,  in  reply — ^The  cash-credit  bond  is  for  advances  made 
and  to  be  made.  A  course  of  dealing  has  been  established  which 
cannot  be  put  an  end  to  without  notice:  Gumming  v.  8hand  (3). 

[Sib  J.  Mabtin,  C.J.    That  was  a  very  different  case  to  this.] 

We  complain  that  the  case  was  not  left  to  the  jury;  the  agree- 
ment between  the  plaintiff  and  the  defendants'  manager  ought 

to  have  been  left  to  the  jury. 

Cur.  adv.  vuU. 


May  23. 


On  23rd  May,  the  following  judgments  were  delivered,  the 
Court,  by  a  majority  {Martin,  C  J.,  dissenting),  making  the  Rule 
absolute. 

Martin,  C.J.  SiB  J.  Mabtin,  C.J.  In  this  case  the  plaintiff  requested  the 
manager  of  the  defendant  bank  to  grant  him  a  cash  credit  to  the 
extent  of  2002.,  which  such  manager  agreed  to  on  the  usual 
guarantee  bond  being  entered  into  by  approved  sureties.  The 
names  of  two  sureties  were  then  submitted  to  the  manager,  and 
a  printed  form  of  bond,  with  the  blanks  filled  in,  was  given  to 
the  plaintiff,  who  thereupon  procured  the  signatures  to  it  of  the 
sureties,  and  handed  it  to  the  bank.  Either  at,  the  time  of  the 
negotiation  for  the  credit  or  at  the  time  of  the  handing  over  of 
the  bond  (which  does  not  clearly  appear),  the  manager,  on  being 
asked  by  the  plaintiff  whether  he  could  draw  at  once  and  for  the 
whole  amount,  told  him  that  he  could.  The  plaintiffs  evidence 
on  this  point  was  as  follows: — "There  was  nothing  said  to  me 

(3)  5  H.  ft  N.  98;  29  L.J.  Ex.  129. 
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about  the  time  this  accommodation  was  to  last.  Nothing  was 
said  to  me  about  a  notice  not  to  draw  cheques  terminating  the 
account  On  leaving  the  bank  I  asked  Mr.  Holt  (the  manager) 
what  interest  he  was  going  to  charge  me,  and  he  said  "  7  per 
cent."  I  also  asked  what  terms,  as  I  drew  periodically.  I  said, 
*'  When  can  I  draw?"  He  said,  "  Draw  to-morrow,  if  you  like." 
I  said,  "  I  can  draw  the  whole  of  the  money  if  I  like?"  He  said, 
"  Yea" 

After  this  the  plaintiff  drew  various  cheques,  but  never  at  any 
time  in  excess  of  the  stipulated  credit.  Ultimately,  the  bank, 
desiring  to  dose  the  account,  two  or  three  times  requested  the 
plaintiff"  to  make  arrangements  for  that  purpose.  After  the  last 
of  these  requests,  a  cheque  drawn  by  the  plaintiff  was  paid  by 
the  bank,  but  three  others  subsequently  drawn  were  dishonoured, 
although  no  direct  notice  was  given  to  the  plaintiff  before  the 
drawing  or  presentation  of  these  cheques  that  the  permission  to 
operate  on  the  credit  was  cancelled. 

For  the  dishonour  of  these  cheques  the  plaintiff  brought  his 
action,  alleging  an  agreement  by  the  bank  in  consideration  of  his 
procuring  the  bond  before  mentioned  to  permit  him  to  draw  for 
the  amount  stated  therein.  The  case  was  tried  before  me,  and  I 
nonsuited  the  plaintiff,  on  the  grouud  that  the  bank  was  not 
bound  to  honour  any  of  the  plaintiff's  overdrafts  further  or  longer 
than  they  thought  fit. 

I  am  of  opinion  that  the  nonsuit  was  right.  It  is  clear  law 
that  the  assent  of  the  parties  to  the  terms  of  an  agreement  must 
be  mutual,  even  although  the  promise  of  one  of  them  be 
in  itself  positive  and  unambiguous.  "  There  are  certain  cases," 
as  stated  in  Chitty  on  Contracts^  "  in  which  if  it  appear  that  the 
one  party  never  was  bound  on  his  part  to  do  the  act  which  forms 
the  consideration  for  the  promise  of  the  other,  the  agreement  will 
be  void  for  want  of  mutuality."  Now,  granting  that  there  was 
a  promise  by  the  bank's  manager  to  honour  the  plaintiff's  cheque 
to  the  extent  of  200!.,  there  was  no  promise  by  the  plaintiff  to 
borrow  from  the  bank  to  that  extent,  or  to  any  extent  at  alL  Of 
course  it  is  evident  that  the  plaintiff  was  anxious  to  be  permitted 
to  overdraw,  and  the  bond  was  procured  for  the  very  purpose  of 
enabling  him  to  do  so,  but  there  was  no  agreement  on  his  part  to 
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draw  for  any  portion  of  the  money  which  the  bank  promised  to 
advance  him.  The  agreement  waa  unilateral,  and  therefore  void. 
The  bank,  on  the  one  hand,  say  to  the  plaintiff: — "  You,  having 
given  us  the  bond  of  two  approved  sureties,  may  draw  upon  us. 
when  you  like,  to  the  extent  of  2002,"  but  the  plaintiff  does  not, 
on  the  other  hand,  say  that  he  will  draw  for  that  sum  or  any 
part  of  it.  The  bond  is  of  no  benefit  to  the  bank  unless  the 
plaintiff  overdraws,  and  this  the  plaintiff  does  not  bind  himself 
to  do.  The  plaintiff  thus  being  under  no  obligation  whatever  to 
the  bank,  the  bank  is  under  no  obligation  to  him. 

It  has  been  held  that  if  A  agree  that  in  consideration  that  B, 
the  obligee  of  a  bond  on  which  C  is  liable,  will  forbear  to  sue  C 
for  a  certain  time,  he  (A)  will  pay  the  sum  due  on  the  bond  to  B; 
B  is  not  in  that  case  bound  by  his  promise  to  forbear,  although  it 
is  equally  clear  that  unless  he  do  forbear  he  cannot  sue  A  on  his 
agreement:  Morton  v.  Bi^ien  (4).  That  case  was  in  principle 
very  like  the  present,  for  there  it  was  held  that  the  holder  of  the 
bond  was  not  bound  by  his  promise  to  forbear  suing  on  it  for  a 
time  in  consideration  of  a  third  party  agreeing  to  pay  it  if  he 
should  so  forbear;  so  here  a  promise  made  to  allow  the  plaintiff 
to  overdraw  in  consideration  of  the  guarantee  by  the  bond  to  pay 
the  overdraft  was  npt  binding  upon  the  bank. 

To  decide  otherwise  would  be  equivalent  to  holding — (1)  That 
the  defendant  was  bound  to  continue  the  credit  as  lonc^  as  the 
plaintiff  wished,  and  the  sureties  did  not  object;  or  (2)  that  the 
credit  was  to  be  continued  until  terminated  by  notice  from  the 
bank ;  or  (3)  that  it  was  to  continue  for  such  time  as  the  jury 
might  consider  reasonable,  or  the  Court  might  consider  it  to  be 
binding.  To  hold  in  any  of  the  ways  thus  put  woxdd  be 
equivalent  to  tlie  insertion  in  the  contract  between  the  parties  of 
a  term  to  which  they  had  not  agreed,  a  thing  which,  it  is  clear, 
can  not  be  done.  For  these  reasons  I  am  of  opinion  that  the  Bule 
should  be  discharged. 


Faucftf,  J.  Faucett,  J.  The  question  in  this  case  is,  whether  there  was 
an  obligation  on  the  part  of  the  defendant  bank  to  honour  the 
plaintiff's  cheques,  on  certain  terms,  within  the  limit  of  200/. 

(4)  7  A.  &  E.  26. 
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although  the  plaintiff  had  actually  no  funds  in  the  bank  to  meet 
his  cheques. 

Mr.  Dawson,  the  plaintiff,  gives  the  following  evidence  -.—"In 
August,  1881, 1  saw  the  defendants'  manager,  Mr.  Holt.  I  asked 
him  if  he  would  entertain  a  small  cash  credit  account  if  I  pro- 
cured satisfactory  sureties;  that  I  wanted  a  cash  credit  independ- 
ent of  our  partnership  business.  He  said  he  would  do  so  if  he 
approved  of  the  names.  I  submitted  the  names  of  Mr.  Badgery 
and  Mr.  John  Davis.  The  amount  of  the  overdraft  was  to  be 
200J.  He  gave  me  a  document  or  guarantee  to  get  signed.  Both 
Mr.  Badgery  and  Mr.  Davis  signed  it,  and  I  gave  it  to  the  bank 
Nothing  was  said  as  to  the  time  it  was  to  last;  nothing  was  said 
about  a  notice  not  to  draw.  7  per  cent,  was  mentioned  as  the 
interest  to  be  charged.  I  also  asked  what  terms,  as  I  drew 
periodically.  I .  said  '  When  can  I  draw  V  He  said,  '  Draw  to- 
morrow if  you  like.'  I  said,  'I  can  draw  the  whole  of  it  to- 
morrow if  I  like?'  He  said, '  Yes.'  After  that  I  operated  on  the 
account." 

It  appears  to  me  that  there  is  ouly  one  way  of  reading  this 
language.  It  contains  an  application  from  the  plaintiff  to  the 
bank  for  a  cash  credit  to  the  extent  of  200!.,  and  a  promise  on  the 
part  of  the  bank  to  grant  the  cash  credit  so  asked,  charging  7  per 
cent,  interest,  provided  the  plaintiff  could  procure  satisfactory 
sureties.  Two  sureties  are  named,  and  are  accepted  as  satisfac- 
tory by  the  bank.  The  document  of  guarantee — a  continuing 
guarantee — ^is  signed  by  the  sureties  and  handed  to  the  bank. 
The  bank  accepts  the  document,  and  allows  the  plaintiff  to 
operate  on  the  account.  The  promise  made  by  the  bank  to  grant 
the  cash  credit  is  thus,  when  the  guarantee  is  accepted,  and  still 
more  when  the  account  is  operated  on,  converted  into  a  contract 
on  the  part  of  the  bank.  That  contract  is  to  grant  a  cash  credit 
to  the  extent  of  200Z.,  the  sureties  being  liable  to  the  bank  to 
that  extent  so  long  as  the  account  is  kept  open.  So  far  it  appears 
to  me  there  can  be  no  manner  of  doubt. 

What,  then,  is  a  cash  credit  ?  One  mode  of  ascertaining  what 
a  cash  credit  is  would,  I  should  have  thought,  have  been  by  the 
evidence  of  bankers  and  others  acquainted  with  banking  affairs. 
In  the  absence  of  such  evidence  I  shall  refer  to  GUbari's  work  on. 
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the  Principles  and  Practice  of  Bankers,  not  citing  it  as  a  binding 
legal  authority,  but  as  a  work  of  considerable  repute  among 
bankers.  In  page  506,  Mr.  Gilbart  says : — "A  cash  credit  is  an 
undertaking  on  the  part  of  the  bank  to  advance  to  an  individual 
such  sums  of  money  as  he  may  from  time  to  time  require^  not 
exceeding  in  the  whole  a  certain  definite  amount,  the  individual 
to  whom  the  credit  is  given  entering  into  a  bond  with  sureties,, 
generally  two  in  number,  for  the  repayment  on  demand  of  the 
sums  actually  advanced,  with  interest  upon  each  issue  from  the 
day  on  which  it  is  made."  Again,  in  the  same  page,  Mr.  GUbaH 
says : — *'  A  cash  credit  is,  in  fact,  the  same  thing  as  an  overdrawn 
account,  except  that  in  a  current  account  the  party  overdraws  on 
his  own  individual  security,  and  in  the  cash  credit  he  finds  two 
sureties  who  are  responsible  for  him.  Another  difference  is,  that 
a  person  cannot  overdraw  his  current  account  without  requesting 
permission  each  time  from  the  bank ;  whereas  the  overdrawing  of 
a  cash  credit  is  a  regular  matter  of  business — it  is,  in  fact,  the 
very  thing  for  which  tiie  cash  credit  has  been  granted."  Mr. 
GUbart  gives  some  extracts  from  evidence  taken  before  a  com- 
mittee of  the  Lords  and  Commons.  In  page  507  he  gives  &s  an 
answer  to  a  question  the  following  words : — "  When  a  person 
applies  for  a  cash  credit,  which  is  not  an  immediate  advance  of 
money  on  the  part  of  the  bank,  but  a  conferring  of  the  power  or 
privilege  of  drawing  upon  the  bank  to  the  extent  specified,  the 
person  proposes  two  or  more  personal  securities ;  a  bond  is  made 
out,  and  he  draws  as  occasion  requires."  In  page  508  he  gives 
another  extract  from  the  evidence : — "  After  the  permanent  credit 
is  given,  the  option  of  using  it  lies  solely  with  the  borrower,  not 
with  the  bank,  as  does  also  the  option  of  the  period  of  repay- 
ment." The  last  extract  I  shall  give  from  this  work  is  in  page 
510,  where  Mr.  Grilbart  says: — "As  by  cash  credits  the  banks 
render  themselves  liable  to  be  called  upon  at  a  moment's  notice 
for  the  amount  of  the  credit  granted,  it  is  natural  to  suppose  they 
contemplate  some  advantage  in  return.  The  advantage  contem- 
plated is  the  circulation  of  their  notes." 

Although  I  have  no  doubt  that  the  extracts  which  I  have  given 
show  correctly  the  nature  and  character  of  cash  credits  as  under- 
stood amongst  bankers,  wherever  cash  credits  form  a  part  of  the 
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system  of  banking,  still  I  might  hardly  feel  justified  in  using 
them  if  I  did  not  find  them  fully  supported  by  the  highest 
authority.  In  Swan  v.  The  Oovemor  and  Company  of  the  Bank 
of  ScoUand,  an  appeal  from  the  Court  of  Session  of  Scotland 
(10  Bligh's  R.  N.  S.,  527),  Lord  Brougham,  in  giving  judgment  in 
the  House  of  Lords,  says : — "  The  Scottish  banks,  both  public  and 
private,  have  for  more  than  a  century  past  been  in  the  habit  of 
granting  accommodation  to  their  customers  by  way  of  what  is 
called  cash  credits — a  mode  of  conducting  business  which  may 
almost  be  said  to  have  become  classical  from  the  description  and 
commendation  given  of  it  by  Mr.Hume,in  one  of  hismost  celebrated 
political  essays.  It  consists  in  the  opening  an  account  to  a  certain 
limited  amount  with  the  customer  on  his  finding  good  security 
for  any  balance  which  may  at  any  time  of  settlement  be  found 
due.  Upon  this  credit  he  operates  by  drafts  on  the  bank,  and 
these  are  honoured  up  to  the  amount  specified  during  the  whole 
period  of  the  party's  occasion  for  the  accommodation.  Interest  is 
charged  on  the  sums  drawn,  and  thus  the  party  only  pays  for 
what  he  actually  uses,  while  he  runs  no  risk  of  keeping  money  by 
him  beyond  the  occasions  of  the  day ;  and  the  bank  runs  little  or 
no  risk,  because,  besides  the  surety's  liability,  it  has  constant 
means  of  knowing  the  nature  of  the  customer's  dealings,  and 
inferring  from  them  the  state  of  his  circumstances." 

These  observations  of  Loi'd  Brougham  ai*e,  as  it  appears  to  me, 
in  entire  accordance  with  the  extracts  I  have  given  from  Mr. 
OiJbart's  work.  From  them,  taken  together,  I  am  clearly  of 
opinion  that  when  a  bank  grants  a  c&sh  credit  to  a  customer  to  a 
certain  specified  amount  upon  receiving  satisfactory  sureties,  it 
incurs  privid  facie  a  liability,  and  undertakes  an  obligation  to 
honour  the  drafts  of  the  customer  up  to  the  amount  specified.  It 
undertakes  such  obligation  by  the  very  nature  of  the  transaction, 
and  cannot  get  rid  of  it  capriciously,  without  cause  and  without 
notice,  without  being  guilty  of  a  breach  of  contract.  The  fact  is, 
it  is  simply  a  contract  on  the  part  of  a  money-lender  to  lend 
money  up  to  a  certain  amount,  but  in  sums  as  the  borrower  may 
from  time  to  time  require  upon  getting  satisfactory  security. 
For  instance,  a  money-lender  agrees  to  advance  up  to  lOOOi.  in 
such  sums  a8  the  borrower  may  require,  charging  interest  on  each 
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sam  M  advaneed,  upon  eondition  that  he  gets  secarity  upon 
landed  properly  to  the  extent,  say,  of  lO.OOOf.  He  gets  and 
accepts  the  sccarity.  Sorely,  if  he  refoses  at  any  time  to  advance 
mr/ney  to  the  borrower  while  within  the  limit  specified,  he  is 
liable  for  a  breach  of  contract 

I  think  that  daring  the  argument  the  nature  of  a  cash  credit 
was  not  sufficiently  considered,  and  that  it  was  treated  too  much 
as  scarcely  differing  from  an  ordinary  overdraft.  But  in  an 
ordinary  case  of  overdraft  the  bank  merely  permits  the  customer 
to  overdraw  his  account;  while  in  the  case  of  granting  a  cash 
credit,  the  bank  by  the  very  nature  of  the  transaction  contracts 
to  allow  him  to  overdraw  to  the  amount  specified. 

I  think  also  that  during  the  argument  too  much  weight  was 
priven  to  the  bond  or  document  of  guarantee,  as  if  it  contained 
the  whole  of  the  contract.  That,  it  may  be  conceded,  is  a  one- 
sided, a  unilateral,  promise  or  undertaking.  But,  according  to 
the  evidence,  the  promise  of  the  bank  was  anterior  to  the  signing 
of  that  document,  and  was  conditional  upon  its  accepting  it. 
When  the  bank  accepted  it,  as  I  have  already  said,  the  contract 
on  its  part  was  complete  and  binding,  dimming  v.  Shand  (5) 
has  no  bearing  on  the  case. 

It  is  said  that  there  is  no  binding  contract  on  the  part  of  the 
bank  to  honour  the  plaintiff's  drafts,  for  want  of  mutuality,  inas- 
much as  the  plaintiff  is  not  bound  to  draw,  and  may  never  draw, 
on  the  bank.  When  a  matter  rests  on  agreement  alone,  the 
agreement  or  promises,  and  consequently  the  obligation,  must  be 
mutual.  But  there  are  numerous  cases  in  which  a  person  pro- 
mises to  do  some  act,  provided  another  person  do  something  whicli 
that  other  person  is  not  bound  to  do,  but  if  he  does  it,  the  pro- 
misor is  bound  to  fulfil  his  promise.  The  common  case  of  a 
peraon  promising  or  offering  a  reward  to  any  person  who  will  do 
a  specified  act  or  service  is  an  instance.  No  person  is  bound  to 
do  the  specified  act  or  service;  but  if  any  one  does  it,  the 
j)romisor  is  bound  to  pay  the  reward.  Also,  if  a  defendant 
has  promised  the  plaintiff  to  pay  him  a  sum  of  money  in  con- 
sideration of  the  plaintiffs  procuring  a  tenant  for  the  defendant, 
or  getting  him  a  sale  or  purchase  and  conveyance  of  a  particular 

(5)  5  H.  a  N.  98;  29  L.J.  Ex.  129. 
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estate,  there  is  a  good  and  valid  consideration  for  the  promise ; 
and  if  the  plaintiff,  although  he  was  not  bound  to  do  so,  does  in 
fact  get  a  tenant  or  procure  a  sale  or  purchase  of  the  estate,  he 
will  be  entitled  to  recover:  1  Ry,  and  Mood,  195  (cited  in  Add, 
on  Contr.,  p.  9). 

Here  the  promise  of  the  bank  to  grant  the  cash  credit  to  a 
specified  amount,  being  conditional  on  the  plaintiff  getting  satis- 
factory sureties,  when  the  condition  is  performed  by  the  plaintiff 
getting  the  sureties  and  the  bank  accepting  them,  the  promise 
becomes  obligatory  on  the  bank;  and  when  the  plaintiff  after- 
wards draws,  his  right  to  have  the  draft  honoured  is  complete.  I 
may  here  add  that  if  the  argument  resting  on  want  of  mutuality 
be  valid,  the  surety-bond  or  guarantee,  being  in  itself  clearly  one- 
sided, would  be  worthless;  because,  according  to  the  argument, 
the  bank  not  being  bound  to  honour  the  drafts,  the  surety-bond 
or  guarantee  would  be  void  from  want  of  mutuality — ^a  positiou 
which,  if  it  were  held  good,  would  soon  put  an  end  to  this  portion 
of  banking  business. 

I  by  no  means  say  that  the  bank  may  not,  under  certain 
circumstances,  put  an  end  to  its  liability.  The  sureties  may, 
upon  giving  proper  notice  and  paying  what  is  due,  terminate 
their  responsibility.  So,  on  the  other  hand,  if  one  of  the  sureties 
becomes  insolvent,  the  bank  is  no  longer  bound.  Further,  as  the 
bank  is  not  bound  to  allow  a  transaction  of  this  kind  to  go  on  for 
ever,  I  by  no  means  say  that  it  may  not,  by  giving  proper  notice, 
put  an  end  to  its  undertaking;  or  possibly  that  it  may  not,  if  the 
borrower  becomes  insolvent,  refuse,  without  any  notice,  to 
honour  bis  draft.  All,  however,  that  I  am  now  called  upon  to 
say  is  that  from  the  nature  of  the  transaction  the  bank  is 
frimdfaAAe  bound  to  honour  the  borrowers  drafts  while  within 
the  limits  agreed  upon. 

Lastly,  the  declaration  may  not  set  out  all  the  incidents  and 
qualifications  of  the  contract  It  sets  out  just  so  much  as  is 
necessary  to  make  out  a  primA  fade  case — ^a  very  common  course 
of  pleading.  And  I  am  of  opinion  that  the  evidence  is  quite 
sufficient  to  support  the  declaration,  and  to  call  for  an  answer 
from  the  defendant.  For  the  reasons  given  I  am  of  opinion  that 
the  nonsuit  was  erroneous,  and  ought  to  be  set  aside. 
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Since  writing  the  foregoing,  His  Honour  the  Chief  Justice, 
whose  judgment  I  have  had  the  advantage  of  reading,  has  called 
my  attention  to  two  cases,  viz.,  Burtrni  v.  The  Oreat  Western  Ry, 
Coy.  (6);  and  Tke  Oreat  Nx>rfhem  Ry.  Coy.  v.  Witham  (7).  Tlie 
first  is  the  converse  of  this  case,  and  might  be  applicable  if  the 
action  were  brought  by  the  bank  against  Mr.  Dawson-  for  not 
drawing  cheques,  but  it  is  not  relevant  to  the  present  question. 
The  second  case,  both  in  the  reasoning  and  the  decision  of  the 
Court,  is  entirety  in  accordance  with  the  view  I  have  taken. 
There  was  a  tender  by  the  defendant  to  supply  the  plaintiff 
company  with  iron  in  such  quantities  as  the  company  might 
order  from  time  to  time,  which  tender  was  accepted  by  the  com- 
pany. Several  orders  were  given  by  the  company,  and  duly 
executed.  Ultimately  the  defefndant-  reftised  to  supply  any 
more,  and  the  action  was  brought  by  the  company.  The 
same  objection  was  taken  as  here,  that  the  agreement  was 
unilateral,  and  therefore  void,  as  the  company  was  not  bound 
to  give  any  orders.  But  the  Court  held  otherwise.  Keesiing,  J., 
says: — "The  order  in  question  was  not  executed;  the 
defendant  seeking* to  excuse  himself  from  the  performance  of  his 
contract  because  it  was  UBilateral^  the  company  not  being  bound 
to  give  the  order.  The  ground  upon  which- it  was  put  by  Mr. 
Seymour  was,  that  there  was  no  consideration  for  the  def^daut's 
promise  to  supply  the  goods ;  in  other  wt>rds,  that  inasmuch  as 
there  was  no  obligation  on  the  company  to  give  an  order,  there 
was  no  consideration  coming  from  the^company,  and*  therefore  no 
obligation  on- the  defendant  to  supply  the  goods.  The  case  mainly 
relied  on  in  support  of  that  contention  was  ^urtotir  v.  The4}reat 
W.  R.  Coy.  But  that  is  not'  an  authority  in  the  defendant's 
favour.  It  was  the  converse  case.-  TheCourt  there  held  that  no 
action  would  lie  against  the  company  for  not  giving  an  order.  If 
before  the  order  was  given  the  defendant  had  given  notice  to  the 
company  that  he  would  not  perform'  the  agreement,  it  might  be 
that  he  would  have  been^  justified  in-  so*  doing.-  But  here  the 
company  had  given  the  order,  and  had  consequently  done  some- 
thing which  amounted  to  a  consideration."  The  judgment  of 
Brett,'  J.  (now  M.  R.),  is  to  the  same  eflect.     He  says :  "  The 

(6)  9  Exch.  697.  (7)  L.R.  9  C.P.  16. 
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objection  to  the  plaintiff's  right  to  recover  is  that  the  contract  is 
unilateral.  I  do  not,  however,  understand  what  objection  that  is 
to  a  contract.  Many  contracts  are  obnoxious  to  the  same  com- 
plaint. If  I  say  to  another, '  If  you  will  go  to  York  I  will  give 
you  1001*  that  is  in  a  certain  sense  a  unilateral  contract.  He  has 
not  promised  to  go  to  York.  But  if  he  goes,  it  cannot  be  doubted 
that  he  will  be  entitled  to  receive  the  1002.  So,  if  one  says  to 
another, '  If  you  will  give  me  an  order  for  iron,  or  other  goods,  I 
will  supply  it  at  a  given  price' ;  if  the  order  is  given,  there  is  a 
complBte  contract,  which  the  seller  is  bound  to  perform.  There 
is  in  such  a  case  ample  consideration  for  the  promise."  The 
learned  judge  concluded  by  saying  that  he  agreed  that  the 
judgment  did  not  decide  the  question  whether  the  defendant 
might  have  absolved  himself  from  the  performance  of  the  con- 
tract by  giving  notice. 

Aeeording  to  this  case,  after  the  bank  had  accepted  the  surety- 
bond,  the  drawing  of  a  cheque  by  Mr.  Dawson  and  its  presenta* 
tion  was  a  sufficient  consideration.  I  rely  upon  this  case  as  an 
authority  fully  supporting  the  vieWs  I  have  taken. 


1884 


Dawson 

V. 

Bank  of 

New 
Zealand. 


WiNBEYER,  J.,  said  he  had  not  been  able  to  find  time  to  pre-  w 
pare  a  judgment,  but  he  concurred  with  His  Honour  Mr.  Justice 
Faucett  that  the  nonsuit  should  be  set  aside,  and  for  the  reasons 
given  by  bim. 

The  Chief  Justice  said  that  although  he  called  Mr.  Justice 
Faucetfs  attention  to  the  case  he  cited  last,  he  entirely  disagreed 
with  it. 

Rule  absolute  for  new  trial,  costs  of  this 
motion  and  of  new  trial  to  abide  the 
event 


Attorney  for  plaintiff:  Chambers. 

Attorneys  for  defendants :   Want,  Johnson  <t  Co. 
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1884  PHILLIPS  V.  McLACHLAN. 


May  13.       R^l  Property  AeU—2e  Vic,  No.  9,  m.  33,  34,  40,  47—56  Vic  ^o.  7,  «.  1— 

Validity  qf  tOU  of  trawfereefrom  holder  of  eertijieaie,  as  agaifui  iramafaree  qf 
Martin  C.J.  condilumaX  purchase  made  prior  to  grant, 

Wmdeytr,  J.  Ejectment.  On  4th  March,  1869,  G.  conditionally  purchased  the  land  in  qnea- 
InntB  J  ^^^^  >  ^^  ^^^^  March,  1872,  G.  transferred  to  defendant  bj  notification  to  the 
land  agent  of  the  district. 

On  6th  September,  1872,  a  Crown  grant  was  issued  to  G.;  and  in  1880  the 
sheriff  sold  under  %fi.fa,  all  G.'s  right,  title  and  interest  to  P. ;  and  subsequently, 
in  the  same  year,  P.  obtained  a  certificate  of  title.  In  1881,  P.  sold  to  W.^  to 
whom  a  fresh  certificate  of  title  was  issued.  Later  in  the  same  year  W.  sold  to 
the  plaintiff  by  memorandum  of  transfer  indorsed  on  W.*s  certificate.  No  fresh 
certificate  of  title  was  issued  to  the  plaintiffl 

Held,  that  the  plaintiff  was  entitled  to  maintain  the  adtion  against  the  defend- 
ant. Sec.  33  of  the  Real  Property  Act  (26  Vic.  No.  9)  applies  to  cases  'where  a 
grant  from  the  Crown  has  been  issued  subsequent  to  the  passing  of  the  Act,  and 
makes  a  certificate  of  title  conclusive  evidence  of  the  things  stated  in  it.  The 
plaintiff,  by  virtue  of  sec.  1  of  36  Vic.  No.  7,  has  the  same  rights  as  if  a  fresh 
certificate  of  title  had  been  issued  to  him.  And  the  indorsement  of  the  memoran- 
dum of  transfer  on  the  certificate  to  W.  is,  by  virtue  of  sec.  34  of  the  Betd 
Property  Act,  eWdence  of  the  registration  of  the  transfer  from  W.  to  the 
plaintiff. 

Semble,  that  by  sec.  47  of  the  Seal  Property  Ad  sXi  the  rights  of  W.  were,  by 
the  execution  of  the  memorandum  of  transfer,  conferred  on  the  plaintiff. 

Ejectment  to  recover  possession  of  50  acres  of  land.  Verdict 
for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to 
set  aside  the  verdict  and  to  enter  a  verdict  for  him. 

The  titles  of  the  defendant  and  plaintiff  respectively,  as  proved 
and  admitted  at  the  trial,  were  as  follows : — 

On  4th  March,  1869,  Alfred  Gray  made  a  conditional  purchase 
of  the  land  in  question.  On  11th  March,  1872,  Gray,  having 
]nade  a  declaration  of  his  compliance  with  the  conditions  as 
to  residence  and  improvements,  duly  transferred  the  land  in 
question  to  the  defendant  by  notification  to  the  land  agent  of  the 
distiict.  The  defendant  has  since  that  time  been  in  possession  of 
the  land.     This  was  the  defendant's  title. 

On  6th  September^  1872,  and  therefore  after  the  notification  of 
transfer  to  the  defendant,  a  Crown  grant  was  issued  to  Gray. 
In  August,  1880,  a^./a.  was  issued  against  Gray;  and  on  27th  Sep- 
tember of  the  same  year  the  sheriff  sold  all  Gray's  right,  title  and 
interest  in  tlie  land  to  John  Spicer  Paris ;  and  on  the  same  day  a 
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memorandum  of  such  sale  was  endorsed  on  the  Crown  grant.        1884 
On  7th  October,  1880,  a  certificate  of  title  was  issued  to  Paris.     Phillips 
On  1st  February,  1881,  Paris  sold  to  Elias  B.  Woolf  by  memo-  mcLachlan 
randum  of  transfer  endorsed  on  his  certificate  of  title ;  and  on 
26th  February  of  same  year  a  fresh  certificate  of  title  was  issued 
to  Woolf.     Ou  31st  October  of  same  year  Woolf  sold  to  the 
plaintiff  by  memoi-andum  of  transfer  endorsed  on  Woolf  s  cer- 
tificate of  title.     No  fresh  certificate  of  title  has  been  issued  to 
the  plaintiff.     This  was  the  plaintiffs  title. 
A  Rule  nisi  having  been  obtained,  pursuant  to  leave  reserved, 

Donovan,  for  the  defendant,  now  moved  to  make  the  Rule 
absolute — We  have  complied  with  all  the  regulations  in  force  at 
the  time  of  the  ti^ansfer  to  us  from  Gray,  and  we,  therefore,  have 
a  prior  title  to  the  plaintiff.  As  to  the  plaintiff's  title,  sec.  33  of 
the  JReal   Property  Act   (1)   only  applies   to  cases  Avhere  an 

(1)  26  Vic.  No.  9,  8.  33|  enacts: —  way  to  affect  land  under  the  provisions 
"Every  certificate  of  title  duly  of  this  Act  shall  be  deemed  to  be  so 
authenticated  under  the  hand  and  seal  registered  so  soon  as  a  memorial  thereof, 
of  the  Kegistrar-General  shall  be  as  hereinafter  described,  shall  have  been 
received  in  all  Courts  of  Law  and  entered  in  the  register-book  upon  the 
Equity  as  evidence  of  the  particu-  folium  constituted  by  the  existing  grant 
lars  therein  set  forth,  and  of  their  or  certificate  of  title  of  such  land ;  and 
being  entered  in  the  register-book,  and  the  person  named  in  any  grant,  certifi- 
shall  be  conclusive  evidence  that  the  cate  of  title,  or  other  instrument  so 
person  named  in  such  certificate  of  title,  registered  as  seised  of  or  taking  any 
or  in  any  entry  thereon,  as  seised  of  or  estate  or  interest  shall  be  deemed  to  be 
ss  taking  estate  or  interest  in  the  land  the  registesed  proprietor  thereof." 
therein  described,  is  seised  or  possessed  Sec.  40  enacts : —  "  Notwithstanding 
of  or  entitled  to  such  land,  for  the  estate  the  existence  in  any  other  person  of  any 
or  interest  therein  'specified,  and  that  estate  or  interest,  whether  derived  by 
the  property  comprised  in  snchcertifi-  grant  from  the  Crown  or  otherwise,  which 
cate  of  title  has  been  duly  brought  but  for  this  Act  might  be  held  to  be 
under  the  provisions  of  this  Act.  And  paramount  or  to  have  priority,  the  re- 
no  certificate  of  title  shall  be  impeached  gistered  proprietor  of  land,  or  of  any 
or  defeasible  on  the  ground  of  want  estate  or  interest  in  land,  under  the 
of  notice,  or  of  insufficient  notice  provisions  of  this  Act,  shall,  except  in 
of  the  application  to  bring  the  land  case  of  fraud,  hold  the  same  subject  to 
therein  described  under  the  provisions  such  encumbrances,  liens,  estates,  or 
of  this  Act,  or  on  account  of  any  error,  interests  as  may  be  notified  on  the  folium 
omission,  or  infornuJity  in  such  applica-  of  the  register-book,  constituted  by  the 
tiou,  or  in  the  proceedings  pursuant  grant  or  certificate  of  title  of  such  land, 
thereto  by  the  Commiuioners  or  by  the  but  absolutely  free  from  all  other  en- 
Kegistrar-General.*'  cumbrances,  liens,  estates,  or  interests 

Sec.  34  enacts : — "    .    .     Every  me-  whatsoever." 

morandum  of  transfer,  or  other  instrn-  Sec.  47  enacts : — "  Upon  the  regis- 

ment  purporting  to  transfer,  or  in  any  tration  of  any  transfer,  the  estate  or 
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ia84  application  has  been  made  to  bring  land  under  the  Act, 
Pbilups  when  certain  things  have  to  be  done, — such  as  publication 
McLacti^an  ^^  ^^^  application  in  the  newspapers;  and  notice  to  ad- 
joining occupiers — ^and  it  is  only  in  such  cases  that  the  certifi- 
cate of  title  is  to  be  conclusive  evidence  of  ownership. 
The  section  does  not  take  effect  here,  where  the  land,  on  the 
issue  of  the  Crown  grant,  comes  under  the  operation  of  the  Real 
Property  Act,  without  any  notice  being  given.  This  appears 
clearly  from  the  latter  part  of  section  33.  There  is  nothing 
in  the  Act  providing  for  the  issue  of  a  certificate  of  title  to 
the  holder  of  a  grant  from  the  Crown  made  subsequent  to  the 
Act,  and  no  section  which  makes  the  grant  unimpeachable: 
Mate  V.  Nugent  (2);  Chisholm  v.  Macaviay  (3).  Pans  had  no 
title,  because  Gray  bad  no  interest  in  the  land  which  could  be 
seized  and  sold  by  the  sheriff.  Section  33  must  be  construed 
strictly  in  a  case  where  it  is  used  to  oust  the  possessor  of  a  prior 
parliamentary  title.  The  section  only  protects  the  holder  of  a 
certificate  of  title.  Now  the  plaintiff  here  has  no  certificate  of 
title.  He  has  only  a  transfer,  endorsed  on  Woolf  s  certificate.  By 
section  1  of  the  later  Act,  36  Vic  No.  7  (4),  the  transferee  need  not^ 
as  under  the  original  Act,  take  out  a  fresh  certificate  in  his  own 
name;  but  that  Statute  does  not  affect  the  construction  of  section 
33  of  the  (H-iginal  Act,  and  does  not  put  the  transferee  in  the  same 
position  as  the  holder  of  a  certificate  of  title  for  the  .purpose  of 
that  section*  Under  the  original  Act,  a  memorandum  of  transfer 
is  to  be  executed  (sec  42),  the  certificate  of  title  is  to  be  delivered 


interett  of  the  tranaf eror,  as  set  f orth  in  (4)  36  Vic.  No.  7,  a.  1, 
such  uutminentk  with  all  rights,  powers  **  Upon  the  registration  of  any  memoran- 
and  privileges  thereto  belonging  or  dnm  of  transfer  in  the  form  marked 
appertaining,  shall  pass  to  the  transferee:  D,  in  the  schedule  to  the  Ileal 
and  snch  transferee  shaU  thereupon  Property  Ad  of  1862;  oompris- 
become  subject  to  and  liable  for  all  and  ing  the  whole  of  the  land  described 
eyery  the  same  requirements  and  Uabi-  in  any  grant  or  certificate  of  title,  it 
lities  to  which  he  would  haye  been  shaU  not  be  necessary  for  the  trans- 
subject  and  liable  if  named  in  such  feree  to  take  out  a  certificate  cf 
instrument  originally  as  mortgagee,  en*  title  in  his  own  name,  but  he  may 
cumbrancee  or  leasee  of  such  land,  receiye  the  grant  or  certificate  d 
eetote  or  interest"— 2 Oi.  Sieci<.1951, 2, 4.  •  title  of  the  transferor,  or  in  case  of  sale 

(2)  Sup.  Ct,  July   28tb,   1868 ;    7  by  a  mortgagee,  the  grsnt  or  certificate 
S.C.B.,  312.  of  title  of  the  mortgagor,  with  amemo- 

(3)  7  S.C.B.  312.  rial  of  the  tranafer  ineach  case  indorsed 

thereon."— 2  OL  Stat,  1988. 
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up  and  cancelled  (sec.  44),  and  a  fresh  certificate  is  to  be  issued        1884 
to  the  purchaser.    £ut  a  transfer  is  not  conclusive  evidence  that     puillips 
ihe  transferee  is  the  owner,  although  by  virtue  of  section  33  (5)  McLi^Hj^AK 
a  certificate  may  be  conclusive  evidence  that  the  holder  of  it  is 
the  owner.    A  certificate  states  that  the  person  named  is  seised 
in  fee  or  for  life,  as  the  case  may  be,  but  in  the  transfer  there  is 
no  mention  of  the  estate  or  interest  of  the  transferee. 

[Sir  J.  Martin,  C.J.    Have  you  looked  at  section  47  (5)  ?] 

By  that  section  the  transferee  gets  the  estate  and  interest 
of  the  transferor,  but  it  does  not  follow  that  the  transfer  is  con- 
clusive evidence  of  his  ownership. 

PUcher,  for  the  plaintiif,  shows  cause — By  virtue  of  sec- 
tion 40  (5),  the  title  of  the  registered  proprietor  is  paramount. 
The  original  and  the  Amending  Act  must  be  read  together.  By 
the  later  Act  a  transfer  by  indorsement  on  the  certificate  is  sub- 
stituted for,  and  takes  the  place  of,  a  new  certificate  of  title. 

Donovan,  in  reply — No  memorandum  of  transfer  in  the  form 
of  Schedule  D  of  the  Real  Property  Act  (6)  was  put  in  evi- 
dence. 

[Sir  G.  Innss,  J.  Is  there  any  enactment  making  an  indorse- 
ment on  the  certificate  evidence  of  the  execution  of  a  memo- 
randum of  transfer  ?] 

PUcher — Sections  34  and  40  (5). 

Donovan — By  section  1  of  the  Amending  Act  (7),  "  it  shall 
not  be  necessary  for  the  transferee  to  take  out  a  certificate  of 
title,"  but  his  title  is  still  the  certificate,  and  not  the  memorandum 
in  the  form  of  Schedule  D,  which  is  filed  in  the  Real  Property 
office. 

His  Honour  the  Chief  Justice  delivered  the  judgment  of  the 
Court,  {Mcurtin,  C. J.;  Witideyer,  J.,  and  Innee,  J.,)  as  follows : — 

Sir  J.  Martin,  C.J.    On  the  4th  March,  1869,  Alfred  Gray  Martin,  c.J. 
conditionally  purchased  the  fifty  acres  in  question  in  this  action. 

5)  See  note  (1)  on  page  169.  (6)  2  01  Stat  1983.  (7)  See  note  (4)  on  page  170. 
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1884  A  few  days  after  the  expiration  of  three  years  from  the  making 
Phillips  oi  this  conditional  purchase,  that  is  to  say,  on  the  11th  March, 
^-  ^  1872,  Gray  notified  to  the  land  agent  of  the  district  the  transfer 
by  him  of  that  laud  to  the  defendant,  and  the  defendant  on  that 
day,  11th  March,  1872,  became  the  owner  of  this  land,  and,  as  we 
understand,  he  has  remained  in  possession  of  it  until  the  present 
time,  that  is  to  say,  twelve  years  from  the  time  when  he  became 
the  owner.  By  some  mischance  or  other,  which  is  not  explained, 
the  Crown  issued  to  Gi*ay,  in  September,  1872,  a  grant  of  this 
land  which  Gray  had  sold  and  transferred  to  the  defendant  six 
months  before ;  Gi*ay  then  having  ceased  to  be  the  owner  of  the 
^and  and  having  no  interest  in  it.  Gray  seems  to  have  fallen 
into  difficulties,  and  a  writ  of  fi.  fa.  was  issued  against  him. 
Under  that  writ,  on  27th  September,  1880,  the  sheriff  sold  all  his 
right,  title  and  interest  in  the  land  to  John  Spicer  Paris ;  and,  on 
the  grant  which  was  issued  to  Gray,  a  memorandum  was  indorsed 
of  the  sale  by  the  sheriff  to  Paris.  On  7th  October,  1880,  Paris 
obtained  a  certificate  of  title  to  the  land  under  the  Meal  Pro- 
perty Act,  and  on  the  1st  February,  1881,  Paris  appears  to  have 
transferred  the  land  to  Elias  B.  Woolf.  On  26th  February,  1881, 
Woolf  obtained  a  certificate  of  title  under  the  Real  Property 
Act.  There  is  no  subsequent  certificate  of  title  issued  in  respect 
of  this  land  ;  but  on  the  certificate  of  February,  1881,  is  indorsed 
a  notification  of  the  registration  of  a  transfer  from  Woolf  to  the 
plaintiff,  and  this  indoi'sement  is  dated  Slst  October,  1881. 

Phillips,  the  plaintiff,  on  the  strength  of  this  tituisfer  from  the 
sheriff,  and  of  this  subsequent  certificate  and  transfer,  brought 
his  action  to  recover  possession  of  this  land,  and  a  verdict  was 
entered  for  him,  leave,  however,  being  reserved  to  move  the  Full 
Court  to  set  that  verdict  aside,  and  to  enter  a  verdict  for  the 
defendant,  and  we  have  now  to  determine  which  of  these  parties 
is  entitled  to  this  land. 

There  can  be  no  doubt  that  the  defendant,  apart  from  the 
Real  PropeHy  Act,  is  the  rightful  owner  of  this  land,  of  which  he 
has  been  in  possession  for  the  last  twelve  years ;  and  it  can  only 
be  taken  from  him  under  the  stringent  terms  of  this  enactment. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  this  land, 
notwithstanding  the  injustice  which  our  so  holding  will  inflict 
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on  the  defendant,  who  is  the  rightful  owner.      By  see.  33  of       1884 
the  Real  Property  Act  (8)  it  is  enacted  that :  "  Every  certificate     Phillips  " 
of  title  shall  be  conclusive  evidence  that  the  person  named  in  such  mcLachlan, 
certificate  of  title,  or  in  any  entry  therein,  as  seised  of  or  as 
taking  estate  or  interest  in  the  land  therein  described,  is  seised  or 
possessed  of^  or  entitled  to  such  land,  for  the  estate  or  interest 
therein  specified,  and  that  the  property  comprised  in  such  certifi- 
cate of  title  has  been  duly  brought  under  the  provisions  of  this 
Act"    I  stop  here  at  present    The  certificate  of  title  to  Woolf  is 
the  only  one  of  which  mention  need  now  be  made.      This 
certificate  states  that  Woolf  "  is  now  seised  of  an  estate  in  fee 
simple,  subject  nevertheless  to  such  encumbrances,  liens,  and 
interests  as  are  notified  by  memorial  underwritten  or  indorsed 
thereon/'  and  it  amounts  to  a  certificate  that  Woolf  was  entitled 
to  an  estate  in  fee  simple  in  the  land  which  is  the  subject  of  this 
action* 

But  it  ia  said  that,  although  sec.  33  of  the  Real  Prop&rty  Act 
contains  these  words,  making  the  certificate  of  title  conclusive 
evidence  of  the  things  stated  in  it,  yet  the  subsequent  part  shows 
that  it  is  not  intended  to  apply  to  a  case  like  the  present,  where 
a  grant  from  the  Crown  has  been  issued  after  the  passing  of  the 
Real  Propei'ty  Act    lb  is  contended  that  that  section  does  not 
apply    to    a    grant    so    issued    under     the    Reed    Property 
Act,  which  requires  no  previous  notification,  but,  as  a  matt^  of 
course,  is  sent  to  the  Begistrar-Generars  o£See  and  recorded  there. 
The  words  referred  to  are  these: — ''No  certificate  of  title  shall  be 
impeached  or  defeasible  on  the  ground  of  want  of  notice,  or  of 
insufficient  notice  of  the  application  to  bring  the  land  therein 
described  under  the  provisions  of  this  Act,  or  on  account  of  any 
error,  omifiaickD,  or  informality  in  such  application,  or  in  the  pro- 
ceedings pursuant  thereto,  by  the  Commissioners,  or  by  the 
Begietrar-QeneraL"    It  appears  to  us  that  these  words  do  not  in 
any  degree  limit  the  general  application  of  the  words  which 
precede  them  in  this  section.  Those  words  embrace  every  possible 
cireajnatanee,  and  every  way  in  which  a  certificate  of  title  may 
be  obtained.     In  a  majority  of  cases,  certainly  in  cases  of  Crown 
graoia  made  prior  to  the  passing  of  the  Real  Propeiiy  Act,  these 

(a)  See  note  (1)  oo  page  169. 
N.S.W.R.,  Vol.  v.,  Law.  N 
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1SS4  notioes  are  to  be  giren,  and  these  steps  taken;  and  to  sudi  eases 
Phillu^  the  latter  part  of  the  section  will  apply;  but  not  to  a  Grown  grant 
McLachiav.  ^®°^  ^^^  ^e  IM^ssing  of  that  Act  We  still  fall  back  on  tbe 
general  expreasioiis  which  apply  to  all  certificates  of  title,  and  no 
distinction  can  be  drawn  between  a  certificate  obtained  by  reason 
of  a  grant  having  issued  after  the  passing  of  the  Act  and  a 
certificate  obtained  in  any  other  way.  We  therefore  think  that 
the  objecti(m  taken  was  not  a  good  one. 

We  now  come  to  this  farther  question,  whether  the  plaintiff 
stands  in  the  same  position  as  though  he  had  obtained  a  certificate 
in  his  own  name.  It  is  contended  that  if  sec  33  (9)  does  apply, 
we  must  put  a  very  stringent  construction  upon  it;  and  it  is  said 
that,  inasmuch  as  there  is  no  certificate  stating  that  the  plaintifiT 
is  entitled  to  the  estate  in  fee  simple,  he  cannot  take  advantage 
of  this  section,  and  that  he  does  not  stand  in  Woolf 's  shoes.  We 
are  of  opinion  that  that  argument  is  not  a  valid  one.  Previously 
to  the  passing  of  the  Act,  36  Yic.  No.  7,  it  was  necessaiy,  before 
a  transfer  of  land  could  be  made  under  the  Meal  Property  Ad, 
that  the  certificate  of  title  should  be  produced  and  cancelled 
before  the  issue  of  another  one.  By  sec  1  of  that  Act  (10),  ^  upon 
the  r^;istration  of  any  memorandum  of  transfer  ...  it  shaU 
not  be  necessaiy  for  the  transferee  to  take  out  a  certificate  of 
title  in  his  own  name,  but  he  may  receive  the  grant  or  certificate 
of  title  of  the  transferor  .  .  with  a  memorial  of  the  transfer 
in  each  case  indorsed  thereon."  Now  it  is  quite  plain  that  it  was 
the  intention  of  the  L^islature  to  do  away  with  the  necessity  of 
taking  out  these  repeated  certificates,  because  it  provided  that  a 
much  simpler  operation  would  suffice  to  give  a  title  to  each 
successive  transferee.  By  this  section  the  transferee  need  not 
take  out  a  fresh  certificate  of  title,  but  the  memorandum  of 
transfer  indorsed  on  the  old  certificate  will  be  sufficient. 

It  may  be  that,  without  having  recourse  to  any  other  section  of 
the  original  enactment,  the  section  I  have  just  quoted  from  the 
Act  36  Vic  No.  7,  would  suffice  to  place  the  plaintiff  in  the  posi- 
tion in  which  Woolf  stood;  but  by  section  47  (9),  "  upon  the  regis- 
tration of  any  transfer,  the  estate  or  interest  of  the  transferor,  as 
set  forth  in  such  instrument,  with  all  rights,  powers,  and  privil^es 

(9)  See  note  (1)  on  page  169.        (10)  See  note  (4)  on  page  170. 
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thereto  belonginj^r  or  appertaining,  8hall  pass  to  the  transferee/'        1884 
Then  come  words  which  seem  to  be  intended  to  apply  only  to  cases     philups 
where  the  land  has  been  mortgaged  or  encumbered  by  the  ti-ans-  mcLa^'hlan. 
feror ;  but  the  commencement  of  the  clause  is  not  limited  in  that 
way,  and  what  may  have  been  in  the  mind  of  the  draftsman  is 
not  material ;  we  must  look  at  the  language  used 

Then  it  has  been  suggested  that  there  was  no  evidence  of  a 
transfer  having  been  made,  and  no  evidence  of  its  registration. 
But  then  comes  section  34  of  the  Real  Property  Act  (11), 
which  "makes  this  memorandum  evidence  of  the  transfer." 
From  these  clauses  it  appears  to  me  to  follow,  first,  that  Woolf ,  by 
the  express  terms  of  a  certificate  of  title  issued  to  him,  must  be 
conclusively  held  to  have  been  the  owner  in  fee  of  this  land ;  and 
by  the  memorandum  of  transfer,  notified  on  this  certificate, 
Phillips  stands  precisely  in  the  same  position  that  Woolf  stood  in, 
although  he  had  no  certificate  in  his  own  name.  However  hard 
it  may  be,  and  however  much  we  may  regret  that  the  defendant, 
who  has  been  in  possession  of  the  land  for  twelve  years,  must  be 
put  out  of  possession,  it  is  an  unfortunate  result  of  this  enactment. 
We  have  only  to  administer  the  law  as  we  find  it,  and  whether 
the  defendant  has  any  remedy  against  the  Crown,  either  in  a 
court  of  law  or  by  an  appeal  to  Parliament,  we  are  not  called 
upon  to  say. 

Rule  discharged,  with  coste. 

Attorney  for  plaintiff:  De  Lissa. 

Attorneys  for  defendant :  Oannon  Jk  Son,  by  0.  E.  R.  Jones. 

(11)  See  note  (1)  on  page  169. 
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1884  Ex  PARTB  CUSSOLD  and  Another,  Re  Rkal  Profkrtt  Act. 

May  13.      Application  by  renrfor  ctnd  purchaser  to  bring  title  under  Act — Contract  should  be 

itamped  a$  a  conveyance — ^26  Vic,  No.  9 — 44  Vic  No,  Z,  S8,  2,  3. 

^^}*\  ^''^*»      The  applicAnts  purcbased  land  nnder  a  written  agreement  with  the  Teador  that 

'^d^^      ^®  ^^^®  should  be  brought  under  the  Real  Property  Act,  and  that  the  certificate  of 

Innes  J  J.     ^^^^®  should  issue  to  the  applicants.    The  title  was  approved  by  the  examiners,  and 

a  certificate  drawn  out,  but  the  Registrar-General  refused  to  register  it  until  a 

stamp  duty  had  been  paid  as  for  a  conveyance  of  real  property. 

Held,  that  the  Registrar-General  was  not  bound  to  r^;ister  the  title  nnleaa  the 
duty  was  paid.  The  agreement  for  sale  was  the  instrument  by  which  a  complete 
transfer  in  Equity  of  the  land  purchased  was  effected,  and,  being  a  *'oonTeyanoe'* 
within  the  meaning  of  sec.  2  of  the  Stamp  DidiesAct,  ought  to  have  been  stamped 
aa  such. 

Summons  calling  upon  the  Registrar-General  to  substantiate 
and  uphold  the  grounds  of  his  refusal  to  register  the  certificate  of 
title  of  the  applicants^  Clissold  and  Davis. 

The  applicants  puixdiased  the  land  in  question,  being  two- 
thirds  of  a  larger  portion,  from  one  Redman ;  and  by  the  written 
contract  of  sale  it  was  agreed  that  the  whole  property  should  be 
put  under  the  JReal  Property  Act,  and  that  a  certificate  of  title 
for  the  land  puix^hased  by  them  should  issue  to  the  applicants. 

This  agreement  was  carried  out  by  the  pai*ties,  the  title  was 
approved  by  the  examiners,  a  certificate  of  title  of  the  land 
purchased  was  drawn  out,  bitt  the  Registrar-General  refused  to 
register  it  until  the  stamp  duty  had  been  paid  as  for  a  convey- 
ance of  real  property. 

Lingen,  for  the  applicants — ^The  Stamp  Duties  Act,  being 
intended  for  the  purposes  of  revenue  only,  must  be  construed 
strictly:  MaoGivell  on  Statutes  (2nd  ed.)  348.  There  is  no  equit- 
able construction  of  a  fiscal  Statute:  j^er  Lord  Cairns,  in  Parting- 
ton y,  A  ttoi^ney 'General  (1).  The  question  is  whether  a  certificate 
of  title  is  a  "conveyance"  within  the  meaning  of  section  2,  the 
interpretation  clause,  of  the  jS^amp  Duties  Act  (2).  By  section  7, 
the  schedules  are  to  be  construed  as  part  of  the  Act,  and  by 
Scliedule  1  a  stamp  is  imposed  on  a  "conveyance  or  transfer  on  the 
sale  of  any  property,"  and  these  words  will  not  include  a  certifi- 

(1)  L.R.  4  H,L.  100,  122.  (2)  44  Vic.  No.  3, 
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cate  of  title;  there  has  been  no  "conveyance"  here,  because 
nothing  has  been  executed  by  the  vendor  which  would  have  the 
effect  of  conveying  the  property  to  the  purchasers.  Lower  down 
in  the  schedule  "  a  memorandum  of  transfer  under  the  Real  Pro- 
perty Act''  is  made  liable  to  duty,  showing  what  document  is  to 
be  stamped.  A  certificate  of  title  issued  under  the  circumstances 
of  this  case  is  a  casus  omissus;  and  the  Statute  must  be  construed 
strictly. 

[Sib  J.  Martin,  C.J.  The  effective  document  is  the  agreement 
for  sale;  that  and  the  certificate  together  make  the  transfer.] 

It  is  the  certificate  that  vests  the  property  in  the  purchaser; 
the  agreement  for  sale  only  gives  him  an  equitable  interest. 

The  original  certificate  is  made  in  duplicate:  section  31  of  the 
Heal  Property  Act.  Each  is  a  duplicate  original ;  which  of  them 
is  to  be  stamped? 

[Snt  J.  Martin,  C.J.  The  certificate  is  not  issued  in  duplicate: 
one  copy  is  kept  in  the  office.] 

The  Statute  does  not  say  which  is  to  be  stamped.  Moreover, 
neither  Act  draws  any  distinction  between  an  original  or  a  sub- 
sequent certificate.  If  the  Court  decides  the  one  must  be 
stamped,  so  must  the  other;  and  then  a  purchaser  of  property 
registered  under  the  Act  will  pay  two  stamps — one  on  the 
certificate  under  this  decision,  and  another  on  the  transfer,  for 
that  is  in  the  schedule.  The  stamp  duty  is  imposed  on  the 
document  of  transfer,  not  on  the  act  which  constitutes  the 
conveyance. 

[Sir  G.  Innes,  J.  If  the  agreement  of  sale  is  not  a  transfer,  how 
IS  it  that  the  certificate  of  title  is  made  out  in  the  name  of  the 
transferee?  It  is  an  "  instrument,"  and  it  operates  to  transfer 
the  property  to  the  purchasers.] 

It  does  not  transfbr  the  whole  property :  it  is  an  important 
but  not  the  only  step  towards  getting  the  certificate.  It  is  none 
tJie  less  an  '* agreement  for  sale'*  (for  which  the  schedule 
expressly  provides  another  duty),  because,  by  subsequent  acts 
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1884        united  with  it,  the  estate  at  law  and  eqnity  is  vested  in  the 

Isxpaiie     purchaser.     That  would  be  to  impose  a  duty  on  the  trans- 

Cli^old,    action,  whereas  the  statute  only  orders  certain  documents  to  be 

Real        stamped. 
Property 

Act.  ___ 

PHng,  for  the  Registrar-General — ^The  duty  is  payable  in 
respect  of  the  transaction,  and  not  in  respect  of  the  instru- 
ment of  transfer.  The  property  has  passed  to  the  purchasers, 
and  the  certificate  of  title  is  within  the  words  of  the  interpreta- 
tion clause,  ''any  instrument  ....  whereby  property  is 
vested  in  any  person  or  conveyed  from  one  person  to  another." 

[Sm  G.  Inn£S,  J.  The  certificate  is  no  more  than  conclusive 
evidence  of  title.] 

The  certificate  operates  as  a  transfer ;  the  purchasers  have  no 
title  until  the  issue  of  the  certificate  to  them. 

Lingen  in  reply. 

His  Honoub  the  Chief  Justice  delivered  the  judgment  of 
the  Court.  {Martin,  C.  J.;  Windeyer,  J.;  and  Innea,  J.) 
Martin,  C.J.  SiR  J.  MARTIN,  C.J.  By  the  Stamp  Act  (44  Vic.  No.  3), 
certain  duties  are  imposed,  among  other  things,  upon  a  conve}*- 
ance  or  transfer  on  the  sale  of  any  property.  By  the  interpreta- 
tion clause,  the  word  "  conveyance ''  is  to  mean  '^  any  instrument 
or  deed  whereby  property  is  vested  in  any  person,  or  transferred 
or  conveyed  to  one  person  or  another,"  and  by  section  3  it  is 
enacted  that  *'  there  shall  be  charged,  levied,  collected  and  paid 
.  .  .  for  and  in  respect  of  the  several  instruments  and  matters 
described  or  mentioned  in  this  Act,  and  in  the  several  schedules 
hereto,  the  several  duties  or  sums  of  money,  and  at  the  several 
rates  specified  herein  as  set  down  in  figures  against  the  same 
respectively  in  the  said  schedules." 

After  the  passing  of  this  Act,  the  present  applicants  purchased 
from  one  Redman  certain  land  which  was  to  be  paid  for  in  some 
way  which  is  not  before  us,  and  which  is  not  material  to  consider. 
They  took  no  conveyance  from  Redman,  but  they  simply  had  an 
agreement  with  him,  setting  forth  the  purchase  and  the  payment 
of  the  money,  and  which  provided  that  the  applicants,  not  having 
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any  conveyance  of  the  land  to  them,  should  apply  to  and  obtain 
from  the  Begistrar-Oeneral  a  certificate  of  their  being  entitled  to 
the  land  in  their  own  name;  in  other  words,  they  were  in  this 
way,  without  any  conveyance,  to  have  the  land  brought  under 
the  Lands  Titles  Act,  and  a  certificate  issued  in  their  name. 

Having  made  that  agreement,  and  having  the  sanction  of  Red- 
man, they  applied  for  a  certificate  of  title  of  this  land.  The 
title  was  investigated  and  passed,  and  the  only  thing  remaining 
to  be  done  was  to  issue  the  certificate  and  to  register  the  appli- 
cants as  owners.  But  before  doing  that,  the  Registrar-Qeneral 
required  that  a  stamp  duty,  as  on  a  conveyance  of  real  pro- 
perty, should  be  paid.  The  question  is  whether  the  Registrar- 
General  was  right  or  wrong  in  requiring  that  duty  be  paid  as 
a  condition  precedent  to  issuing  a  certificate. 

We  are  of  opinion  that  the  Registrar -General  is  not  bound 
to  register  this  title  unless  the  duty  is  paid,  and  for  this 
reason :  The  interpretation  clause,  as  I  have  already  pointed  out, 
speaks  of  a  conveyance  as  an  "  instrument."  Now  it  is  not 
necessary,  in  order  to  vest  property  in  any  one,  that  there 
should  be  a  conversance  to  him  of  the  legal  estate.  If  there  is 
an  agreement  to  transfer,  and  all  that  the  purchaser  has  to  do 
has  been  done  by  him,  nothing  more  remaining  to  be  done  to 
complete  the  transaction  but  the  execution,  of  the  conveyance 
the  property  is,  in  Equity,  just  as  much  the  purchaser's  as  if  he 
had  obtained  his  conveyance.  This  was  clearly  pointed  out  in  the 
case  of  Holroyd  v.  Marshall  (3),  where  Lord  Westbui^  said : — 
*'In  Equity  it  was  not  necessary  for  the  alienation  of  property 
that  there  should  be  a  formal  deed  of  conveyance.  A  contract 
for  valuable  consideration,  by  which  it  was  agreed  to  make  a 
present  transfer  of  property,  passed  at  once  a  beneficial  interest, 
provided  the  contract  was  one  of  which  a  Court  of  Equity 
would  decree  specific  performance."  Now,  here  it  appeara  that 
there  was  an  agreement  to  transfer  to  these  applicants,  and 
that  all  that  the  parties  to  it  had  to  do  had  been  done.  The 
effect  of  that  agreement  was  to  transfer,  in  Equity,  the  complete 
title  from  Redman  to  the  applicants.  The  examiners  must 
have  so  determined,  since  they  passed  the  title.     They  must 

(3)10H.L.;  33  L. J.  Ch,  193. 
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have  considered  that  there  was  a  eonveyance  in  Equity  to 
the  applicants;  and  the  Real  Property  Act  authorises  the 
person  who  has  the  equitable  estate  to  apply  for  the  issue 
of  the  certificate  of  title  to  him.  The  agreement  is  the  instru- 
ment mentioned  in  the  Act;  it  is  the  document  which  trans- 
ferred and  vested  in  the  applicants  an  equitable  right  to  the 
property.  Referring  to  the  Act,  we  find  that  the  instrum^it 
conveying  or  vesting  the  estate  in  the  purchaser  is  the  thing 
liable  to  duty.  There  can  be  no  doubt,  therefore,  that  this 
agreement,  and  not  the  certificate  of  title,  is  the  document 
which  should  be  stamped,  it  being  the  efficacious  instrument 
empowering  the  purchasers  to  have  the  title  registered  under  the 
Act ;  and  section  36  provides  against  the  danger  of  a  person 
having  to  pay  the  stamp  duty  twice  over. 

Application  dismissed. 

Attorneys  for  applicants :  Stephen,  Laurence  Ss  Jaques. 
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Sydiuy  Corporation  Act  (43  Tte.  No,  3),  m.  115,  11^— Distress  on  tenant  for  rates 
Martin,  C.  J.,  ^^*^  b^ore  Ids  tenancy— RaU9  paid  by  landlord, 

^Q^'    '        By  sea  115  of  the  Sydney  Corporation  Act,  rates  are  made  payable  by  the  tenaat 

Windeyer,  J.   ^  poBseBsion.    By  sec.  116,  ''where  the  tenant  shall  have  been  required  to  pay 

rates    .     .     .    for  a  period  of  time  during  which  he  shaU  not  have  been  in  ocen- 

pation  of  the  premises,  he  shall  be  entitled  to  deduct  the  amount  in  excess  from 

any  rent  due  or  accruing,  or  to  recover  the  same  from  his  landlord." 

The  plaintiff  took  »  lease  of  premises  in  Sydney,  which  had  been  previoniily 
vacant,  from  the  defendant.  Shortly  afterwards,  the  bailiff  of  the  Sydney 
Corporation  demanded  from  the  plaintiff  rates  which  had  accrued  due  before 
his  lease,  and  which  the  defendant  had  agreed  with  the  plaintiff  to  pay.  The 
plaintiff  not  paying  the  rates  demanded,  the  bailiff  went  into  possessian,  and 
remained  there  until  the  defendant,  hearing  of  the  matter,  paid  the  rates.  The 
plaintiff  then  brought  his  action  in  the  District  Court  to  recover  damages  for 
breach  of  agreement  to  indemnify  and  save  him  harmlesa  against  payment  of  any 
rates  payable  by  the  defendant;  and  against  any  distress  or  costs  incuired  by 
reason  of  the  non-payment  thereof. 

Held,  that  the  Act  imposed  on  the  tenant,  while  in  possession,  a  liability  to  pay 
all  rates.  He  is  the  person  who  ought  to  pay,  and  his  remedy  is  to  deduct  what 
he  has  paid  from  the  rent  due,  or  to  bring  an  action  for  it  against  his  landlord. 
And  the  Court  ordered  a  verdict  to  be  entered  for  the  defendant. 
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District  Ourt  Appeal.  Th«  plaintiff  sued  the  defendant,  1884 
for  that  the  plaintiff  was  tenant  to  the  defendant  of  certain  bho^^n 
premises  situate  at  Dowling-street,  Sydney,  at  a  certain  weekly  qj^^^^ 
rent;  and,  in  consideration  that  the  plaintiff  would  become 
tenant  to  the  defendant  of  the  said  premises  at  the  said  weekly 
rent,  the  defendant  promised  the  plaintiff  to  indemnify  and  save 
harmless  the  plaintiff  against  the  payment  of  any  rates  or  taxes, 
assessments,  or  impositions,  payable  or  to  become  payable  in 
respect  of  the  said  premises  by  the  said  defendant,  and  against 
any  distress  or  costs  that  might  be  made  or  incuiTed  by  reason 
of  the  non-payment  thereof.  Averment,  that  the  plaintiff  became 
tenant  to  the  defendant.  Averment  of  performanee  of  conditions 
precedent.  Breach  that  the  defendant  did  not,  during  the  con- 
tinuance of  the  said  tenancy  of  the  plaintiff,  indemnify  or  save 
harmless  the  plaintiff  as  aforesaid.  Whereby,  during  the  said 
tenancies  respectively,  a  distress  was  lawfully  made  on  the  goods 
of  the  plaintiff  on  the  said  premises  for  city  rates  payable  on  the 
said  premises  by  the  said  defendant  as  aforesaid,  and  then  in 
arrear  on  the  twenty-.second  day  of  January  last  past,  whereby 
the  said  plaintiff  was  put  to  expense,  trouble  and  annoyance,  and 
was  seriously  injured  in  his  reputation. 

The  second  and  third  counts  were  in  similar  teims,  for  dis- 
tresses for  water  and  sewerage  rates  respectively. 

The  defendant  denied  the  agreement,  and  denied  the  breaches. 

The  facts  proved  at  the  trial  were  as  follows: — 

On  3rd  July,  1882,  the  plaintiff  went  into  poss&ssion  of  the 
premises  in  question  as  tenant  to  the  defendant,  and  on  that  day 
an  agreement  was  signed,  by  which  the  "  said  Thomas  Qrogan 
doth  hereby  agree  to  let,  and  the  said  Thomas  Henry  Brown 
doth  hereby  agree  to  take  all  that  messuage,  &c.,  for  the  term  of 
three  years,  commencing  on  3rd  July,  1882,  at  the  weekly  rent  of, 
&C.  And  the  said  Brown  doth  hereby  agree  to  pay  the  said 
rent  at  the  times  and  in  the  manner  aforesaid,  without  any  deduc- 
tion whatever,  &c."  The  defendant  had  verbally  agreed  to  pay 
arrears  of  taxes,  but  such  agreement  did  not  appear  in  the  lease. 
For  Bome  time  previously  to  the  lease  to  the  plainitff,  the 
premises  had  been  vacant,  and  rates  were  due  to  the  Sydney 
Corporation  in  respect  of  the  same. 
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1894  In  Janoaiy,  1883,  the  Sydney  Corporation  put  a  bailiff  in 

^  Bttoyns  ~  plaintiff's  house  for  city  rates  aeerued  due  before  plaintiff'a  ^try 
^'  under  his  lease,  and  of  which  the  plaintiff,  at  the  time  of  such 
entry,  had  no  notice.  The  defendant,  on  being  informed  that  the 
bailiff  was  in  possession,  paid  the  rates.  In  February  a  bftiliff 
again  went  into  possession  for  unpaid  water  rates,  which  the 
plaintiff  afterwards  paid.  And  in  April  the  same  thing  took 
place,  in  respect  of  sewerage  rates  long  overdue.  At  the  times 
when  the  bailiff  went  into  possession,  no  rent  was  due  from  the 
plaintiff  to  the  defendant. 

The  jury  returned  a  verdict  for  the  plaintiff.     Damages,  312. 
A  Rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and 
to  enter  a  verdict  for  the  defendant,  on  the  ground  that  the  plain- 
tiff had  no  cause  of  action : — 

Rogers,  for  the  defendant,  now  (May  6th)  moves  to  make  the 
Rule  absolute — ^The  plaintiff's  proper  course  was  to  pay  the  taxes 
demanded  and  deduct  the  same  from  his  rent ;  he  cannot  main- 
tain the  present  action.  The  liability  to  pay  arrears  of  rates  was 
known  to  the  pai-ties  when  the  lease  was  executed,  and  there  is 
no  provision  in  the  agreement  obliging  the  landlord  to  pay  such 
rates;  no  promise  of  indemnity  can  be  implied  from  the  Corpora- 
tion Act ;  and  there  has  been  no  breach  of  duty  for  which  the 
defendant  is  liable.  The  remedy,  given  by  the  Statute,  of 
deducting  from  the  rent  any  money  paid  in  respect  of  arrears 
of  taxes,  has  taken  away  from  the  plaintiff  all  other  remedies; 
it  is  in  substitution  of  them : — Gh^eat  Northeim  S.8.  Fishing  Coy. 
V.  EdgehUl  (1);  Boss  v.  Rugge-Price  (2) ;  43  Vic.  No.  3,  ss.  115, 
116  (3). 

(1)  11  Q.D.D.  225.  sach  rate  is  made  payable,  is  the  oirner 

(2)  1  Ex.  D.  269.  of  svch  premises." 

(3)  43  Vio.  No.  3,  s.  115,  ODacts—  Section  116  enacts~"In  any  caw 
"The  rate  so  made  payable  shall,  in  where  a  tenant  shall  have  been 
the  case  of  the  premises  in  respect  of  so  required  to  pay  either  a  greater 
which  the  same  is  payable  being  occn-  amount  of  rates  than  he  owes  for  rest, 
pied,  be  paid  to  the  city  treasurer  by  or  for  a  period  of  time  during  which 
the  tenant  of  such  premises,  at  the  he  shall  not  have  been  in  occupation  of 
time  or  respective  times  at  which  such  the  premises,  he  shall  be  entitled  to 
rate  is  made  payable  or  demanded,  and  deduct  the  amount  in  ezceas  from  soy 
in  the  case  of  such  premises  being  rent  then  due  or  accruing,  or  to  recover 
vacant,  then  by  such  person,  who,  -  at  the  same  from  his  landlord  (after  he 
the  time  or  respective  times  at  which  shall  have  been  asked  and  neglected  to 


VOL.  v.]  CASES  AT  LAW.  183 

O'Connor  shows  cause — ^The  ropaedy  given  "by  the  Statute  is        i884 
not  co-extensive  with  the  right  of  the  plaintiff.    The  Statute  has      bJrow^ 
not  provided  for  the  case  where  no  rent  is  due  at  the  time  of  the     ^  ^- 
demand^for  the  taxes,  as  was  the  case  here.    There  is  nothing  in 
the  Statute  to  restrict  the  plaintiff  to  the  remedy  provided  by  it 
Hancock  v.  Oaffyn  (4);  where  the  lessee,  having  omitted  to  pay 
the  superior  landlord  his  rent,  was  held  liable  for  damage  caused 
by  a  distress  on  the  sub-lessee.    We  might  have  brought  an 
action  in  aseumpait,  or  for  breach  of  the  covenant  for  quiet  en- 
joyment. 

[Sib  J.  Martin,  C.J.  Supposing  that  the  premises,  instead  of 
being  vacant,  had  been  in  the  possession  of  a  tenant  before  the 
lease  to  the  plaintiff,  and  a  distress  had  been  made  on  the  plaintiff 
for  taxes  accrued  due  during  the  previous  tenancy,  would  the 
plaintiff  have  a  right  of  action  against  the  defendant  ?] 

That  is  different  from  this  case.  Here  the  tenant  has  been 
distrained  upon  for  money  which  his  landlord  was  bound  to  pay, 
because,  when  a  house  is  vacant,  the  landlord  is  primarily, 
liable — sec  115  (3).  The  principle  laid  down  in  Hancock  v. 
Caffyn  (4),  as  to  distress  for  rent  is  also  applicable  to  tithes. 
ChnffenJioofe  v.  Dav^z  (5).  Here  there  was  an  express  pro- 
mise by  the  defendant,  admitted  by  him  in  cross-examination,  to 
pay  all  arrears  of  taxes. 

[Sm  J.  Martin,  C.J.,  drew  counsel's  attention  to  OraJiam  v. 
Tate  (6),  and  the  cases  in  WoodfcdUa  Landlord  and  Tenant,  p. 
456.] 

The  decision  in  Sta/aley  v.  Hayes  (7)  was  on  the  express  words 
of  the  covenant  for  quiet  enjoyment  against  all  pei-sons  claiming 
'*  by,  from,  or  under"  the  lessor.    In  Graham  v.  Tate  (6),  as  here, 

pay  such  exoeas)  in  an  action  as  for  to  pay  any  apeeified  rate."— 2  01,  BUUT 

money  paid  to  his  uae,  in  any  court  of  2277. 

competent  jnriadiction.    Provided  that        (4)  S  Bing.  35S. 

nothing  herein  contained  ahallpreyent        (5)  6  £.  A   B.  746;    26  L.J.    Q.B. 

or  interfere  with  any  priyate  agreement  237. 

between  landlord  and  tenant  with  re-        (6)  1  Man.  ft  S.  609. 

ipeet  to  the  ultimate  liability  of  either        (7)  3  Q.B.  105. 
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1884       the  tenant  might  have  deducted  the  amount  of  rates,  uid  the 
Bbown     money  to  be  expended  in  repairs  from  the  rent  due  by  him. 

GaooAw.         [Sir  j,  Martin,  C.J.    In  that  case  the  landlord  was  held  re- 
sponsible for  his  own  malfeasance.] 

Independently  of  the  Statute,  the  plaintiff  would  be  entitled 
to  deduct  money  paid  in  reqieot  of  rates  accrued  before  his 
tenancy  from  any  rent  due  by  him  to  the  defendant:  Taylor  v. 

Zafrdra  (8). 

[Sir  J.  Martin,  C.J.  According  to  your  argument,  not  only 
would  an  action  lie  to  recover  any  money  paid  by  the  defendant 
to  the  bailiff,  but  the  plaintiff  could  recover  damages  for  the  dis- 
tress. If  that  be  so,  what  is  the  object  of  this  Statute,  which 
enables  the  tenant  to  deduct  money  so  paid  by  him  from  rent  due 
to  his  landlord  ?  The  Statute  does  not  follow  the  common  law, 
but  it  gives  a  particular  remedy.] 

The  Statute  applies  to  cases  different  from  the  present,  viz., 
where  rent  is  due  at  the  time  of  the  demand  of  the  lutes.  By 
sec.  116  (9),  the  tenant  may  either  deduct  the  rates  from  his  rent, 
or  sue  for  money  had  and  received  :  Earle  v.  Maugham  (10). 

Rogers  in  reply — The  eases  in  the  notes  to  Lampteigh  v. 
Braithtuaite  in  the  1  Sm.  L.  Cos,  only  show  that  where  a  person 
is  compelled  to  pay  money  for  which  another  person  is  liable,  he 
may  recover  the  money[so  paid,  but  no  more.  A  demand  was  made 
on  the  plaintiff  which  he  was  bound  by  law  to  pay,  and  be  cannot 
make  us  liable  for  the  consequences  of  his  own  refusal  to  pay  such 
money. 

Martin,  O.J.  SiR  J.  Martin,  C.J.  In  this  case  the  plaintiff  took  certain 
premises  in  Sydney  from  the  defendant.  Prior  to  the  plaintiff  so 
becoming  the  defendant's  tenant,  the  premises  had  been  for  a 
considerable  time  vacant,  and  during  that  time  of  vacancy  rates 
accrued  due  to  the  Municipal  Corporation  of  Sydney.  Shortly  after 
the  plaintiff  had  gone  into  possession,  a  bailiff  of  the  corporation 
went  to  him,  and  demanded  from  him  the  payment  of  these  rates 

(8)  6  Taunt.  524.  (10)  14  C.B.,  N.S.  026 ;  11  W.R.  9il ; 

(9)  See  note  (3)  on  page  1S2.  8  L.T.,  N.S.  637  ;  10  Jar.  N.S.  206. 
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on  three  different  occasions.  He  did  not  pay  them,  not  consider-  1884 
ing  himself  bound  to  do  so,  but  gave  notice  to  his  landlord,  the  browx 
defendant,  the  bailiffs  meanwhile  remaining  in  possession.  The  Q^^^^^f 
landlord,  on  these  distraints  being  brought  to  his  knowledge, 
paid  the  rates  so  that  the  plaintiff  was  not  compelled  to 
make  any  payment  in  respect  of  them.  But  the  bailiff 
having  remained  on  the  plaintiff's  premises  for  one  day  or 
more,  the  plaintiff  brought  his  action  in  the  District  Court 
against  the  defendant,  to  recover  damages  for  the  inconvenience 
and  injury  which  he  had  sustained  by  the  bailiff  going  into 
his  premises  and  remaining  there  until  he  was  paid  by  the 
defendant.  The  judge  in  the  District  Court  held  that  the  action 
could  be  maintained,  and  gave  a  verdict  for  the  plaintiff  with 
812.  damages.  Against  that  decision  the  defendant  has  appealed 
to  this  Court,  and  the  question  for  us  now  to  determine  is, 
whether  this  action  will  lie. 

I  am  of  opinion  that  the  action  will  not  lie.  By  sec.  115  of  the 
Sydney  Corpwation  Act  (11),  power  is  given  to  the  corporation 
to  demand  from  the  tenant  of  any  premises  all  rates  then  due, 
whether  they  ae<&rued  due  in  the  time  of  that  tenant's  occupancy 
or  at  any  previous  time ;  so  that  a  person  who  goes  into  possession 
of  premises  for  a  single  day  may  be  distrained  upon  for  rates  duo 
years  back ;  the  corporation  may  demand  from  him  the  payment 
of  all  arrears  of  rates.  On  the  one  hand  the  corporation  may 
make  the  demand,  on  the  other  hand  the  tenant  is  obliged  to 
pay. 

Sec.  116  (11),  recognising  the  liability  of  the  tenant  to  pay  the 
rates,  says  that  he  shall  be  entitled  to  deduct  the  amount  paid  by 
him  in  excess  of  his  own  liability  from  any  rent  then  due  or 
accruing,  or  to  recover  the  same  from  his  landlord.  That  appears 
to  me  to  be  the  only  remedy  he  has.  The  section  does  not  in  any 
way  support  the  plaintiff^s  contention  that  the  landlord  should 
have  paid  these  rates.  It  is  said  that  it  will  be  extremly  hard  on 
the  tenant  if  he  can  obtain  no  redress  for  the  bailiff  being  put 
into  possession  of  his  premises.  The  answer  to  that  is,  that 
although  it  may  be  a  hardship,  the  law  has  imposed  on  him  the 
liability  to  pay  the  rates  in  question.    He  is  the  person  who 

(11)  See  note  (3)  on  page  182. 
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1884       ought  to  pay,  and  his  remedy  is  to  deduct  what  he  has  paid  from 
Brown      t;he  rent  due,  or  to  bring  an  action  against  his  landlord  for  the 
Grooak     aniou^t*    I  think  that  the  judge  was  wrong  in  holding  as  he  did, 
and  that  judgment  should  be  for  the  defendant 


Fav/ctu,  J.  Faucett,  J.  Without  disputing  the  principle  laid  down  in  the 
cases  cited,  I  think  that  His  Honour  the  Chief  Justice  has  put 
the  proper  construction  on  sees.  115  and  116  of  the  Sydney 
Corporation  Act  (12).  It  appears  to  me  that  where  the  council  is 
authorised  by  Act  of  Parliament  to  make  a  demand  on  a  person, 
the  only  inference  to  be  drawn  is  that  that  person  is  bound  to 
pay.  It  would  be  absurd  to  say  that  the  Legislature  authorised 
a  demand  to  be  made,  unless  there  was  a  necessary  obligation  on 
the  person  upon  whom  it  is  made  to  pay  it.  Here  the  tenant  is 
not  only  made  liable  to  pay  the  rates  accruing  during  the  time 
when  he  himself  is  in  possession,  but  he  is  bound  to  pay  the  rates 
accrued  due  previously.  If  he  does  not  perform  his  duty,  how 
can  he  recover  damages  against  another  person.  The  defendant 
neglected  his  duty  to  pay  the  arrears  of  rates,  but  the  plaintiff 
also  neglected  the  obligation  imposed  on  him  by  the  Statute  to 
pay  the  rates  when  demanded  of  him. 


Windeyer,  J.        WiNDEYEK,  J.,  concurred. 


Rule  ahsolute  to  enter  verdict  for  the 
defendants,  with  costs  of  Tnotion 
and  costs  of  trial. 


Attorney  for  plaintiff:  Men*iraan. 
Attorney  for  defendant:  Yeomans. 

(12)  See  note  (3)  on  page  182. 
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Ex  PARTE  CLAAKE.  1884 

By4aw9— Sydney   Corporation  Act  (43  Vic,  No.  3),   aees,  194,  22i— Power  qf      J^ay9. 
Council  to  make  hy-laws  injticting  penalty  for  keeping  filth  on  premieee, 

ATartiii,  C.J 
See.  224  of  the  Sydney  Corporation  Act  aathorises  the  Council  to  make  by-laws  }yindey€r  J. ' 

"for  or  relating  to  the  following  matters  and  subjects,  so  far  as  the  same  are  not  and 

expressly  provided  for  in  this  Act    ...    for  the  promotion  of  public  health     Innes,  J. 

and  public  decency."    In  pursuance  of  the  authority  given  by  the  section,  the 

Council  made  a  by-law,  inflicting  a  penalty  on  any  person  who  *' shall  keep,  or 

permit,  or  suffer  to  remain  on  any  premises  within  the  city,  any  vehicle,  article* 

or  thing  whatsoever,  from  which  any  unwholesome  or  offensive  smell  arises." 

Sec  194  enacts  that  if  the  owner  or  the  agent  of  any  building  or  premises  in  the 
city  .  .  .  shall  suffer  any  stagnant  water,  muck,  filth,  or  other  offensive 
matter  to  remain  in  any  part  thereof  for  forty -eight  hours  after  written  notice  served 
on  him,  the  Council  shall  remove  suoh  nuisance,  and  the  tenant,  &c.,  shall  also  be 
liable  to  a  penalty. 

Held,  that  the  by-law  was  good.  The  powers  given  by  sec.  194  are  altogether 
different  from  those  which  are  exercised  by  the  Council  in  passing  the  by-law. 

Pbohibition.  Motion  to  set  aside  the  Oi*der  of  Mr.  Justice 
Windeyer,  discharging  a  Rule  nisi  for  a  prohibition  directed  to 
Mr.  Addison,  S.M.,  and  Richard  Seymour,  staying  further  proceed- 
ings in  the  matter  of  a  conviction  of  Matthew  Clarke. 

The  infoimation  stated  that  on  28th  August,  1883,  Clarke, 
near  the  city  of  Sydney,  in  the  colony  of  New  South  Wales,  did 
then  and  there  permit  to  remain  on  his  premises,  situate  in 
Stanley-street,  within  the  said  city,  a  certain  thing,  to  wit,  filth, 
from  which  an  offensive  smell  did  arise,  contrary  to  the  Act  in 
that  case  made  and  provided. 

It  appeared  that  Clarke  was  the  landlord  of  the  premises  on 
which  the  filth  was  found  on  28th  August.  Previous  to  that  date 
the  tenant  to  whom  he  had  let  the  house  had  gone  away  without 
paying  his  rent,  and  on  the  day  named  in  the  information  the 
house  was  vacant  No  notice  was  sent  to  Clarke  before  the 
service  of  the  summons.  The  magistrate,  holding  that  the  offence 
bad  been  proved,  fined  the  applicant  61.        •    • 

The  following  is  the  by-law  under  which  the  conviction  took 
place: — 

Whsrxas  by  an  Act  of  the  Parliament  of  New  South  Wales,  now  cited  as  "  Th^. 
Sydney  Corporation  Act  q/1879,"  power  is  given  to  the  Municipal  Council  of  the 
City  of  Sydney  to  make  by-laws  for  carrying  out  the  provisions  of  the  said  Act, 
and  (among  other  things)  for  the  promotion  of  public  health.    It  is  therefore 
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1884         ordered  by  the  said  council,  in  pursuance  of  the  said  power,  that  the  following 

shall  be  by-laws  for  the  purpose  aforesaid,  and  the  same  are  hereby  made  by-laws 

Ex  parte      accordingly. 

Clarke.  i^  j^^  person  shall  keep,  or  permit,  or  suffer  to  remain  on  any  premises  within 

the  said  city,  any  vehicle,  article,  or  thing  whatsoever  from  which  any  unwhole- 
some or  offensive  smell  arises. 

■ 

A  Rule  nisi  having  been  obtained  to  set  aside  the  Order  on  the 
following  grounds: — 1.  That  the  by-law  under  which  the  infor- 
mation is  laid  is  vZtra  vires,  inasmuch  as  the  offence  charged, 
being  expressly  provided  for  by  sec.  194  of  Sydney  Corporation 
Act  (1),  cannot  be  dealt  with  as  in  the  said  by-law,  under  sec 
224  (1)  of  the  said  Act  2.  That  as  the  defendant,  Matthew 
Clarke,  was  not  proved  to  have  been  in  actual  occupation  of 
the  premises,  nor  to  have  himself  brought  the  said  filth  thereon, 
he  did  not  come  within  the  meaning  of  the  word  **  person"  in  the 
said  by-law. 

Steplien,  Q.C.,  aud  O'Connor,  now  move  to  make  the  Rule 
absolute — The  by-law  is  ultra  vires.  The  power  of  the  Sydney 
Corporation  to  make  by-laws  is  conferred  by  sec.  224  of  the 
Corporation  Act  (1):  and  that  power  is  expressly  limited  to  cer- 
tain matters  and  subjects  "  so  far  as  the  same  are  not  expressly 
provided  for  in  this  Act."  The  offence  with  which  we  were 
charged  is  dealt  with  by  sec.  194  (1);  and  under  that  section  the 
applicant  has  forty-eight  hours  after  notice  within  which  to 
remove  any  filth;  but  here  he  had  no  notice  given  to  him: 
Benthavi  v.  Hoyle  (2). 

(1)  43  Vic.  No.  3,  s.  194,  enacts : —  during  which  snch  nuisance  shall  con- 

"  If  the  owner  or  the  agent  of  any  tinae." 

building  or  pronises  in  the  city,  which  is  Sec.  224  enacts :— "  The  council  may 
or  are  not  under  lease,  shall  suffer  any  make  hy-laws  for  carrying  out  the  pro- 
stagnant  water,  muck,  filth,  or  other  Tisions  of  this  Act,  andforenforeingattd 
offensive  matter  to  remain  in  any  part  seoarii]^  the  ohaervaaoe  thereof.  And 
thereof  for  forty-eight  hours  after  the  council  may  also  make  by-laws  for 
written  notice  served  on  him  .  .  to  or  relating  to  the  following  matters  and 
remove  the  same  ...  the  oounoil  subjects,  so  far  as  the  some  (Mrenoiex- 
shall  forthwith  remove  or  abate  such  presely  provided /or  in  this  Acl  ,  .  for 
nuissnce,  and  do  what  is  necessary  to  the  promotion  of  public  health  and 
prevent  a  recurrence  thereof  .  .  and  public  decency :  the  keeping  of  all  pre- 
he  (the  tenant,  owner  or  agent)  shall  mises  in  the  city  free  from  offensive  or 
ako  be  liable  to  a  penalty  for  every  such  unwholesome  matter. " — 2  01,  StaL ,  229^ 
offence  not  exceeding  2/.,  and  to  a  2300. 
further  penalty  of  1/.  for   every  day        (2)  32  Q.6.D.  289. 
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ScUomans,  Q.C.  {Nash  with  him),  showed  cause — Bentham  v.        1884 
Hoyle  (3),  does  not  apply  to  this  case.  Sx  partt 

Clarke. 

[Sir  J.  MLartin,  C.J.  In  that  case  the  by-law  was  essentially 
distinct  from  the  Statute^  the  one  relating  to  a  person  travelling 
in  a  carriage  of  a  superior  class  to  that  for  which  he  held  a  ticket, 
and  the  Statute  relating  to  a  person  travelling  beyond  the  distance 
authorised  by  the  ticket.] 

That  case  was  decided  on  the  ground  that  the  by-law  was 
repugnant  to  the  Act. 

Stephen,  in  reply — The  effect  of  the  by-law  is  to  do  away  with 
the  requirements  of  the  Act  as  to  notice.  By  sec.  224  (4),  it 
was  intended  that  the  Council  should  make  by-laws  providing 
for  the  deodorising  of  filth,  and  for  putting  it  in  boxes  for  the 
purpose  of  removal  by  the  Corporation  servants. 

Sm  J.  Martin,  C. J.  There  can  be  no  doubt  that  the  sections  Mwtin,  C.J. 
to  which  we  have  been  referred  are  not  drawn  with  very  great 
skill,  and  it  may  not  be  easy  to  reconcile  them.  The  concluding 
part  of  sec.  224,  which  we  have  had  just  now  cited  to  us,  is  as 
follows: —  [His  Honour  read  the  section  (4),]  This  would 
seem  to  imply  that  although  the  Legislature  may  have  prescribed 
the  mode  of  dealing  with  a  particular  ofience,  and  may  have  fixed 
the  penalty,  yet  the  Corporation  may  make  a  by-law  dealing  with 
that  very  same  offence,  the  only  limitation  being  that,  in  framing 
such  by-law,  they  must  make  the  penalty  the  same  as  the  Legis- 
lature has  already  fixed  it.  By  this  section  express  power  is 
given  to  the  Corporation  to  make  by-laws  relating  to  various 
matters,  and  amongst  others,  for  the  promotion  of  public  health, 
but  they  are  not  to  make  any  by-law  dealing  with  a  matter 
expressly  provided  for  in  the  Act. 

It  is  contended  that  the  offence  mentioned  in  the  by-law 
made  under  sec.  224  (4)  is  already  expressly  provided  for  by 
sec  194  (4)  which  is  an  enactment  making  it  penal  to  keep 
offensive  things  on  the  premises  after  certain  notices,  and  giving 

(3)  32  Q.B.D.  289.  (4)  See  note  (1)  on  page  188. 

N.S.W.R.,  VoL  v.,  Law.  0 
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1884  certain  powers  to  the  city  surveyor  in  reference  thereto.  It  is 
Exparu  ^^d  that  as  .the  section  deals  with  such  subjects,  the  by-Ia^vr 
Clarke,  having  reference  to  the  same  matters  cannot  be  passed.  We 
must,  if  possible,  make  every  portion  of  the  Act  speak.  The 
construction  contended  for  would  make  it  impossible  for  the 
Corporation  to  pass  a  by-law  in  reference  to  any  matter  already 
in  any  way  dealt  with  by  any  section  of  the  Act.  The  question 
here  is  whether  the  subject  matter  of  the  by-law  has  been 
expressly  provided  for  by  the  Act. 

Apart  from  sec.  194  (5)  the  power  of  the  Corporation  to  make 
a  by-law  relating  to  the  matter  of  keeping  premises  free  from 
filth  or  offensive  matter  is  clear.  The  power  given  by  sec.  194 
to  enter  and  abate  the  nuisance  is  altogether  different  from  the 
power  given  by  the  by-law  to  impose  a  penalty  for  keeping 
premises  in  a  state  injurious  to  health. 

It  was  not  competent  for  the  Corporation  to  make  a  by-law 
giving  power  to  the  Council  to  enter  any  premises]^and  abate  a 
nuisance  there,  but  it  could  pass  a  by-law  imposing  a  penalty  for 
allowing  such  a  nuisance  to  exist.  The  construction  contended 
for  would  leave  sec.  224  (1)  without  any  application  as  far  as 
regards  the  promotion  of  public  health;  but  the  construction 
which  I  give  it  will  give  eflScacy  to  those  provisions. 

Windeyer,  J.  WiNDETEB,  J.  I  am  of  the  same  opinion,  for  the  reasons  giv^i 
by  His  Honour  the  Chief  Justice.  BerUham  v.  Hoyle  (6)  does 
not  appear  to  me  to  have  any  bearing  on  this  case.  The  question 
is  whether  the  Legislature,  by  sec  224  (5)  superseded  the 
necessity  of  making  a  by-law  on  any  subject  dealt  with  by  that 
Act  Sec  194  (6)  simply  provides  for  the  Corporation  going 
upon  any  premises  and  abating  any  nuisance  which  has  continued 
there  for  forty-eight  hours ;  and  it  is  in  harmony  with  the  pro- 
visions of  the  section  that  the  Corporation  has  passed  a  by-law 
to  prevent  persons  having  filth  on  their  premises  at  all. 

Innes,  J.  SiR  Q.  Innes,  J.  I  am  of  opinion  that  the  appeal  should  be 
dismissed.  There  can  be  no  question  whatever  that  this  par- 
ticular subject  which  the  by-law  professes  to  deal  with  comes 

(5)  See  note  (1)  on  page  188.  (6)  32  Q.B.D.  289. 
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within  the  terms  of  sec.  224  (7),  which  authorises  the  making  1884 
of  by-laws  by  the  Council.  Then  we  have  sec.  194  (7),  which  skc  parte 
deals  with  the  same  subject  matter.  But  the  particular  act  which  ^^^kb, 
by  sec  224  is  constituted  an  offence,  is  the  keeping  of  filth 
on  any  premises  within  the  city  for  a  period  of  forty-eight  hours; 
and  in  addition  to  the  penalty  imposed,  the  Council,  by  the  provi- 
sions of  that  section,  may  enter  the  premises  on  which  such  filth 
has  been  allowed  to  remain,  and  may  abate  the  nuisance ;  a  similar 
power  is  given  by  sec.  196.  But  the  offence  constituted  by  the  by- 
law is  the  keeping  of  filth  on  such  premises  at  all.  The  Legis- 
lature can  hardly  have  intended  by  sec.  194  to  authorise  the 
keeping  of  such  matter  on  premises  for  any  period  less  than 
forty-eight  hours ;  for  example,  to  authorise  it  to  be  kept  there 
for  forty-seven  hours.  By  giving  the  Council  power  to  make  by- 
laws for  promoting  the  public  health,  the  Legislature  authorised 
them  to  deal  with  the  matter  themselves  by  making  by-law& 

Rule  discharged,  with  costs. 

Attorneys  for  applicant :  Robertson,  Fisher  Jk  Ralfe. 
Attorney  for  respondent :  Merriman,  City  Solicitor. 

(7)  See  note  (1)  on  page  188. 


STRAOHAN  v.  MCLEOD.  May  16. 

Dog  AeU—e  Wm.  IV.  No.  4»  «.  10—39  Vic  No.  6,  ».  9—D^endafU  keeper  o/dog^  MaHin  C.J. 

Dog  kept  by  servant  of  defendant.  Windeyer,  J.] 

In  an  action  under  aeo.  9  of  39  Vio.  No.  6,  it  was  proved  by  the  plaintiff  that  jfmes  J. 
two  doge,  which  had  entered  his  land  and  kiUed  hie  sheep,  had  been  seen 
tied  up  on  defendant's  land,  and  that  they  followed  defendant  and  bis  wife.  The 
defendant  proved  that  the  dogs  had  been  lent  by  one  K  to  B.  for  hunting  near 
defendant's  land ;  that,  after  the  break-up  of  the  hunting  party,  the  dogs  were  left 
with  B.,  who  remained  to  fulfil  a  contract  with  the  defendant  to  scrub  his  land. 
Verdict  for  the  plaintiff 

Held,  that  the  verdict  was  right.  The  Act  39  Vic.  No.  6  is  incorporated  with, 
and  must  be  read  as  part  of  6  Wm.  IV .No. 4,and  aeienter  need  not  be  proved.  The  con- 
cluding part  of  sec.  10  of  the  latter  Act  applies  to  the  other  provisions  of  that  Statute, 
and  renders  the  keeper  of  a  dog  liable  to  be  sued  in  damages  for  injuries  caused  by 

02 
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1884        ^^  whether  kept  for  hia  own  use  or  for  thftt  of  another.    There  was  alao  evidence 

that  the  doga  were  kept  hy  a  aervant  of  the  defendant. 

Strachah 

M'Leod  Distbict  Cotjet  Appeal.  Plaintiflfs  particulars  of  claim  were 
as  follows : — ^Plaintiff  sues  defendant  for  that,  at  divers  times 
between  the  first  day  of  January  last  and  the  date  of  the 
commencement  of  this  action,  sundry  dogs,  of  which  defendant 
was  the  owner,  or  had  the  custody  or  possession,  entered  plain- 
tiff's lands,  whereon  valuable  sheep  belonging  to  plaintiff  were 
depasturing,  and  chased,  harried  and  worried  the  sheep,  some  of 
which  were  ewes  in  lamb,  and  killed  many,  and  maimed  and 
wounded  others  of  the  said  sheep.    Averment  of  damage. 

At  the  trial,  before  Mr.  D.  C.  Judge  Forbes,  at  Albury,  the 
plaintiff  gave  evidence  that  the  injuries  complained  of  were 
caused  by  two  kangaroo  dogs  which  the  witnesses  had  seen  tied  up 
on  defendant's  land  and  following  defendant  and  his  wife,  but 
witnesses  did  not  know  to  whom  the  dogs  belonged.  The 
defendant,  in  answer  to  questions  put  to  him,  had  denied  that  he 
was  the  owner,  and  said  that  the  dogs  belonged  to  one  Everett, 
and  that  he  did  not  know  where  Everett  was.  The  dogs  were 
also  seen  with  one  Butt. 

Counsel  for  the  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  Act  39  Vic.  No.  6  only  applied  to  the  case  where  the 
defendant  was  proved  to  have  been  the  actual  owner  of  the  doga ; 
that  sec.  10  of  6  Wm.  IV.  No.  4  only  applied  to  prosecutions  and 
not  to  actions  for  damages ;  and  that  by  the  Common  Law  the 
plaintiff  was  obliged  to  prove  scienter. 

The  judge  having  refused  to  nonsuit,  the  defendant  gave 
evidence  that  Everett  lent  two  dogs  (which,  however,  were  not 
identified  with  the  dogs  which  caused  the  injury  to  plaintiff's 
sheep)  to  Butt,  defendant's  brother-in-law,  who  was  one  of  a  party 
engaged  in  hunting,  and  camped  in  a  hut  about  three  hundred 
yards  from  the  defendant's  house.  On  the  breaking  up  of  the 
hunting  party,  the  dogs  were  left  with  Butt,  who  took  a  contract 
from  the  defendant  to  scrub  his  land.  Butt,  during  this  time, 
lived  on  defendant's  land,  but  did  not  live  with  him.  The  jury 
found  for  the  plaintiff:  damages  111.  48. 

A  Rule  nisi  for  a  new  trial  having  been  obtained,  on  the 
grounds  that  His  Honour  was  wrong  in  telling  the  jury  that  sec. 
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10  of  6  Wm.  IV.  No.  4  applied  to  the  case;  and  that  His  Honour        isu 
ought  to  have  told  the  jury  that  if  they  believed  the  evidence  for    Strachah 
the  defence  they  ought  to  find  a  verdict  for  the  defendant,  m*Lsod. 

Pring  now  moved  to  make  the  Rule  absolute — A  distinction 
is  kept  in  the  Acts  between  the  owner  and  the  keeper  of  dogs. 
In  sec.  14  of  6  Wm.  IV.  No.  4,  and  sec.  9  of  39  Vic.  No.  6  (1), 
the  word  "owner"  is  used  alone.  If  the  amending  Act  is  incor- 
porated with  the  original  Act,  still  sec.  10  of  6  Wm.  IV.  No.  4  (2) 
only  applies  to  a  prosecution,  not  to  a  suit  for  damages,  and  was 
passed  with  reference  to  sec.  8  of  6  Wm.  IV.  No.  4.  He  also 
cited  Jackaan  v.  Croft  (3). 

C,  B.  Stephen,  for  the  plaintiff,  was  not  called  upon. 

Sib  J.  Mabtin,  C.J.    This  was  an  action  brought  under  the  ^^^^^^  C.J. 
9th  section  of  the  ^^Dog  Act  Amendment  Act  of  1875"  (1)  against 
the  defendant,  who  was  stated  to  be  the  owner,  or  to  have  the 
custody  or  possession,  of  certain  dogs  that  killed  a  number  of 
sheep  of  the  plaintiff. 

At  the  trial  it  was  proved  that  two  dogs,  described  by  wit* 
nesses,  had  entered  the  lands  of  the  plaintiff  and  killed  some  of 
his  sheep,  and  injured  a  great  many  more  of  them.  The  point 
in  controversy  at  the  trial  was  whether  the  dogs  which 
caused  these  injuries  were  the  dogs  of  the  defendant,  or  whether 
they  were  proved  to  be  his,  so  as  to  make  him  liable  for  the 
damage  which  they  did.    The  case  went  to  the  jury,  and  a  verdict 

(1)  39  Vic.  No.  6,  sec,  9,  enacts  :^  who  shall  be  in  the  actual  oocnpation  of 
"  The  owner  of  erery  dog  shaU  be  liable  the  house  or  premises  upon  which  such 
in  damages  for  injury  done  to  any  dog  shaU  be  found,  unless  reasonable 
person,  property,  or  animal  by  his  dog ;  proof  to  the  contrary  shaU  be  adduced 
and  it  shaU  not  be  necessary  for  the  by  the  defendant  And  the  person  by 
party  seeking  such  damages  to  show  a  whom  such  dog  shall  be  ordinarily  kept 
previous  mischievous  propensity  in  such  shall  be  liable  to  the  several  provisions 
dog,  or  the  owner's  knowledge  of  such  of  this  Act,  as  the  keeper  of  such  dog, 
previous  propensity,  or  that  the  injury  whether  kept  for  his  own  use  or  that  of 
was  attributable  to  neglect  on  the  part  another.  Provided  that,  with  respect 
of  such  owner." — 1  OL  Stat,  824.  to  any  dog  kept  or  used  by  a  servant, 

(2)  %  Wm.  IV.  No.  4,  sec  10,  enacts:  the  same  shall  be  deemed  to  be  kept  by 
— *<And  be  it  enacted,  that,  in  any  his  master  or  employer  for  the  time 
prosecution  under  this  Act,  every  dog  being." — 1  01,  StcU,  821. 

shall  be  taken  to  be  kept  by  the  person       (3)  2  d.C.B.,  N.S.  296. 
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1884  wa8  returned  for  the  plaintiff,  and  a  Rule  was  obtained  for  a  new 
Straohah  t^'i^,  on  two  grounds.  [His  Honour  read  the  grounds  above  set 
^.,5-         out] 

Now,  as  to  the  first  ground,  it  appears  to  me  to  be  quite  dear 
that  the  10th  section  of  the  Act,  6  Wm.  lY.  (4)  applies  to  this 
case.    The  Statute  under  which  this  action  was  brought  is  an 
amendment  of  the  original  Dog  Act,  and  in  the  first  section  it  is 
enacted  that  it  "  shall  be  read  with  and  as  forming  part"  of  the 
principal  Act.    The  effect  of  that  clause  is  to  incorporate  these 
two  Acts;  and  every  clause  in  the  second  enactment  may  be 
regarded  as  if  inserted  in  the  original  Act;  and  the  two  Statutes 
must  be  read  as  if  passed  at  the  same  time.    The  first  part  of 
sec.  10  of  the  principal  Act  refers  only  to  a  prosecution  under 
that  Act,  and  therefore  does  not  apply  to  the  present  action.  The 
latter  part  of  the  section,  however,  is  as  follows: — ^^And  the 
person  by  whom  any  such  dog  shall  be  ordinarily  kept  shall  be 
liable  to  the  several  provisions  of  this  Act  as  the  keeper  of  such 
dog  .  .  .  .  "  and  this  relates,  not  to  the  prosecution  of  the  owner 
of  a  dog,  but  to  the  other  provisions  of  the  Act  by  which  the 
keeper  of  a  dog  is  made  liable  for  damage  caused,  *'  whether  kept 
for  his  own  use  or  that  of  another."  So  that,  although  in  the  case 
of  a  prosecution,  the  person  prosecuted  would  be  acquitted  if  he 
could  prove  that  the  dog  was  not  his,  yet,  in  a  suit  for  damages, 
he  would  be  liable  if  it  were  proved  that  he  was  the  keeper  of 
the  dog.    And  further,  in  the  case  of  a  servant  keeping  a  dog,  it 
is  just  the  same  as  if  the  master  were  the  owner  of  the  dog.    But, 
apart  from  any  prosecution,  the  keeper  of  a  dog  will  be  treated 
as  the  owner.    When  a  person  is  charged  as  the  keeper  of  a 
dog,  the  fact  of  his  being  such  keeper  may  be  established  by 
proof  that  the  dog  was  kept  b}"^  his  servant.     This  was  sub- 
stantially the  decision  in  Jackson  v.  Croft  (5).    The  reasons  of 
the  judges  are  not  given  in  the  report,  but  they  had  the  decision 
of  the  Court  below  before  them,  and  they  supported  the  decision. 
It  appears  to  me,  for  the  reasons  I  have  mentioned,  that  the 
judge  was  right 

As  to  the  second  ground,  I  think  that  the  evidence  was  clear 
that  the  dogs  were  on  the  plaintiff's  land,  and  that  they  were 

(4)  See  note  (2)  on  pitge  193.  (6)  2  SXLR.,  N.S.  205. 
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kept  by  a  person  who  was  a  Bei*vant  of  fclie  defendant,  and  that       1884 
therefore  there  was  a  keeping  of  them  by  the  defendant.  Strachak 


WiNDEYER,  J.,  and  Sir  G.  Iknes,  J.,  concurred. 

Rule  discharged,  .with  coats. 

Attorneys  for  plaintiff:  Fleming  Jk  CJiauncey,  by  Bradley  & 
Son. 
Attorney  for  defendant :  J.  WUkineon,  by  Laurence  S  Rich. 


V. 

M'Lbod. 


MORRISON  V,  GROVENOR.  j^ay  5. 

Work  and  labour — Building  contract  ^Contract  y\ot  compUUd.  m^    ..     p  j 

Plaintiff,  a  builder,  sued  for  work  and  labonr  done,  and  materials  supplied  Windeyar,  J., 
under  a  contract  to  build  the  defendant  a  house,  according  to  plans  and  sped-      j  ^'^  j 
ficationa.    At  the  time  of  action  bronghty  certain  things  specified  in  the  contract  ' 

had  not  been  done  by  the  plaintiff ;  but  it  appeared  that  the  defendant  had  gone 
into  poeaession  of  the  house. 

Hddt  that  the  plaintiff  could  recorer.  Where  a  person  enters  into  a  contract 
in  general  terms  to  do  certain  work,  then  if  the  work  is  of  any  yalue,  and  if  it  is 
adopted  by  the  person  with  whom  he  has  contracted,  he  is  entitled  to  be  paid  the 
▼slue  of  the  work  which  he  has  performed. 

BinLDiNG  Contract.  The  declaration  was  for  goods  sold  and 
delivered,  and  goods  bargained  and  sold,  and  for  work  done  and 
materials  provided,  and  on  accounts  stated. 

Plaintiffs  particulars  showed  51 12.  due  to  him  for  work  done 
and  materials  provided  by  him  in  the  erection  of  a  cottage  for 
the  defendant,  as  per  tender;  and  extras  to  the  value  of  31.  Ids,; 
total,  5142. 198.  Against  that,  credit  was  given  for  payments  to 
the  amount  of  4822.  126.  And  the  plaintiff  claimed  the  balance, 
32i.  7s. 

Pleas  :  1.  Never  indebted.  2.  Cross  action  by  way  of  set-off; 
stating  an  agreement  by  the  plaintiff  to  build  and  complete  a  cot- 
tage  for  the  defendant ;  breach,  that  the  plaintiff  did  not  com- 
plete the  same  according  to  the  plans  and  specifications,  but 
partly  built  the  same  with  bad  and  inferior  materials  and  work- 
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MoBEiBOK    ^lie  plaintiffs  claim. 

*•  At  the  trial,  before  Mr.  Justice  Windeyer  and  a  jury  of  four, 

the  evidence  as  to  the  quality  of  the  work  was  conflicting;  but 
the  defendant's  witnesses,  and  some  of  the  plaintiffs  own  wit- 
nesses, stated  that  the  painting  was  not  done  in  a  workmanlike 
manner ;  a  fan-light  to  a  door  did  not  fit ;  a  door  was  twisted ;  a 
hearth-stone  was  not  set  level;  a  bath  was  set  with  a  wrong 
slope ;  a  door  shown  on  the  plans  had  not  been  provided ;  and 
the  work  was  not  done  according  to  specifications,  and  not  in  a 
workmanlike  manner.  The  defendant  went  into  possession  of 
the  house,  but  there  was  conflicting  evidence  as  to  whether  he 
had  expressed  himself  satisfied  with  the  work. 

The  jury  found  a  verdict  for  the  plaintiff.    Damages,  202. 

A  Rule  nisi  for  a  new  trial  having  been  granted,  pursuant 
to  leave  reserved,  on  the  ground  that  the  plaintiff  was  not 
entitled  to  recover,  as  it  was  proved  in  the  plaintiffs  case  that 
the  contract  was  not  completed  at  the  time  of  action  brought  :— 

Rogers,  for  the  defendant,  now  (May  5th)  moved  to  make  the 
Rule  absolute — The  plaintiff,  not  having  completed  his  contract, 
is  not  entitled  to  recover. 

Salomons,  Q.C.  {Wise  with  him),  for  the  plaintiff,  showed 
cause.  He  cited  Thornton  v.  Place  (1);  Cutler  v.  Close  (2); 
Chapel  V.  Hiokes  (3) ;  and  Munro  v.  Butt  (4). 

[Sib  G.  Innes,  J.,  cited  Boone  v.  Eyre  (5).] 

MaHin,  C. J.  SiB  J.  MARTIN,  C.J.  In  this  case  the  plaintiff,  a  builder,  sent 
in  a  written  tender  to  build  a  cottage  for  the  defendant,  accord- 
ing to  plans  and  specifications.  A  great  deal  of  evidence  was 
given  at  the  trial  to  the  effect  that  the  work  was  very  badly 
done,  and  at  the  close  of  the  plaintiffs  case  a  nonsuit  was  moved 
for  on  the  ground  that  the  plaintiff  at  the  time  of  bringing  his 
action  had  not  completed  his  contract. 

(1)  1  M.  k  Rob.  218.  (3)  2  Or.  k  M.  214. 

(2)  5  0.  &  P.  337.  (4)  8  E.  A;  Bl  738;  4  Jar.  K.S.  1231. 

(5)  1  H.  Bl.  273;  2  W.  BI.  1311. 
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Where  a  person  enters  into  a  contract  in  general  terms  to  do 
certain  work,  and  does  it  wholly  or  partly,  though  not  in  accord-  Morrison 
ance  with  the  contract,  then  if  the  work  so  done  is  of  any  value,  Q^^^y'  -, 
and  if  it  is  adopted  by  the  person  with  whom  he  has  contracted, 
the  person  doing  it  is  entitled  to  be  paid  the  value  of  the  work 
which  he  has  performed.  We  therefore  cannot  disturb  the 
verdict  of  the  jury  in  this  case. 


WiNDKTEE,  J.,  and  Sir  Q.  Innes,  J.,  concurred. 


Rule  discharged,  vnth  costs. 


Attorney  for  plaintiff:  Heron. 

Attorneys  for  defendant:  Holdsworth  Jk  Evans, 


BUKTON  AND  Wctb  v.  COOK. 


May  I,  9. 


Partiea^Hutband  and  wi/^^'*  Married  Women's  Property  Act"  (42  Vie,  No.  11),  ^arHn,  C.J. 

9ec.  11.  Windeyerij]] 

and 

DnnjKBBR  to  the  declaration.  T.  B.  and  J.  B.  his  wife,  sued  the  defendant  for  Jnnes  J 
that  the  female  plaintiff  was  possessed  of  separate  property ;  and  in  consideration 
that  the  fenude  plaintiff  would  accept  for  the  defendant's  accommodation  a  bill-of • 
exchange  drawn  by  the  defendant  on  the  female  plaintiff  •  .  the  defendant 
promised  the  female  plaintiff  to  indemnify  and  save  her  harmless  from  any  loss  or 
damage  by  reason  thereof.  Averment :  that  the  female  plaintiff  accepted  the  bilL 
Breach  :  that  the  defendant  did  not  save  her  harmless.  Damage :  that  the  female 
plaintiff  was  obliged  to  meet  the  biU  ont  of  her  separate  property. 

Bemnrrer  on  the  ground  that  the  husband  could  not  be  joined  in  such  an  action. 

Held,  that  the  action  was  maintainable  in  the  names  of  husband  and  wife. 

Dehurbeb  to  the  declaration.  The  declaration  was  as  follows: 
— Thomas  Burton,  and  Jane  Burton,  his  wife,  sue  Henry  G. 
Cook  for  that,  before  and  at  the  time  of  the  making  of  the 
contract  hereinafter  mentioned,  the  female  plaintiff  was  possessed 
of  separate  property,  and  that  in  consideration  that  the  female 
plaintiff  would  accept  for  the  defendant's  accommodation  a  bill 
of  exchange,  drawn  by  the  defendant  on  the  female  plaintiff, 
requiring  her  to  pay  to  the  defendant,  or  order,  one  hundred  and 
fifty-five  pounds  on  demand,  and  would  deliver  the  same  to  the 
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BcKTOK  use,  the  defendant  promised  the  female  plaintiff  to  indemnify  and 
Cook.  ^^^  harmless  the  female  plaintiff  from  any  loss  or  damage  by 
reason  thereof.  And  the  female  plaintiff  accepted  the  said  hill 
for  the  defendants  accommodation,  and  delivered  the  same  to 
him  for  the  purpose  and  on  the  terms  aforesaid.  Yet  the 
defendant  did  not  indemnify  or  save  harmless  the  female  plaintiff 
from  any  loss  or  damage  by  reason  thereof.  And  the  female 
plaintiff  was  obliged,  out  of  her  said  separate  property,  to  pay  to 
the  holder  thereof  the  amount  of  the  said  bill,  with  interest 
thereon. 

Demurrer  on  the  grounds — 1.  That  the  remedies  given  by  the 
Married  Women's  Property  Act  to  a  married  woman  in  respect 
of  her  separate  property  are  given  to  her  as  feme  sole,  and  that 
her  husband  cannot  be  joined  as  plaintiff.  2.  That  no  interest  in 
the  subject  matter  of  this  action  is  shown  by  the  said  count  to 
exist  in  the  husband.  3.  That  the  husband,  having  no 
interest  at  law  in  the  separate  property  of  his  wife,  since  the 
passing  of  the  Married  Women's  Property  Act,  has  no  claim  to 
be  indemnified  for  a  loss  falling  on  his  wife's  separate  estate. 
4.  That  the  said  count  shows  no  cause  of  action  in  the  plaintiffs 
jointly. 

The  demurrer  was  first  argued  on  1st  May,  before  their 
Honours  the.  Chief  Justice  and  Mr.  Justice  Windeyei\  The 
Court  then  not  agreeing,  the  matter  was  re-argued  on  8th  May, 
before  the  Chief  Justice  and  Wivdeyer  and  Inrhes,  J  J. 

Knox  for  the  defendant  (May  8),  in  support  of  the  demurrer — 
This  action,  being  for  the  recovery  of  the  separate  property  of  a 
married  woman,  must  be  brought  by  her  alone.  Section  11  of 
the  Married  Women's  Property  Act  (1)  is  different  from  the 

(1)  42  Vic.  No.  11,  sec.   11,  enacts :  by  any  writing  under  his  hand,  have 

**  A  married  woman  may  maintain  an  agreed  with  her  shaU  belong  to  her  after 

action  in  her  own  name   for  the   re-  marriage  as  her  separate  property,  which 

oovery  of  any  wages,  earnings,  money  property  is  hereby  declared  to  be  her 

and    property   by  this   Act    declared  separate  property,  or  of  any  property 

to  be   or  claimed   thereunder   as  her  settled  to  her  separate  use.    And  die 

separate    property,    or    of    any    pro-  shall  have  in  her  own  name  the  same 

pwty  belonging   to    her   before   mar-  remedies,    both    civil     and    criminal* 

riage,   and  which  her  husband  shall,  against  all  persons  whomsoever  for  the 
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corresponding  section  in  the  English  Act  in  this^  that  it  enables       1884 
her  to  bring  actions  in  her  own  name  to  protect  any  of  her     bvrton 
separate  property,  and  is  not  restricted  to  her  separate  earnings ;      ^^ 
ibe  words  **  or  of  any  property  settled  to  her  separate  use"  are 
not  to  be  found  in  the  English  Statute. 

Although  the  section  is  in  form  permissive  only,  we  main- 
tain that  it  is  exclusive  in  its  operation,  and  that  any 
action  brought  for  the  protection  of  the  wife's  separate 
property  must  be  brought  by  her  alone.  Where  such 
property  consists  of  money,  it  cannot  be  recovered  in 
specie,  and  any  action,  like  this,  brought  to  recover  damages 
for  the  breach  of  a  contract  relating  to  the  separate  property, 
is  an  action  maintained  for  the  recovery  of  property  settled 
to  the  married  woman's  separate  use,  within  the  meaning  of  sec- 
tion 11  (1) ;  otherwise  there  would  be  no  means  of  protecting  any 
money  settled  to  the  separate  use.  The  separate  property  of 
a  ms^ed  woman  includes  money  settled  to  her  separate  use. 

[Sib  J.  Martin,  C.J.  The  plaintiff  here  has  already  parted 
with  her  separate  property.] 

The  test  is  whether  she  would  have  a  right  of  action  if  she 
were  a /erne  sole ;  it  would  seem  that  she  would  have  a  right  of 
action  against  her  husband :  Horrell  v.  HorreU  (2).  The  effect 
of  the  section  is  to  take  away  from  the  husband  the  right  to  sue 
in  respect  of  the  separate  property  of  the  wife.  An  action  by  the 
hasband  and  wife  is  the  action  of  the  husband ;  he  would  be 
entitled  to  the  fruits  of  the  verdict,  and  the  wife,  in  order  to 
enforce  her  rights,  would  be  compelled  to  bring  a  suit  in  Equity, 
a  proceeding  which  it  was  one  of  the  objects  of  the  Married 
Werners  Property  Act  to  render  unnecessary.  An  action  of 
indemnity  cannot  be  maintained  without  proof  of  loss ;  here  the 
husband  has  sustained  no  loss.    The  husband  is  not  joined  for 

protection  and  seonrity  of  suoh  wages,  as  an  nnmarried  woman.    And  in  any 

earnings,  money  and  property,  and  of  indictment,  or   other   proceedings,    it 

any  ehattela  or  other  property  purchased  shall  be  sufficient  to  allege  such  wages, 

or  obtained  by  means  thereof  for  her  own  earnings,  money,  chattels  and  property 

use,  as  if  such  wages,  earnings,  money,  to  be  her  property." — 2  OU  SUU,  1412. 
chattels  and  property,  belonged  to  her       (2)  46  J.P.  285. 
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BuBTON     P^rty  of  a  married  woman  is  liable  for  bills  accepted  by  her. 

V, 

^^^^'  [Sib  G.  Innks,  J.    The  husband  has  an  interest,  because  he  may 

be  called  upon  to  support  his  wife.] 

So  may  any  of  her  relations.  The  cases  in  which  the  husband 
has  been  made  a  co-defendant  with  the  wife  do  not  apply ;  there 
he  is  joined  for  conformity  only. 

MaHin,  C.J.  [SiB  J.  Mabtin,  C.J.  It  seems  to  me  that  the  most  complete 
statement  of  the  law  is  contained  in  the  judgment  of  Lord  Eldon^ 
in  the  case  of  Beard  v.  Webb  (2  B.  &  P.,  p.  102.)  Does  not 
-sec.  11  (4)  relate  exclusively  to  the  wages  and  earnings  of 
married  women,  which,  by  sec.  2,  are  declared  to  be  their 
separate  property  ?] 

The  section  relates  to  these  wages  and  earnings,  and  also  to  all 
property  settled  to  the  separate  use  of  any  married  woman ;  the 
object  of  the  Act  was  to  place  all  separate  property,  however 
acquired,  on  the  same  basis. 

Sly,  for  the  plaintiff,  was  not  called  upon  (5). 

Sib  J.  Mabtin,  C.  J.,  delivering  the  judgment  of  the  Court,  said: 
— There  are  two  points  involved  in  this  demurrer :  the  first  is 
whether  the  action  can  be  brought  in  the  name  of  the  wife  alone ; 
the  second  is  whether,  supposing  it  would  be  right  to  bring  it  in 
her  name  alone,  it  may  not  be  also  maintained  in  the  names  of 
the  husband  and  wife. 

As  to  the  first  point,  we  do  not  think  it  necessary  to  pronounce 
any  opinion.  It  may  be  that  the  wife  can  sue  alone  in  such  a 
cause  of  action  as  is  set  forth  here,  but  we  pronounce  no  opinion. 

As  to  the  other  point,  we  are  of  opinion  that  the  action  is 
maintainable  in  the  name  of  the  husband  and  wife  on  the 

.  (3)  30  L.J.,  C.P.,  268.  (i)  See  note  (I)  on  page  198. 

(5)  Note.— Daring  the  two  arguments  before  the  Court,  Sly^  in  support  of  the 
declaration,  cited  the  following  cases  i^Sumniei^a  v.  City  Bank,  (L.R.,  9C.P.  580); 
Bidgood  y.  Way  (2  W.  Bl.  1236) ;  PhilUskirk  v.  PluckweU  (2  Man.  and  a  393)  ; 
Bendiz  v.  Wakemayi  (12  M.  and  W.  97) ;  Beard  v.  WM  (2  B.  and  P.  93) ;  and 
Howard  v.  Bank  qf  England  (L.R.,  19  £q.  295). 
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authority  of  many  cases,  and  especially  on  the  authority  of  1884 
Caudell  v.  Shaw  (6)  and  Beard  v.  Webb  (7).  In  these  cases  it  Burton 
was  distinctly  held — in  the  one  by  the  Court  of  King's  Bench,  q^^ 
and  in  the  other  by  the  Exchequer  Chamber — that  at  Common 
Law,  even  where  the  meritorious  cause  of  action  is  in  the  wife,  it 
is  proper  and  allowable  to  join  the  husband  in  an  action  on  a 
contract  made  by  her.  In  support  of  the  decision  in  Caudell  v. 
Shaw,  a  manuscript  judgment  of  Mr.  JustiGGBuller(Ril  Term,  Geo. 
IV.,  E.B.)  was  read  vn  extenso.  In  the  long  report  of  the  case  of 
Beard  v.  Webb,  the  whole  law  with  reference  to  actions  brought 
by  and  against  husband  and  wife  was  gone  into,  and  a  very  great 
number  of  cases  were  cited.'  The  judgment  of  Lord  Eldon  was 
apparently  prepared  with  extreme  care^  and  throughout  that 
judgment  it  was  several  times  stated  that  at  Common  Law  a 
married  woman  could  not  bring  an  action  unless  her  husband 
joined  in  it.  But,  supposing  that  a  married  woman  might,  under 
certain  circumstances,  bring  an  action  in  her  own  name  alone, 
still,  on  the  authority  of  these  cases,  at  Common  Law  there  is  no 
objection  even  in  such  cases  to  the  joining  of  her  husband  with 
her. 

There  is  no  clause  in  our  Married  Women's  PropeHy  Act 
which  goes  the  length  of  saying  that  that  which  might  at  Common 
Law  have  been  done  by  joining  the  husband  and  wife  as  co-plain- 
tiffs cannot  still  be  done.  For  these  reasons  we  are  of  opinion 
that  the  demurrer  should  be  overruled. 

Jvdgment  for  the  plaintiffs. 

Attorney  for  plaintiffs:  Sly. 
Attorney  for  defendant:  Levien. 

(6)  4T.R.361.  (7)  2RP.  93. 
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1884  THOMPSON  v.  HOOD. 


May  2,  6.     Praetiee— 'Order  nisi  for  prohibition  to  Dtsbriet  Court  juAge  terved  oit  regittnsr — Not 

oerved  on  plaint^ff^-ConJirming  order  qf  Churt  not  taken  oti<—  Waiver — Ihgtrid 
Martin,  C.J.  Courti  Act  (22  Vic,  No.  18),  a.  l^—JuriMdUon  oner  caiuse  qf  action  ariaing  abroad. 

Windier  J  ^  Order  nttt  for  a  prohibition  to  the  plaintiff  and  to  a  Diairict  Coort  jndge 
'  *  need  not  be  served  on  the  jndge ;  it  is  anfficient  if  it  be  served  on  the  registiar  of 
theeonrt. 

It  is  not  necessary  to  serve  the  plaintiff  with  a  copy  of  the  Order  nisi  granted  ia 
Chambers  before  moving  to  make  it  a  Rnle  of  Conrt. 

Where,  on  motion  to  make  the  Rnle  absolnte,  it  appeared  that  the  order  making 
the  Order  niri  a  Role  of  Court  was  not  taken  oat,  bat  the  plaintiff  had,  after  the 
order  of  the  Coort,  filed  an  affidavit  in  the  cause,  it  was  held  thut  the  plaintiff 
ooald  not  take  advantage  of  the  omission. 

Hie  plaintiff  sued  the  defendant  in  the  Metropolitan  and  Coast  District  Court 
for  money  payable  for  goods  sold  and  delivered  by  him  to  the  defendant  at  New 
Zealand.  At  the  time  of  serving  the  summons  the  defendant  was  resident  wiUda 
the  jurisdiction  of  the  District  Court. 

Held,  on  motion  for  a  prohibition,  that  both  at  Common  Law  and  by  virtue  of 
sec.  5  of  the  District  Courts  Act,  the  District  Court  had  jurisdiction  to  try  the 
action. 

Prohibition  to  the  plaintiff  in  the  action  and  to  the  judge  of 
the  Metropolitan  and  Coast  District  Court. 

The  plaintiff  sued  the  defendant  in  the  Metropolitan  and 
Coast  District  Court,  holden  at  Sydney,  for  money  payable  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant  at 
New  Zealand.  At  the  time  of  the  serving  of  the  summons  the 
defendant  was  resident  within  thejurisdiction  of  the  Metropolitan 
and  Coast  District  Court.    Verdict  for  the  plaintiff. 

On  the  9th  October,  1883,  a  Rule  nm  for  a  prohibition  directed 
to  the  plaintiff  and  the  District  Court  judge  was  granted  by  Mr. 
Justice  Innea  in  Chambers.    The  plaintiffs  attorney  was  present 
in  Court  when  the  order  was  made.    On  the  10th  October  a 
copy  of  the  order  was  served  on  the  registrar  of  the  District 
Court,  for  the  judge.     On  29th  October  the  order  of  Mr.  Justice 
Innea  was  made  a  Rule  of  Court ;  and  on  the  same  day  a  copy  of 
the  Order  nisi  marked  "  confirmed,"  was  served  on  the  plaintiff. 
On  13th  November  the  plaintiff's  attorney  filed  an   aflidavit, 
stating  that,  at  the  time  of  the  commencement  of  the  action,  the 
defendant  was  resident  within  thejurisdiction  of  the  Metro- 
politan and  Coast  District  Court. 
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Lingen  now  (May  2)  moved  to  make  the  Rule  absolute.  1884 

G.  B.  Simpson,  for  the  plaintiff,  took  the  preliminary  objection  v. 

that  no  notice  of  the  Rule  nisi  had  been  given  to  the  District      ^^^' 
Court  judge.      The  judge  ought  to  have  been  served  personally. 
The  order  was  made  conditionally  on  its  being  served  on  the 
judge. 

[Sib  J.  Martin,  C.J.  Sec  90  of  the  District  Courts  Act  seems 
to  contemplate  a  service  on  the  registrar.  Service  on  the  regis- 
trar is  sufficient.] 

We  also  take  the  objection  that  the  Order  nisi  was  not  served 
on  us  before  the  first  day  of  Tei-m.  We  were  entitled  to  such 
notice  in  order  to  have  an  opportunity  of  opposing  the  order: 
Want  V,  Bennett  (1),  where  the  order  of  the  judge  made  in  vaca- 
tion was  varied  by  the  Full  Court. 

[Sir  J.  Martin,  C.J.  The  order  in  that  case  was  a  final  one ; 
here  it  is  a  Rule  nisi.] 

We  were  not  served  with  the  order  making  the  Order  nisi  a 
Rule  of  Court.  We  were  only  served  with  a  copy  of  the  Order 
nisi  with  the  word  "  confirmed "  written  across  it.  There  is 
nothing  before  the  Court  to  show  that  the  order  was  confirmed. 
The  Qirder  has  not  been  taken  out  within  a  reasonable  time,  and 
therefore  has  lapsed. 

Lvngen :  The  plaintiff  took  a  step  in  the  cause  by  filing  the 
affidavit  of  13th  November. 

Simpson,  in  reply  (May  6):  The  affidavit  was  filed  out  of 
respect  to  the  judge. 

Sir  J.  Martin,  C.J. :  We  must  overrule  this  objection.  Had  Martin,  C.J. 
it  not  been  for  the  filing  and  service  of  the  affidavit  of  13th 
November,  a  considerable  time  after  the  order  of  the  judge  was 
made  a  rule  of  Court,  we  should  have  been  compelled  to  support 
the  objection  taken  by  counsel  for  the  plaintiff.  No  doubt,  orders 
should  be  taken  out  and  served  within  a  reasonable  time ;  and 

(1)  2  S.aR.  N.a  311. 
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1884  there  can  be  no  question  that  that  is  the  proper  coui-se  to  pursue 
Thompson  where  an  order  has  been  confirmed  and  is  made  the  order  of  the 
Court.  Here  the  order  was  not  taken  out ;  but  the  plaintiflTs 
attorney  was  in  Court  when  the  Order  nisi  was  made,  and  a 
considerable  time  after  the  confirmation  of  that  order  he  made 
an  afiidavit.  In  that  state  of  things  we  cannot  support  the 
objection  taken. 

Lingen  was  now  heard  in  support  of  the  Rule — ^This  action, 
being  brought  in  an  inferior  court,  will  not  lie  where  the  contiaet 
and  the  breach  both  occurred  (|ut  of  the  colony:  Peacock  v. 
Bell  (2);  Littlehoyv.  Wright  (3);  Drake  v.  Beer  (4).  There  are  also 
two  Victorian  cases :  Scheidmeyer  v.  Chapman  (5);  and  Crook  v. 
Smith  (6). 

[Sm  J.  Martin,  O.J.  There  is  nothinpf  in  the  Victorian  Act  like 
sec.  5  of  our  District  Courts  Act  (22  Vic.  No.  18),  which  enacts 
that :  "  The  several  Courts  appointed  to  be  held  at  towns  and 
places  within  such  districts  respectively  shall  have  jurisdiction 
when  the  defendant .  .  .  shall  be  resident  within  the  districts  for 
which  such  Courts  respectively  shall  be  ordered  to  be  held.  .  (7)." 
The  Victorian  Statute  seems  defective  in  not  stating  the  limit  of 
the  jurisdiction  of  the  County  Courts.] 

No  such  jurisdiction  as  is  here  contended  for  is  given  by  the 
Common  Law  to  inferior  courts,  and  such  power  is  not  conferred 
by  the  Statute.  The  District  Court  has  no  power  to  make  the 
plaintiff  give  security  for  costs,  although  it  is  sometimes  as- 
sumed that  it  has. 

Martin,  C.J.  SiR  J.  Martin,  C.J.  In  the  note  to  the  leading  case  of 
Mostyn  v.  Fabrigas  in  1  Sm.  L.  Cases,  7th  Ed.,  p.  658,  there  are 
collected  a  great  number  of  instances  in  which  suits  have  been 
brought  for  causes  of  action  arising  in  various  countries,  and 
there  is  one  controverted  case  where  a  person  was  made  liable  in 
England  for  an  assault  committed  by  him  in  New  York.  With 
reference  to  what  are  called  "  ambulatory  actions,"  the  law  has 

(2)  1  WmB.  Saund.,  6th  Ed.  73.  (5)  1  A.  J.R.  115. 

(3)  1  Lev.  69.  .  (6)  4  V.L.R.  O.L.  95. 

(4)  1  Ler.  104.  (7)  1  01.  StcU,  778. 


VOL  T.J 


CASES  AT  LAW. 


205 


always  been  that  the  action  may  be  brought  in  a  superior  court, 
although  the  cause  of  action  arose  in  another  country. 

It  is  said  that  the  Rule  is  different  so  far  as  inferior  jurisdictions 
are  concerned.  I  do  not  think  there  is  any  difference.  If  an 
action  is  brought  in  a  court  of  inferior  jurisdiction,  all  that  must 
be  established  is  that  the  action  is  within  the  limited  jurisdiction 
of  such  court. 

We  have  been  referred  to  some  cases  in  the  Supreme  Court  of 
Victoria,  decided  on  the  County  Courts  Act  oi  that  colony,  but 
the  Statutes  in  this  colony  and  in  Victoria  are  not  alike.  In  the 
Victorian  Act  there  is  no  section  like  sec.  5  in  our  Disti'ict  Courts 
Act.  [His  Honour  read  the  section.]  Here  it  is  sworn  that  the 
defendant,  at  the  time  of  the  commencement  of  the  suit,  was 
resident  within  the  jurisdiction  of  the  District  Court,  and  our 
Statute  gives  jurisdiction  to  the  court  in  that  case,  wherever  the 
cause  of  action  may  have  arisen. 

WiNDEYEB,  J.,  concurred. 

Mule  discharged,  with  costs. 

Attorney  for  plaintiff:  Meyer. 

Attorney  for  defendant :  Marshall. 
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Practke — New  trial^AppUecUum  to  have  evidence  read  from  judge's  notes — 

6  Vie.  No.  9,  9.  42.  j^^^^  C.J., 

Plaintiff  sued  the  defendant  for  work  and  labour  and  materials  provided.    The  Windeyer,  J. 
only  contest  at  the  trial  was  whether,  in  measuring  some  piles  supplied  and  driven  ^^^ 

by  the  defendant,  allowance  should  be  made  for  that  portion  of  the  piles  which     *^^*^t  J* 
was  underground;  if  such  allowance  was  made,  then  the  plaintiff  would  be  entitled 
to  700/.  damages.    The  jury  found  for  the  plaintiff,  damages  380/. 

Hdd^  that  the  jury  having  based  their  verdict  not  on  the  legal  merits  of  the 
ease,  but  upon  what  they  considered  fair,  the  verdict  could  not  stand,  and  the 
Court,  on  the  motion  of  the  defendant^  ordered  a  new  trial. 

The  defend&nt  afterwards  applied  under  5  Vic.  No.  9,  seo.  42,  for  leave  to 
have  the  evidence  of  a  witness  who  had  died  since  the  first  trial  read  at  the  second 
trisL  The  Court  refused  the  application,  on  the  ground  that  it  ought  to  have  been 
made  when  the  Bule  for  a  new  trial  was  made  absolute. 

The  plaintiff,  a  sub-contractor,  sued  the  defendantj'^a  railway 
contractor,  for  work  and  labour  done^  and  materials  provided. 

N,S.W.E.,  Vol.  v.,  Law.  P 
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1884  At  the  trial  before  Hts  Honour  the  Chief  Justice  and  a 

QoiTLON  J^^  ^^  ioTXT,  it  appeared  that  the  actual  question  in  dis- 
^  V-  pute  was  a^  to  the  scale  on  which  the  plaintiff  was  to  be 
paid  for  supplying  and  driving  certain  piles  for  the  defendant. 
There  was  no  dispute  as  to  the  agreement,  by  which  tiic 
work  was  to  be  done  at  so  much  per  foot,  but  the  defendant 
contended  that  he  was  not  to  pay  for  the  three  feet  of  the 
piles  which  were  driven  into  the  ground.  The  plaintiff  s  ease 
was  that  he  was  to  be  paid  for  the  whole  length  of  the  piles, 
both  above  and  underground.  The  amount  so  in  dispute  was 
700i.  The  jury,  however,  returned  a  verdict  for  the  plaintiff, 
with  3802.  damages. 

A  Rule  nisi  for  a  new  trial  having  been  obtained  by  tlie 
defendant,  on  the  ground  that  the  verdict  was  against  evidence, 

0,B,  Stephen  (Rogers  with  him)  now  (April  30th)  moved  to  make 
the  Rule  absolute — The  jury  went  on  a  wrong  piinciple ;  the 
amount  was  not  in  dispute.  The  plaintiff  was  entitled  to  700{.  or 
nothing :  Kelly  v.  Sherlock  (1). 

PUcher  {Cohen  with  him),  for  the  plaintiff,  showed  cause — 
The  defendant  has  had  the  benefit  of  the  mistake  of  the  jury. 

Mcuiin,C.J.      The  CHIEF  JUSTICE,  delivering  the  judgment  of  the  Courfc 
{Martin,  C.J.,  and  Windeyei\  J.),  said : — There  is  an  inference 
to  be  drawn  from  the  language  used  by  the  jury,  that  they  went 
outside  the  law  of  the  case,  and  came  to  the  conclusion  that  a 
certain  amount  would  be  fair  to  allow,  quite  apart  from  the  legal 
merits,  and  that  they  accordingly  divided  the  item  in  question 
between  the  plaintiff  and  the  defendant.    They  did  not  decide  on 
the  evidence,  nor  exercise  the  judgment  which  the  parties  were 
entitled  to  demand  at  their  hands.    They  did  not  investigate  <Ae 
matters  in  dispute,  nor  come  to  any  conclusion  upon  them,  bat 
went  outside  and  behind  them  altogether,  and  did  what  they 
thought  was  fair  as  between  man  and  man.    It  was  an  arbitrary 
exercise  of  power,  and  not  an  intelligent  expression  of  opinion  as 
to  the  merits  of  the  question  submitted  to  them.    We  cannot 

(1)  L.R.  1  Q.B.  686. 
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absolute  for  a  new  trial.  Conlov 

Rule  abaolnte,  with  costs,  v. 

On  6th  May,  G.  B,  Stephen  applied  to  the  Court  {Martin,  C.  J., 
and  Innes,  J.)  for  an  order  that  the  evidence  of  James  M'Ouigan, 
a  witness  at  the  first  trial,  who  had  since  died,  might  be  read  at 
the  second  trial  from  the  judge's  notes:  5  Vic.  No.  9,  sec  42. 

PUcher,  for  the  plaintiff— The  application  ought  to  have  been 
made  when  the  Rule  for  a  new  trial  was  made  absolute. 

Sm  J.  Mabtin,  C.J.  I  am  of  opinion  that  the  Order  asked  Martin,  G.J. 
for  cannot  now  be  made.  The  application  ought  to  have  been 
made,  if  the  fact  of  the  death  was  then  known,  at  the  time  when 
the  motion  for  a  new  trial  was  disposed  of,  and  as  part  of  that 
motion.  No  harm  can  arise  to  the  defendant  in  this  case  by  the 
refusal  to  grant  this  application,  because  at  Common  Law,  on  the 
death  of  a  witness  after  having  given  his  evidence  in  the  first 
trial,  his  evidence  can  be  read  from  the  notes  of  any  person  who 
took  it  down.  But  the  most  satisfactory  course  would  be  to  read 
the  evidence  from  the  judge's  notes. 

Sm  G.  Innes,  J.  I  am  of  the  same  opinion.  I  do  not  think  it  Innes,  J. 
would  be  right  to  allow  a  matter  already  completely  dealt  with 
to  be  re-opened  in  this  way.  It  ought  to  have  been  brought 
before  the  Court  and  disposed  of  when  the  Order  of  the  Court 
was  being  made  for  a  new  trial.  I  should  have  been  glad  if  some 
arrangement  had  been  made  as  to  the  way  in  which  the  evidence 
of  this  witness  would  be  brought  before  the  Court  at  the  next 
trial,  else  we  may  have  a  conflict  as  to  what  occurred  at  the  first 
trial.  The  best  way  would  be  to  read  the  judge's  notes;  and  I 
hope  that  some  such  agreement  may  be  come  to  by  the  parties. 

Application  dismissed,  with  costs. 

Attorney  for  plaintiff:  L&uy. 

Attorneys  for  defendant:  Abbott  Jk  Allen. 
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Martin,  O.J., 
FaweU,  J. 

and 
Wiruteyer,  J. 


WILKINS  V.  ORIENTAL  BANK. 

Writ  qf  tummofu^ Foreign  eorporcUion  carrying  <m  busineu  in  N.S,  W. — Serriee  on 
loeai  manager— Liquidator  appointed  in  England— Evidence  that  corporation 
has  ceased  to  carry  on  bueinese  tn  N,8.  W,— Telegrams. 

Plaintiff  Berved  a  writ  of  sammons  on  B.,  manager  of  the  Sydney  branch  of  the 
defendant  bank^  a  foreign  corporation  having  its  head  office  in  London.  The 
defendants  moved  to  set  aside  the  writ  on  the  affidavit  of  their  Sydney  manager  K, 
statin;?  that  he  had  received  a  telegram  from  the  head  office  insfoucting  him  to 
stop  payment;  and  also  telegrams  to  the  effect  that  a  liquidator  had  been 
appointed  in  England,  and  that  an  order  had  been  made  by  the  Court  of  Chanceiy 
to  wind  np  the  bank. 

Held,  that  there  was  not  snfficient  evidence  that  the  bank  had  altogether  ceased 
to  carry  on  business  in  Sydney  under  the  management  of  B.  The  case  was  not  one 
in  which  the  Court  would  act  on  information  contained  in  telegrams.  The  som- 
mons  was  therefore  rightly  served  on  B.    Application  dismissed. 


MonON  (on  appeal  from  Order  in  Chambers  of  Windeyer,  J.)  to 
set  aside  the  writ  of  sammons  and  the  service  thereof,  and  all 
subsequent  proceedings,  on  the  grounds  appearing  on  the  affidavit 
of  James  Balfour,  which  was  as  follows: — 

1.  The  above-named  defendant  corporation  was  a  corporation  incorporated  under 
Royal  Charter,  and  carried  on  its  business  of  bankers  in  England,  having  its  head 
office  or  place  of  business  in  London.  2.  The  said  corporation  had  divers  branch 
offices  for  the  purpose  of  carrying  on  the  said  business  in  the  colony  of  New 
South  Wales  and  elsewhere.  3.  I  was  formerly  manager  of  the  branch  in  Sydney 
of  the  said  business  of  the  said  corporation.  4.^  On  Saturday,  3rd  May  instant,  I 
received  from  the  head  office  in  London  of  the  above  corporation  a  telegram  dated 
2nd  May  instant,  which,  being  interpreted  from  the  cipher  in  which  it  was 
received,  read  as  follows — "stop  payment,  we  have  decided  not  to  open  at  heed 
office  to-morrow  morning,  all  branches  do  the  same.  **  5.  Since  the  receipt  by  me  of 
the  above  telegram  the  said  corporation  have  not  earned  on  the  business  of  bank- 
ers at  Sydney  aforesaid,  or  elsewhere  in  the  colony  of  New  South  Wales.  6.  On 
5th  of  May  instant,  I  received  a  telegram  dated  3rd  of  May  instant,  and  signed 
*' Welton"  containing  the  following  words — "  this  telegram  is  sent  to  you  by  me 
by  order  of  the  Court  appointing  me,  on  the  application  of  creditors,  liquidator  of 
the  bank  in  liquidation  here. "  7.  I  am  informed  and  believe  that  a  telegram,  dated 
the  6th  day  of  May  instant,  was,  on  7th  of  May  instant,  received  by  the  former 
manager  in  Melbourne  of  the  said  corporation  from  the  head  office  in  London  of 
the  said  corporation  to  the  effect  that  Thomas  Aberorombie  Welton  is  the  name 
of  the  liquidator  appointed  by  the  Judge  of  the  Chancery  Division  of  the  High 
Court  of  Justice  in  England.  8.  On  16th  of  May  instant,  I  received  a  telegram 
dated  15th  May,  instant  and  signed  "Welton"  in  the  following  words — '*  order  is 
executed.  Court  of  Chancery  to-day,  to  wind  up  bank,  continuing  me  provisional 
liquidator."  9.  From  the  above  telegrams  I  am  advised  and  believe  that  the  affiyis 
of  the  said  Corporation  are  being  liquidated  in  England,  and  that  the  said  Thomas 
Aberorombie  Welton  has  been  appointed  provisional  liquidator  in  England  for  that 
purpose.    10,  I  am  further  advised  and  believe  that  the  said  Corporation  no  longer 
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carries  on  the  boaineM  of  bankers  in  England  or  elsewhere.  11.  On  15th  of  May 
instant,  a  copy  of  a  writ  of  summons,  pnrporting  to  be  issued  out  of  this  honourable 
Court  at  the  instance  of  the  above-named  plaintiff  was  handed  to  me.  12.  I  am  ad- 
vised and  beliere  that  I  am  no  longer  a  manager  of  a  branch  of  the  business  of  the 
said  Corporation,  and  that  I  have  no  power  or  authority  to  accept  service  of  the 
said  writ,  or  of  any  other  legal  proceedings  on  behalf  of  the  said  Corporation,  or  of 
the  liquidator,  and  that  the  service  thereof  upon  me  on  behalf  of  the  said  defend* 
ants  is  irregular. 

The  writ  was  for  appearance  within  eight  days ;   and  the  par* 
ticulai-s  of  the  plaintiff's  claim  were — "  To  amount  of  balance  due 
by  the  defendants  to  the  plaintiff  for  money  held  by  the  defend- 
ants to  the  credit  and  on  account  of  the  plaintiff,  particulars  of 
which  cannot  be  comprised  within  three  folios." 

G.  B.  Stephen  {Knox  with  him)  for  the  defendants — We 
submit  that  the  service  of  the  writ  was  wrong,  and  should  be  set 
aside,  the  New  South  Wales  branch  of  the  defendant  bank 
having  ceased  to  do  business  in  this  colony,  and  Mr.  Balfour 
having  ceased  to  act  as  manager :  Woods  v.  Pacific  Steam  Navi- 
gation Compa/ny  (1).  By  the  order  of  the  Supreme  Court  of 
Judicature  in  England,  the  personal  property  of  the 
bank  has  passed  to  the  official  liquidator:  Newhy  v.  Van 
0ppe»(2). 

Salomons,  Q.C.  (Browning  with  him),  for  the  plaintiff — The 
Court  will  not  act  on  the  information  afforded  by  telegrams.  An 
order  for  the  winding-up  of  a  company  may  operate  as  notice  of 
discharge  to  the  servants  of  the  company  :  Chapman's  Case  (8) ; 
but  this  is  only  where  the  business  of  the  company  is  wholly  at 
an  end,  and  there  is  nothing  whatever  for  the  servants  to  do. 
The  appointment  of  an  official  liquidator  does  not  destroy  the 
company — the  official  liquidator  is  in  effect  the  company: 
Exparte  Harding  (4). 

Stephen  in  reply. 
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Sir  J.  Mabtin,  C.J.    This  is  an  application,  made  on  behalf  of  Martin,  c.  J. 
the  Oriental  Bank,  to  set  aside  the  service  on  them  of  a  writ  of 


(1)1S.C.R.,  N.S.91. 
(2)  LuB.  7  Q.B.  293. 


0)  L.R.  1  Eq.  346. 
(4)  L.R.  3  Eq.  341. 
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1334  sttinmons,on  the  ground  that  service  on  their  manager  is  not  suffi- 
^  ^  dent  Of  course,  if  the  bank  were  satisfied  that  they  were  not 
V.  properly  served,  they  need  not  do  more  than  let  the  plaintiff  go 
Baitk.  on  at  his  peril.  The  proper  remedy  would  then  be  to  set  aside 
the  judgment,  on  the  ground  taken  here.  However,  they 
thought  that  that  was  not  the  wisest  course  to  take,  and  they 
proceed  as  in  the  case  of  Newhy  v.  Van  Oppen  (5),  to  move  to  set 
aside  the  writ.  In  that  case  it  was  held  that  a  foreign  company 
carrying  on  business  in  England  can  be  sued  by  serving  the  writ 
of  summons  on  the  manager  superintending  the  conduct  of  their 
business  there.  Prior  to  that  case  there  had  been  no  decision 
that  a  foreign  company  could  be  sued  after  a  service  made  in 
that  way.  But  as  the  foreign  company  could  sue  in  England,  it 
was  thought  right  it  should  be  sueable  there,  too ;  and  the  only 
way  by  which  the  right  to  bring  such  an  action  could  be  exercised 
was  to  make  service  on  the  person  managing  the  business  in 
England  sufficient.  The  principle  is  that  a  person  carrying  on 
business  in  England  must  be  held  to  be  domiciled  there,  and  ser- 
vice may  be  made  on  the  person  there  managing  the  business.  At 
page  296  Blackburn,  J.,  says, "  one  more  point  has  to  be  noticed. 
At  Common  Law  the  service  of  a  writ  on  corporation  aggregate, 
which,  from  the  nature  of  the  body,  could  not  be  personal,  was 
by  serving  it  on  a  proper  officer,  so  as  to  secure  that  it  came  to 
the  knowledge  of  the  corporation.  •  .  The  clerk  or  officer 
must  be  in  the  nature  of  a  head  officer,  whose  knowledge  would 
be  that  of  the  corporation.  We  think  that  when  once  it  is  estab- 
lished that  the  corporation  is  to  be  treated  as  resident  in  England, 
the  proper  officer  is  the  officer  of  the  English  branch,  and  that  it 
is  not  necessary  to  serve  the  process  on  the  officer  at  the  head 
office  abroad/' 

In  the  case  of  Woods  v.  The  Pacific  Steamship  Coy,  (6),  in 
our  own  reports,  it  was  sought  to  make  a  service  upon  the  agent 
of  the  company  a  good  service  on  the  company  itself,  and  the 
Court  held  that,  inasmuch  as  it  appeared  that  the  agent  had  been 
appointed  merely  for  buying  supplies  for  the  ships  of  the  com- 
pany, and  as  the  company  had  no  office  of  their  own,  but  gave 
orders  to  persons  who  acted  for  them  on  commission,  the  agent  so 

(5)  L.R.  7  Q.B.  293.  (6)  1  S.C.R.,  N.S.  91. 
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acting  was  not  the  servant  of  the  company,  and  the  principle  laid 
down  in  Newby  v.  Van  Oppen  (7)  did  not  apply. 

What  are  the  facts  in  this  case  here  ?  This  company  has  been 
carrying  on  the  business  of  bankers  here;  the  head  office  of  the 
bank  being  elsewhere.  It  appears  that  the  business  of  receiving 
deposits  is  no  longer  carried  on.  The  bank  is  closed  for  such  a 
purpose,  and  people  no  longer  pay  in  money  to  the  bank.  But  it 
does  not  follow  that  the  bank  does  not  conduct  other  transactions. 
It  does  not  follow  that  the  transactions  of  the  bank  are  not  going 
on  in  Sydney  and  elsewhere,  under  the  management  of  Mr. 
Balfour. 

It  is  said  that  there  are  telegrams  which  have  conveyed  to 
the  manager  the  information  that  the  business  of  the  corporation 
is  in  liquidation.  It  is  contended  that  these  telegrams  are 
sufficient  evidence  to  the  Court  of  the  happening  of  the  trans- 
actions mentioned  in  them.  I  am  of  opinion  that  they  are  not, 
and  that  we  cannot  act  on  these  telegrams.  No  doubt  there  are 
cases  in  which  telegrams  would  be  acted  on ;  but  I  do  not  think 
that  this  is  one  of  them.  We  should  have  stronger  evidence  in  a 
case  like  this  than  the  telegram  referred  to.  The  defendants 
may  be  in  a  position  to  prove  in  the  ordinary  way  that  the  ' 
affiiirs  of  the  bank  have  passed  into  other  hands ;  but,  as  the 
matter  now  stands,  I  think  that  there  is  no  evidence  to  warrant 
us  in  granting  the  Order  asked  for. 

FauceIT,  J.  No  doubt  there  is  some  difficulty  in  a  case  of  this  ^fworf*,  J. 
novelty ;  but  when  we  consider  the  facts  of  the  case,  the  matter  is 
tolerably  clear,  thevo  is  no  doubt  that  the  company  carried  on 
business  here,  and  that,  with  respect  to  that  business,  the  bank 
was  domiciled  here,  and  that  it  was  entitled  to  sue  and  liable  to 
be  sued  here.  It  contracted  an  obligation  to  the  plaintiff,  for 
which  it  is  liable,  and  the  only  question  now  is,  whether  a  writ 
served  upon  the  proper  officer  in  this  colony  should  be  set  aside. 

If  there  were  sufficient  evidence  before  us  to  show  that  the  bank 
was  altogether  closed,  and  that  the  manager  and  the  officers  were 
dismissed,  we  could  not  say  that  the  writ  was  properly  served ; 
but  the  question  is,  whether  the  evidence  has  gone  to  that  extent. 

(7)  L.R.  7  Q.B.  293. 
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1884       I  am  not  disposed  to  say  that  there  are  not  many  cases  in  which 
WiLKiKs    the  Court  will  take  notice  of  telegrams;  but  we  cannot  act  so  as 
Obibntil    *^  ^^^  ^^^  parties  absolutely  on  the  evidence  of  telegrams  alone« 
Bake,      although  we  may  act  on  such  evidence  in  order  to  prevent  injus- 
tice or  wrong  being  done. 

But,  giving  full  effect  to  the  telegrams,  and  believing  that  Mr. 
Balfour  is  acting  bondjidey  I  do  not  think  that  they  prove  that 
he  has  been  discharged  from  his  office  of  manager  to  the  company. 
He  is  still  in  control  of  the  property  of  the  bank  here^  and 
although  he  is  acting  under  the  telegrams  of  the  liquidator,  he  is 
in  charge  of  the  property  of  the  bank  in  this  colony.  The  bank 
may  have  ceased  to  carry  on  some  part  of  their  business,  but 
there  is  some  part  which  is  still  being  carried  on.  We  cannot  say 
that  the  bank  is  not  domiciled  here;  and  any  difficulties  I  might 
have  had  about  it  I  have  been  relieved  from  by  Mr.  Justice 
BlcLckbui'n'e  judgmont,  and  the  consideration  that  the  decision  of 
the  Court  in  an  application  like  this  is  not  final.  The  defendants 
may  take  advantage  of  the  point  hereafter,  if  they  can  prove  that 
they  were  not  carrying  on  business  in  Sydney. 

Windeyer,  J.  WiNDEYEB,  J.  I  concur  with  their  Honours  on  both  grounds. 
The  only  matter  brought  before  me  was  as  to  the  sufficiency  of 
the  telegrams.  I  then  thought  that  there  was  not  sufficient 
evidence,  and  I  am  still  of  the  same  opinion.  With  regard  to  the 
other  points,  it  is  consistent  with  these  affidavits  that  the  bank 
may  still  be  carrying  on  business,  so  as  to  enable  them  to  bring 
an  action  by  their  manager.  ' 

Applicatian  diamUaed,  with  costs. 

Attorney  for  plaintiff:  WiUiavis,  Crown  Solicitor. 
Attorneys  for  defendants :  Want,  Johnson  Jk  Co. 
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Praetke — Defendant  residerU  out  of  Jurisdiction — Service  of  eigfU-day  writ  on  de-       ^      03 
fendant  in  Sydney — Common  Law  Procedurt  Act  {11  Vie.  No.  21),  9. 16. 

A  writ  of  Bammon8  for  appearance  within  eight  days  was  served  on  defendant  Martin^  C.J., 
in  Sydney.    Defendant  applied  to  set  aside  the  writ,  on  the  ground  that,  being    Faucetl,  J. 
resident  in  New  Zealand,  he  was  entitled,  by  Kules  3  and  4  of  12  Ap.  1856,  to         ^^^  ^ 
four  months  within  which  to  enter  an  appearance.  ''  ^^^ ' 

The  application  was  dismissed,  with  costs. 

Motion  to  set  aside  a  writ  of  summons  dated  8th  May,  on  the 
grounds  stated  in  the  affidavit  of  the  defendant,  as  follows : — 
*'L  I  am  the  defendant  in  this  action.  2.  The  writ  of  summons 
herein  was  issued  on  8th  May  instant.  3.  I  was  served  with  the 
said  M'rit  of  summons  on  10th  May.  4.  I  am  described  in  the 
said  writ  of  summons  as  being  a  resident  of  Sydney  aforesaid. 
I  do  not  reside  at  Sydney  aforesaid,  but  I  reside,  and  have  re- 
sided for  the  last  thirty-eight  years,  in  Nelson,  in  the  colony  of 
New  Zealand,  where  I  carry  on  business  as  a  hop-grower  and 
maltster,and  I  have  only  come  to  Sydney  on  a  visit,  and  in  order 
to  endeavour  to  settle  a  business  dispute  between  myself  and 
the  plaintiff  herein,  and  the  firm  of  Messrs.  Charles  Moore  &  Co. 
5.  I  deny  that  I  am  indebted  to  the  plaintiff,  David  Davis,  in 
the  amount  claimed  in  the  said  writ  of  summons,  or  in  any  other 
sum." 

Nash,  for  the  defendant — We  were  served  with  the  wrong 
writ  We  were  residing  out  of  the  jurisdiction  of  the  Supreme 
Court,  and  ought  to  have  been  served  with  a  writ  in  the  form  of 
Schedule  A,  No.  2 :  Common  Law  Procedure  Act  (17  Vic.  No. 
21),  s.  16.  In  moving  to  set  the  writ  aside  we  have  adopted  the 
right  course :  Avstralian  Joint  Stock  Bamk  v.  Foi^rester  (1). 

Donova/a,  for  the  plaintiff — The  question  is  not  as  to  where  the 
defendant's  domicile  is,  but  where  he  was  residing  at  the  time  of 
the  service  of  the  writ:  Comm^on  Laiv  Procedure  Act,  s,  2.  The 
defendant's  affidavit  does  not  state  when  he  came  to  Sydney,  and 

(1)  10  S.C.R.  143. 
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1884  when  he  intends  to  [return  to  New  Zealand.  If  the  defendant's 
Davis  contention  is  right,  then  if  a  person  domiciled  in  another  colony 
Harley.  commits  an  assault  here,  the  writ  must  be  taken  out  for  service 
abroad,  and  must  be  sent  to  the  other  colony.  If  we  are  entitled 
to  serve  the  defendant  in  this  colony  at  all,  we  may  serve  him 
with  the  writ  in  form  Schedule  A,  No.  1.  If  the  wrong  writ  has 
been  served,  it  may  be  amended :  sec.  20. 

Nashy  in  reply — By  Rules  3  and  4  of  12th  April,  1856,  we 
were  entitled  to  four  months  in  which  to  appear,  as  residing  in 
New  Zealand ;  but  the  writ  served  on  us  was  for  appearance  in 
eight  days.  The  cases  on  the  construction  of  the  District  Courts 
Act  are  applicable  here. 

« 
Martin,  C.J.      SiR  J.  Martin,  C.  J.    I  do  not  think  that  sec.  16  of  the  Common 

Law  Procedure  Act,  or  the  4th  rule  of  12th  April,  1856,  ought  to 
receive  the  rigid  interpretation  which  Mr.  Nash  contends  for.  It 
appears  to  me  that  what  was  in  the  contemplation  of  the  Legisla- 
ture when  they  passed  this  section  of  the  Common  Law  Proce- 
dure Act,  and  of  the  judges  when  they  passed  the  Rules,  was 
that  when  writs  were  served  upon  persons  who  resided  in  the 
colony  of  Victoria  or  of  Tasmania,  or  New  Zealand,  or  at  some 
remote  part  of  this  colony,  such  persons  should  have  a  sufficient 
time  allowed  them  within  which  to  enter  an  appearance.  The 
mere  entering  of  an  appearance  does  not  involve  the  filing  of 
any  defence.  The  defendant,  by  entering  an  appearance,  simply 
intimates  that  he  is  ready  to  defend  the  action,  and  thereby  puts 
it  out  of  the  power  of  the  person  suing  him  to  sign  judgment  for 
want  of  appearance. 

Sec.  16  refers  obviously,  when  we  look  at  Form  A  2,  to  service 
out  of  the  jurisdiiction.  The  indorsement  to  that  form  says  that 
the  writ  is  for  service  out  of  the  jurisdiction ;  and  the  terms  of  the 
writ  itself  intimate  that  that  is  so. 

But,  if  the  person  who  would  be  entitled  to  this  period  within 
which  to  enter  his  appearance  happens  to  be  in  Sydney,  there  is 
no  reason  why  he  should  still  have  the  same  time.  If,  after  his 
appearance,  he  requires  time  to  prepare  his  defence,  there  would 
not  be  the  least  difficulty  in  obtaining  an  extension;  but,  as  he 
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is  here,  there  is  no  reason  why  he  should  have  more  than  eight 
days  in  which  to  enter  his  appearance. 

Faucett,  J.  I  am  of  the  same  opinion.  There  is  a  very  great 
difficulty  in  deciding  questions  arising  on  our  rules  of  practice. 
I  generally  give  our  Rules  of  Court  a  very  liberal  construction, 
since  they  are  framed  not  in  order  to  obstruct,  but  to  facilitate 
the  conduct  of  the  business  of  the  Court. 

The  difficulty  I  have  had  in  this  case  arises  from  the  decision 
in  The  Australian  Joint  Stock  Bank  v.  Fifrrester  (2).  There  the 
writ  was  left  at  a  house  at  Randwick,  where  the  defendant  had 
been  staying;  and  as  the  defendant  did  not  reside  there,  but  at 
Walgett,  it  was  held  that  he  had  not  been  properly  served ;  and 
the  service  at  Randwick  was  treated  as  a  nullity.  There  was  a 
concurrent  writ  served  at  Walgett,  which  allowed  him  only  eight 
days  instead  of  sixteen  days  within  which  to  enter  an  appear- 
ance. The  Court  refused  an  application  by  the  defendant  to  be 
allowed  further  time,  because  it  amounted  to  an  application 
to  amend  the  writ ;  but  the  Court  said  that  the  defendant  might 
set  aside  the  writ  for  irregularity.    The  Court  also  said  that  if  the 

» 

defendant  had  appeared,  he  would  have  been  allowed  an  exten- 
sion of  time  to  plead. 

Here,  however,  the  writ  was  served  on  the  defendant  himself 
in  Sydney,  although  his  general  residence  was  in  New  Zealand. 
I  think  that  Dr.  Donovan,  in  showing  the  absurdity  of  holding 
what  Mr.  Naek  contended  for,  puts  the  strongest  case  of  an 
assault  committed  in  Sydney  by  a  person  in  the  position  of  the 
defendant.  It  would  be  preposterous  that  the  defendant  in  such 
a  case  should  have  four  months  before  he  need  enter  an  appear- 
ance to  the  action. 


1884 


Davis 

Haklky. 

Fav/ctU^  J. 


WiNDEYER,  J.,  concurred. 


Application  dianiissed,  with  costs. 


Attorney  for  the  plaintiff:  De  Lissa, 
Attorneys  for  the  defendant:  Allen  Jb  Allen. 

(3)  10  S.G.R.  143. 
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May  2.  CrmitiaL  Law  Amendment  Act  (47  Vie,  2fo.  17),  e.  470— JK^^  <^  pritoner  lo 

make  statement. 

Martin,  C.J. ,      j^  '^  q^^  neoesaary  for  the  presiding  judge  to  tell  the  prisoner  that  he  may 
Windeoer  J    °^^^  '^  etatement,  nor  is  it  necessary  for  the  prisoner  to  claim  his  right  to  do  so. 
'    '  The  prisoner  has  a  right  to  make  his  statement  to  the  jury,  and  where  the  judge 
refused  to  allow  him  to  do  so  the  conviction  was  qnashed. 

Cbown  case  resebyed.  The  case  stated  by  Mr.  Acting  Dis- 
trict Court  Judge  Canadell  was  as  follows: — Peter  Irvine  was  con- 
victed on  clear  evidence  of  having  stolen  a  horse,  the  property  of 
Thomas  Hodge,  and  was  sentenced  by  me  to  imprisonment  with 
hard  labour  for  three  years.  At  the  close  of  the  case  for  the 
Crown,  I  informed  the  prisoner  that  he  was  entitled,  under  sec 
470  of  the  "  Criminal  Law  Amendment  Act  of  1883,"  to  make  a 
statement  before  calling  witnesses  for  his  defence.  The  prisoner 
declined  to  make  a  statement  I  was  then  told  by  his  attorney 
that  the  prisoner  was  unable  to  do  so,  and,  being  defended  by 
him,  would,  under  his  advice,  decline  to  make  a  statement  and 
proceed  with  his  defence.  Immediately  after  this  refusal  on 
behalf  of  the  prisoner,  the  prisoner's  attorney  conferred  with  the 
prisoner  in  the  dock,  after  which,  and  before  calling  witnesses 
for  the  defence,  he  stated  that  the  prisoner  desired  to  make  a 
statement ;  but  in  consequence  of  his  having  previously,  both  by 
himself  and  his  attorney,  declined  to  do  so,  I  refused  to  permit 
him.  The  right  to  make  a  statement  was  not  fui*ther  contested, 
and  I  was  not  at  this  stage  asked  to  reserve  any  point  in  respect 
thereof.  A  practice  has  grown  up,  which  seems  very  objection- 
able, of  attorneys  standing  by  the  dock,  and  prompting  prisoners 
as  to  what  statement  to  make.  Witnesses  for  the  defence  were 
called,  and  the  prisoner's  attorney  addressed  the  jury ;  and  at 
the  close  of  the  case  I  was  asked  by  the  prisoner's  attorney  to 
reserve  the  following  point: — The  question  reserved  is,  "  Whether 
or  not  I  was  wrong,  under  the  above  circumstances,  in  refusing 
to  allow  the  prisoner  to  make  a  statement" 

W.  J.  Faster,  for  the  prisoner — ^The  prisoner  need  not  wait  for 
the  invitation  of  the  judge  before  making  his  statement,  but  he 
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may  make  it  as  a  matter  of  right :  ''  The  CHminal  Law  Amend-       1884 
merU  Ad"  s,  470  (1).  rbgika 

V, 

Teece,  for  the  Crown — The  section  is  in  two  parts.    By  the     IRV''^*- 
first  part  the  prisoner  may  make  admissions  by  the  advice  of  his 
counsel ;  by  the  second  part  the  prisoner  may  make  his  state- 
ment, and  such  statement  must  be  his  own,  and  not  put  into  his 
mouth  by  his  counsel  or  attorney. 

Sm  J.  Mabtin,  C.J.  I  have  extreme  doubt  about  the  policy  Martin,  C.J. 
of  this  enactment,  but  our  duty  here  is  to  administer  the  law  as 
we  find  it.  Long  before  the  passing  of  this  enactment,  cases  have 
arisen  in  our  Courts  in  which  prisoners  have  been  permitted  to 
make  statements,  but  under  this  section  a  right  is  given  to  every 
prisoner  to  make  his  statement  to  the  jury. 

It  is  quite  true,  as  urged  by  the  counsel  for  the  prisoner  during 
the  argument,  that  it  is  not  necessary  for  the  judge  to  tell  the 
prisoner  that  he  may  make  his  statement,  nor  is  it  necessary  for 
the  prisoner  to  say  that  he  declines  or  requires  to  make  a  state- 
ment, but  the  law  allows  him  to  make  one.  That  is  a  right 
which  the  Legislature  of  the  colony  has  thought  fit  to  give  to 
accused  persons  when  on  their  trial ;  and,  whether  called  upon 
by  the  judge  or  not,  such  persons  may  make  a  statement  to  the 
jury. 

It  is  said  in  this  case  that,  before  calling  witnesses,  the  pris- 
oner desired  to  make  a  statement,  and  the  judge  refused  to  per- 
mit him.  That  refusal  appears  to  me  to  be  a  direct  violation  of 
this  section  of  the  Act  referred  to.  The  conviction  was,  there- 
fore, a  wrong  one.  It  is  unfortunate  that  it  is  so  in  this  case, 
where  the  judge  reports  that  the  evidence  was  clear  against  the 
prisoner.  He  cannot  be  tried  again,  as  it  is  not  the  kind  of  mis- 
trial in  which  a  new  trial  may  be  had.  The  prisoner  must, 
therefore,  be  discharged. 

(1)  46  Vic.  No.  17,  0.  470,  enacts :  ment  at  the  close  of  the  prosecution, 
"  Every  accused  person  on  his  trial  may,  and  before  caUing  any  witness  in  his 
if  so  advised  by  counsel,  make  any  defence,  without  being  liable  to  exami- 
sdmissions  as  to  matters  of  fact,  what-  nation  thereupon  by  counsel  for  the 
ever  the  crime  charged,  or  give  any  con-  Crown,  or  by  the  Court,  and  may  there- 
sent  which  might  lawfully  be  given  in  a  after,  personally  or  by  his  counsel,  ad- 
eivil  ciflo  -and,  whether  defended  by  dress  the  jury, 
counsel  or  not,  he  may  make  any  state- 
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•  1884  WiND£T£R,J.  Like  his  Honour,  I  have  very  great  donbt  whether 

jj^jjj^      this  is  a  wise  provision — ^allowing  the  prisoner  in  all  cases,  as 

T  J,' >      ^  matter  of  right,  to  make  a  statement  when  he  is  defended  by 

counsel.    It  appears  to  me  that  the  law  as  it  originally  stood,  by 

Windeyer,J.  which  the  judge  might,  under  peculiar  circumstances,  allow  the 

prisoner  to  make  a  statement,  would  provide  for  the  emergencies 

which  may  arise. 

I  concur  with  His  Honour  in  thinking  that  the  course  pursued 
by  the  judge  was  a  wrong  one.  The  judge  is  not  bound  to  tell 
the  prisoner  that  he  has  this  right;  therefore,  the  fact  that  he  did 
do  so,  and  that  the  prisoner  declined  to  exercise  his  right,  goes 
for  nothing.  Although  the  prisoner  personally,  and  through  his 
attorney,  declined  to  exercise  his  right,  he  still  is  entitled  to  make' 
a  statement  before  calling  witnessea 

With  reference  to  the  argument  that  the  Legislature  did  not  in- 
tend that  the  prisoner  should  reiterate  a  statement  already  made 
by  his  attorney  on  his  behalf,  or  repeat  a  suggestion  put  into  hii 
mouth,  I  agree  with  it.  The  object  of  the  Legislature  was  to  al- 
low the  prisoner  to  put  forward  what  he  says  are  the  real  facts 
of  the  case,  so  as  to  enable  the  jury  to  find  out  where  the  troth 
lies.  It  was  not  intended  that  he  should  put  forward  a  long  ar- 
gument, but  it  was  intended  to  allow  a  statement  to  be  made  by 
the  prisoner  as  to  what  he  says  are  the  true  facts  of  the  case.  If 
anything  had  happened  to  lead  the  judge  to  believe  that  the 
statement  was  put  into  the  mouth  of  the  prisoner,  it  would  be 
his  duty  to  point  out  that  circumstance  to  the  jury.  In  this  case 
there  was  no  suggestion  that  the  advice  given  by  the  solicitor  to 
his  client  was  of  that  character.  It  may  be  that  the  solicitor, 
from  what  he  heard  said  in  the  jury-box,  may  have  thought  it 
advisable  for  his  client  to  make  a  statement. 

Judgment  reversed,  and  prisoner 
discharged. 
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Criminal  Law^Sviden(e  of  UUgally  vsing— Prisoner  seen  driving  a  horu  with     May  2  9, 

hobbUi  on  its  neck. 

Prisoner  was  seen  driving  a  horse  with  four  or  five  pairs  of  hobbles  on  its  neck,  Martin,  C.  J., 
which  he  took  oflF.  Heldf  that  there  was  sufficient  evidence  of^user.  What  is  Windepar,  J,, 
efficient  circumstantial  evidence  of  user  considered.  «  ^^    j 

Crown  case  reserved.  The  case  stated  by  Mr.  District 
Court  Judge  Doivlivg  was  as  follows: — This  prisoner  was  tried 
at  the  Walgett  General  Sessions,  12th  March,  1884,  on  a  charge 
of  stealing  a  gelding,  the  property  of  Thomas  Baird,  at  Quan- 
tambone,  on  the  1st  October,  1882.  The  evidence,  so  far  as  it 
affects  the  point  reserved,  is  as  follows: — Thomas  Baird,  the 
owner  of  the  horse  in  question,  in  October,  1882,  drove  it  and 
another  in  his  buggy  from  his  station  in  Queensland  on  his  way 
to  his  residence  in  Dubbo.  On  arriving  at  Brewarrina,  he  left 
the  pair  at  Quantambone  Station,  adjoining  Brewarrina.  In  the 
end  of  December  or  the  beginning  of  January,  1883,  William 
Bfdrd,  son  of  Thomas  Baird,  and  manager  of  the  Queensland 
Station,  to  whiqh  the  horses  belonged,  made  search  for  them  on 
Quantambone  run,  but  could  not  find  them.  Elizabeth  Miller^ 
wife  of  John  Miller,  a  boundary  rider  on  Boorooma  Station,  more 
than  sixty  miles  from  Quantambone,  deposed  that  on  Saturday, 
1st  February,  1883,  the  prisoner  came  to  their  house  riding  on  a 
horse  and  driving  four  others,  amongst  them  the  horae  in 
question,  which  was  branded  MT  over  2  near  shoulder.  He  drove 
them  into  the  yard,  and  as  he  had  no  business  there,  she  went  to 
the  yard  to  see  what  he  was  doing.  He  said  to  her  that  he  had 
permission  from  Simpson  (the  manager  of  Boorooma)  to  run  in 
"brumbies"  (wild  horses)  there.  The  horse  in  question  had  four 
or  five  pairs  of  hobbles  buckled  round  its  neck.  The  prisoner 
took  them  off;  as  he  did  so,  Mrs.  Miller  remarked  to  him, "  That's 
a  nice  little  horse,  Jack,"  but  prisoner  made  no  reply.  He  then 
turned  the  horses  into  the  paddock.  One  of  the  other  horses 
which  he  was  driving,  bore  the  brand  of  prisoner's  father,''  MJ." 
Prisoner  stayed  that  night  at  her  residence,  and  next  morning 
went  away,  driving  the  same  hpvses.    About  a  week  afterwards 
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1884       she  saw  the  horse  in  question  in  one  of  the  sheep  paddocks.    Ifc 
rkoina     was  then  "broken  down,"  quite  lame.    John  Miller,  the  boundary 
M'KkVztil   '^^®^'  deposed  that  on  Saturday,  1st  February,  whilst  attending 
to  some  sheep,  he  saw  the  prisoner  ride  past  at  some  distance, 
driving  some  horses.    When  he  returned  home  at  sundown  he 
found  the  prisoner  there,  who  told  him  that  he  was  going  to  run 
in  "brumbies"  there.    He  drove  the  same  horses  away  the  next 
morning.    He  left  to  go  to  his  brother-in-law's  place,  twelve  miles 
away.     About  ten  days  afterwards  he  found  the  horse  in  question 
in  one  of  the  sheep  paddocks,  broken  down ;  the  back  sinews  of 
the  leg  seemed  strained.    There  were  no  recent  saddle  marks  or 
other  signs  of  hard  riding  upon  it    The  paddock  was  a  secure 
one,  a  six-wired  fence,  and  the  horse  must  have  been  put  in  by 
some  one.    There  was  no  water  in  that  paddock,  and  he  removed 
it  to  another  and  allowed  it  to  remain  with  his  own  horses.    It 
gradually  recovered  from  its  lameness,  and  after  some  months  was 
taken  possession  of  by  the  police.    James  Malone,  a  constable, 
deposed  that  he   recovered  the  horse  in  question  in  one  of 
the  Boorooma  paddocks  on  the  8th  August,  1883.    On  the  13ih 
August  he,  with  another  constable  and  two  black  trackers,  one  of 
whom  was  riding  the  horse  in  question,  arrived  at  BundabuUa 
run,  the  station  of  prisoner's  father,  sixty  miles  from  Boorooma^ 
and  thirty  or  forty  from  Quantambone.     At  the  boundary  gate 
they  met  the  prisoner  and  two  of  his  brothers.     Jimmy  Cumbo, 
one  of  the  black  trackers,  deposed  that  on  this  occasion  he  over- 
heard prisoner  say  to  one  of  his  brothers,  looking  at  the  horse  in 
question,    "I   know  that  horse."       Constable  Malone  farther 
deposed  that  on  the  18th  September  he  arrested  the  prisoner. 
Before  doing  so  he  described  the  horse  in  question  to  the  prisoner, 
and  asked  him  if  he  Lad  ever  seen  it.     Prisoner  replied,  "The 
only  time  I  saw  the  horse  was  at  the  boundary  gate,  when  one  of 
the  black  trackers  was  riding  it ;"  and  in  reply  to  the  charge  Le 
said,  "I  did  not  steal  that  horse." 

The  defence  was  a  denial  of  the  fact,  as  alleged  by  Mrs.  Miller, 
that  he  had  the  horse  in  question  at  Boorooma,  and  a  suggestion 
that  the  animal  had  been  stolen  by  Miller,  and  that  Mrs.  Miller 
swore  falsely  in  order  to  save  her  husband.  The  prisoner  was 
found  guilty  of  unlawfully  using. 


VOL  v.]  0A8BS  AT  LAW.  221 

The  question  for  the  Supreme  Court  was  whether  there  was       1864 
any  evidence  to  go  to  the  jury  that  the  prisoner  worked  or  used      Rbgina 
the  horse  in  question.  M'K^za. 

The  case  was  twice  argued;  fii*st  on  2nd  May,  before  their 
Honours  the  Chief  Justice  and  Mr.  Justice  Windeyer  \  a  second 
argument  was  had  at  the  request  of  the  Court,  before  their 
Honours  the  Chief  Jicstice,  and  Windeyer  and  Innea,  JJ.,  on 
9th  May. 

Teece,  for  the  Crown — The  circumstances  of  this  case  show  that 
there  was  a  user  of  the  horse.  Prisoner  said  that  he  was  going 
to  run  in  wild  horses,  and  the  jury  were  entitled  to  infer  from  the 
circumstances  given  in  evidence  that  he  was  going  to  use  the 
horse  in  question  for  that  purpose:  Beg.  v.  O'Brien  and 
Smith  (1).  The  prisoner,  according  to  his  own  evidence,  told  a 
lie,  because  he  said  that  the  only  time  he  had  seen  the  horse  was 
with  the  black  tracker :  Beg,  v.  Law  (2).  Using  the  hoi-se  for 
the  purpose  of  carrying  the  hobbles  was  sufficient  user:  Ex  parte 
Fox  (3). 

No  counfiel  appeared  for  the  prisoner. 

Sir  J.  Martin,  C.J.  The  evidence  of  user  here  is  of  the  very  juaHin,  C.J. 
flimsiest  description,  but  still  I  think  it  is  enough  to  support  the 
conviction.  The  prisoner  is  seen  with  the  horse,  having  five  or 
six  hobbles  on  its  neck — an  unusual  place  for  hobbles  to  be  found, 
except  for  the  purpose  of  being  carried.  There  is  no  evidence  that 
the  hobbles  were  the  prisoner  s,  or  that  he  exercised  dominion  over 
them ;  but  he  took  them  off.  It  does  not  appear  whether  he  left 
them  or  put  them  back  again.  He  brought  the  horse  and  took  the 
hobbles  off.  I  think  there  was  evidence  that  he  brought  the 
horse  to  the  place  where  he  was  seen,  and  used  it  to  carry  the 
hobbles  there. 

Windeyer,  J.    I  am  of  the  same  opinion.    Although  the  con-  Windeyer,  J. 
viction  is  sustained  on  this  naiTow  ground,  it  appears  to  me,  on 

(1)  2  S.C.R.,  N.S.  281.  (2)  9  S.C.R.  310. 

(3)  2  S.C.R.,  N.S.  47. 

N.S.W.R.,  Vol.  v.,  Uw.  Q 
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1884  looking  at  the  whole  of  the  case,  that  the  jury  were  warranted  in 
Rbodta  coming  to  the  conclusion  that  the  horse  was  used  for  the  purpose 
l<f*KKNziE  ^^  driving  in  wild  horses,  and  that  there  is  no  moral  doubt  of 
the  guilt  of  the  prisoner.  The  prisoner  went  away,  taking 
the  horse  with  him,  saying  that  he  intended  to  drive  in  wild 
horses.  There  is  evidence  that  this  is  very  severe  work,  and  the 
horse  is  afterwards  found  broken  down.  It  appears  to  me  that 
the  juiy  might  have  fairly  come  to  the  conclusion  that  the  horse 
was  broken  down  by  the  kind  of  work  which  the  prisoner  said  he 
was  about  to  do. 

Junes,  J.  Sib  G.  Innes,  J.  I  am  of  opinion  that  the  conviction  must  be 
sustained.  The  evidence  of  Mrs.  Miller  shows  that  there  had  not 
only  been  a  driving  of  this  animal,  but  aJso  a  user.  The  horse  was 
not  the  prisoner  s,  but  belonged  to  Mr.  Baird.  He  was  missed,  but 
was  afterwards  seen  in  the  possession  of  the  prisoner.  It  appears 
to  me  that  there  was  evidence  of  recent  possession  of  stolen  pro- 
perty sufficient  to  have  convicted  the  prisoner  of  larceny  or 
receiving.  Mrs.  Miller  says  that  he  came  driving  the  horse  with 
four  or  five  pairs  of  hobbles  on  his  neck.  There  is  abundant 
evidence  that  these  hobbles  were  the  property  of  the  prisoner. 
He  takes  them  off,  and  deals  with  them  throughout  as  his  own 
property ;  and  without  going  further  there  is  sufficient  evidence 
of  user  of  the  horse  by  the  prisoner  if  he  made  use  of  the  animal 
to  cany  the  several  pairs  of  hobbles. 

•  As  to  the  subsequent  facts,  I  do  not  think  that  they  are 
sufficient  of  themselves  to  support  the  conviction.  It  is  consistent 
with  them  that  the  prisoner  afterwards  let  the  horse  go ;  some  one 
else  may  have  taken  the  horse,  and  ridden  him  hardly  and  broken 
him  down.  We  are  not  to  presume  anything  against  a  prisoner, 
and  we  are  not  driven  to  consider  whether  the  subsequent  facts — 
such  as  his  telling  a  lie — ^are  against  him.  I  prefer  to  put  my 
reasons  for  supporting  the  conviction  on  the  user  of  the  horse  for 
the  purpose  of  carrying  the  hobbles. 

Conviction  uphdd. 


CASES 


AlieVlO  AHD  DSniMnilD  IN  TBI 


SUPREME  COURT  OF  NEW  SOUTH  WALES 


IM  ITS 


Common  X.ab  guristrittion, 


DURING  THE  THIRD  TERM,  1884. 


HOWE  V.  HARRISKY.  1884 


"  MunicipalUies  Act  of  1867,"  «.  SJ—Actum  againvt  alderman  for  %arongfuUy  and      July  31. 
malieiously  neglecting  to  attend  a  retntion  court — Demurrer,  Aug,  22. 

Declabation  :  That  the  defendant  was  an  alderman  of  the  borough  of  W.,  the 
plaintiff  was  a  ratepayer,  and  entitled  to  be  enrolled  upon  the  municipal  roll,  Martin^  C.J.» 
ftnd,  being  so  enrolled,  to  vote  at  the  election  of  aldermen,  and  to  become  a  can-    Windeyer,  J, 
didate  for  the  office  of  alderman  of  the  said  borough  ;  that  he  duly  claimed  to      j  ^^    j 
have  his  name  inserted  in  the  said  roll,  and  that  he  intended  to  be  and  had  made  ' 

preparations  to  become  a  candidate  for  the  office  of  alderman.  That  the  mayor 
having  duly  appointed  a  day  on  which  the  council  should  hold  a  revision  court, 
the  defendant  wrongfully  and  maliciously  neglected  to  attend  at  the  said  court ; 
and  there  not  being  a  quorum,  the  mayor  adjourned  the  said  court  to  the  28th 
January  next  following.  And  the  defendant  wrongfully  and  maliciously  neglected 
to  attend  the  said  court  on  28th  January,  and,  by  means  of  the  premises,  the  said 
courts  there  not  being  present  a  quorum,  wholly  lapsed ;  and  the  plaintiff  was 
thereby  prevented  from  having  his  name  inserted  on  the  said  roll,  and  was  de- 
prived of  his  right  to  vote  at  the  election  of  aldermen,  and  to  become  a  candidate 
for  the  office  of  alderman.    Demurrer  and  joinder. 

By  sec.  57  of  the  "  Munieipaliiiea  Act  of  1867"  the  council  of  each  municipality 
shall  hold  an  open  court  of  revision  at  such  time  as  the  mayor  shall  appoint 
between  21st  and  28th  January  of  each  year. 

Held  {Innea,  J.,  dissenting) :— That  an  action  cannot  be  maintained  against  an 
individual  alderman  for  his  neglect  or  refusal  to  attend  and  constitute  a  revision 
court,  as  the  duty  of  attendance  is  one  of  public  concernment  only,  and  involves 
no  question  of  private  right.  The  Statute  gives  the  plaintiff  no  right  to  require 
any  individual  alderman  to  perform  the  duty  of  attending  a  revision  court,  but 
imposes  such  duty  on  the  council  alone.  The  declaration  therefore  discloses  no 
cause  of  action.    Judgment  for  the  defendant. 

N.S.W.R.,  Vol.  v.,  Law.  R 
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1884  Cfioss  Demubbers.     Declaration :  The  plaintiff  sues  the  de- 

HowK      fendant  for  that,  before  and  after  the  time  of  the  committing  the 

,^    ^*  &:rievances  hereinafter  mentioned,  the  defendant  was  an  alderman 

Habrisky.   ® 

for  the  current  municipal  year,  of  the  borough  of  Waterloo, 
being  a  municipality  duly  constituted  under  the  provisions  of 
the  "  Municipalities  Act  of  1867  ;"  and  the  plaintiff  was  a  rate- 
payer entitled  to  be  enrolled  upon  the  municipal  roll  of  the  said 
municipality  for  the  ensuing  municipal  year,  and  being  so  en- 
rolled would  have  been  entitled  to  vote  at  the  election  of  alder- 
men of  the  said  municipality  for  the  ensuing  municipal  year,  and 
to  become  a  candidate  for  the  office  of  alderman  of  the  said 
municipality.  And  the  plaintiff,  being  so  entitled  as  aforesaid, 
duly  and  in  accordance  with  the  provisions  of  the  said  Act,  gave 
notice  in  writing  to  the  council  clerk  of  the  said  municipaUiy 
before  the  14th  day  of  January,  in  the  current  municipal  year, 
that  he  claimed  to  have  his  name  inserted  in  the  said  municipal 
roll,  and  also  intended  to  be,  and  made  preparations  for  being,  a 
candidate  for  the  said  office  of  alderman  of  the  said  municipality 
for  the  ensuing  municipal  year.  And  the  mayor  of  the  said  munici- 
pality, in  accordance  with  the  provisions  of  the  said  Act,  appointed 
a  day  between  the  21st  and  28th  days  of  January  in  the  current 
municipal  year,  on  which  the  council  of  the  said  municipality 
should  hold  an  open  court,  and  gave  notice  of  the  holding  of  such 
court,  and  of  the  time  and  place  thereof,  as  by  the  said  Act  re- 
quired. And  afterwards,  on  the  day  so  appointed  as  aforesaid,  the 
defendant  wrongfully  and  maliciously  neglected  to  attend  at  the 
said  court ;  and  the  mayor  thereupon,  there  not  being  present  a 
sufficient  number  of  aldermen  of  the  said  municipality  to 
constitute  a  quorum,  as  required  by  the  said  Act,  adjourned 
the  said  court  to  the  28th  day  of  January  next  following. 
And  the  defendant  wrongfully  and  maliciously  neglected  to 
attend  at  the  said  court  on  the  said  28th  day  of  January.  And  by 
means  of  the  premises  the  said  court,  there  not  being  present  a 
sufficient  number  of  aldermen  of  the  said  municipality  to  consti- 
tute a  quorum,  wholly  lapsed,  and  the  plaintiff  was  thereby 
prevented  from  having  his  name  inserted  in  the  municipal  roll  of 
the  said  municipality  for  the  ensuing  municipal  year,  and  was 
deprived  of  the  right  which  he  otherwise  would  have  had  to  vote 
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at  the  election  of  aldermen  for  the  said  municipality  for  the        1884 
ensuing  municipal  year,  and  to  become  a  candidate  for  the  office       Howe  ~ 
of  alderman  of  the  said  municipality  for  the  ensuing  municipal   H*«^'iaKy 
year,  and  lost  the  moneys,  &c. 

Demurrer:  The  points  set  down  for  argument  were  as  follow: — 
That  it  is  not  shown  in  the  declaration  that  it  was  through  the 
default  of  the  defendant's  attendance  on  any  occasion  at  the  court  in 
the  declaration  mentioned  that  the  said  court  lapsed,  or  that  if  he 
had  attended  there  would  have  been  a  quorum.  And  further,  that 
the  wrongful  and  malicious  neglect  of  the  defendant  to  attend 
the  court  in  the  declaration  mentioned,  and  to  attend  the  alleged 
adjournment  thereof,  does  not  render  the  defendant  responsible 
in  law  for  the  absence  of  the  quorum,  or  for  the  lapse  of  the  said 
court,  or  for  any  of  the  injuries  to  the  plaintiff  in  the  declaration 
complained  of. 

Pleas: — 2. — That,  at  the  time  of  the  alleged  neglect  of  the 
defendant,  the  attendance  of  more  than  one  alderman  in  addition 
to  those  who  actually  did  attend  the  said  court  was  necessary 
to  a  quorum,  as  required  by  the  said  Act.  3. — That  at  the  time 
of  the  alleged  neglect  of  the  defendant,  there  were  a  sufficient 
number  of  other  aldermen  of  the  said  municipality  capable  of 
attending  the  said  court  to  have  constituted  a  quorum  as  required 
by  the  Act,  without  the  attendance  of  the  defendant. 

Demurrer  to  the  pleas:  The  points  stated  for  argument  as  to  the 
second  plea  were: — That  it  confesses  but  does  not  avoid  the  cause 
of  action;  that  it  raises  an  immaterial  issue ;  that  the  defendant 
cannot  justify  his  act  by  setting  up  the  neglect  of  other  alder- 
men. And  as  to  the  third  plea :  That  it  does  not  show  that  the 
lapse  of  the  said  court  was  not  caused  by  the  defendant's  default ; 
and  that  it  being  the  duty  of  defendant  to  attend  the  said  court, 
and  he  having  wrongfully  and  maliciously  neglected  to  attend 
the  same,  it  is  immaterial  that  there  were,  without  him,  a  sufficient 
number  of  aldermen  who  might  have  attended. 

SaZomorw,Q.C.(Prinflrwithhim),  fortheplaintiff'(July31).— The 
declaration  is  good.    By  sec  57  of  **Munioip(ditie8  Act  of  1 867"  (1), 

(1)  31  Vic.  No.  12,  0.  57,  eoacts —  shaU  hold  an  open  court  at  the  Conncil 
'*  The  comicil  of  every   mnnicipality    Chamber  for  the  purpose  of  revising  the 

R  2 


r. 
Harrisky. 
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1884  the  council  of  each  municipality  shall  hold  an  open  court  for  the 
^owK  purpose  of  revising  the  municipal  lists;  by  sea  54  the  council  clerk 
is  to  make  out  a  list  from  the  rate  books ;  he  is  then  to  notify 
the  same  by  advertisement,  and  to  allow  the  inspection  of  such 
lists,  sec.  55 ;  and  if  the  name  of  any  person  entitled  to  be  on 
the  roll  be  omitted,  such  person  may  give  notice  of  his  claim 
to  have  his  name  inserted,  sec.  56.  Sec.  57  (1),  is  imperative 
in  its  terms,  and  renders  it  obligatory  on  every  alderman 
to  attend  the  revision  court.  Where  an  individual  has  been  de- 
prived of  a  right  which  he  is  entitled  to  by  common  or  statute  law 
he  has  a  corresponding  remedy  by  action.  In  Ferguson  v.  Earl  of 
Kinwmll  ("2),  the  presbytery,  by  a  majority,  refused  to  admit  a 
clergyman  duly  presented  to  trial;  and  it  was  held  that  the 
majority  so  deciding  were  liable  in  damages.  That  action  was  not 
brought  against  the  presbytery  as  a  body,  but  against  the  majority, 
who  did  the  illegal  act.  We  rely  strongly  on  that  case.  It  is  no 
objection  that  an  action  might  be  brought  by  every  person  entitled 
to  be  on  the  municipal  roll:  Ashby  v.  White  (3),  Sterling  v. 
Turner  (4).  The  statute  orders  every  alderman  to  attend,  and 
the  defendant  was  bound  to  obey  it ;  but  if  a  quorum  had  been 
present,  so  as  to  constitute  a  court,  we  would  have  suffered  no 
damage.  We  have  been  deprived  of  a  franchise  which  we  were 
by  statute  entitled  to,  and  such  deprivation  having  caused  damage 
to  us,  we  have  a  right  of  action :  Atkinson  v.  NevKOsUe  a'nd 
Oateshead  Watemoorks  Coy.  (5);  Harman  v.  Tappenden  (6); 
Tozer  v.  Child  (7).  The  plaintiff  may  have  a  remedy  by  man- 
dainua  and  yet  he  may  bring  this  action  :  Ferguson  v.  Earl  of 
KinnouU  (2).  But  in  this  case  no  court  could  have  been  held 
after  28th  January:  sec.  57  (1);  and  the  remedy  by  maTidamvs 
would  have  been  futile. 

The  second  plea  states  that  there  would  have  been  no  quorum  if 
the  defendant  had  attended,  but  non  constcU  that  the  aldermen 
absenting  themselves  were  not  in  the  same  position  as  the  defen- 

municipal  lista  hereof  {sic);  and  such  re-  (2)  9  Gl.  &  Fin.  251. 

vision  shall  take  place  at  such  time  as  (3)  1  Sm.  L.  Gas.  269. 

the    mayor  shall  appoint  between  the  (4)  2  Lev.  50. 

21st  and  28th  days  of  January  in  every  (5)  2  Kx.  D.  441. 

year    .     .    .     "—2  OL  Stat,  1499.  (6)  1  East.  555. 

(7)  6  E.  &  Bl.  289;  26  L.J.  Q.B.  151. 
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dant,  and  equally  to  blame.    The  third  plea  is  frivolous,  as  it       1884 
states  no  more  than  is  contained  in  the  declaration.  How«~~ 

V, 

Harriskt 

W.  J,  Foster  {Owen,  Q.C.,  and  Rogei^a  with  him)  for  the  defen- 
dant— There  is  no  precedent  for  this  action.    The  act  of  the  de- 
fendant was  a  ministerial  one,  and  the  aIle<;ation  of  malice  is 
immaterial :  Ferguson  v.  Earl  ofKinnouLl  (8).  An  act  which  does 
not  amount  to  a  legal  injury  cannot  be  actionable  merely  because  it 
is  done  with  a  bad  intent :  Stevenson  v.  Newnham  (9)  per  Parke, 
B.,  p.  297.    Here  no  actionable  breach  of  duty  has  been  com- 
mitted by  the  defendant.      The  plaintiffs  remedy  is  to  apply 
for  a  maTidarmis  to  hold  the  court  nunc  pro  tunc.      The  defen- 
dant undertook  no  duty,  and  therefore  no  liability  attaches  to 
him.      If  a  quorum  had  been  formed,  without  the  presence 
of    the  defendant,  then    not  only  would    the    plaintiff  have 
suffered    no  damage,   but  no  wrong  would  have    been   com- 
mitted.     How,  then,  can  our  neglect  to  attend  the  court  be 
considered  a  wrongful  act  ?     If  the  council  had  confederated 
together  for  the  purpose  of  depriving  the  plaintiff  of  his  fran- 
chise, then  an  action  might  lie  against  them ;  but  the  case  here  is 
different.    In  Tozer  v.  Child  (10),  the  action  was  brought  against 
a  returning  officer,  for  refusing  to  receive  a  vote.      It  was  held 
that  the  office  was  judicial,  the  returning  officer  having  a  discre- 
tion to  receive  or  reject  a  vote,  and  that  therefore  the  action 
would  not  lie  without  proof  of  malice.     Where  one  of  two 
persons  may  do  an  act    commanded    by  statute   to  be  per- 
formed, no  action  will  lie  against  either  of  these  persons  for 
neglecting  to  do  it,  unless  he  has  put  himself  in  such  a  position 
that  he,  individually,  is  bound  to  do  it.     If  the  defendant 
had  attended  the  revision  court,  and  then  refused  to  adjudicate 
on  the  plaintiffs  application,  then  an  action  like  the  present 
would  lie  against  him.    An  action  for  confederating  to  prevent 
the  holding  of  a  court  would  also  lie  against  the  council;  but 
it  was  not  intended  by  the  Statute  that  each  member  should  be 
liable  for  not  attending  the  court,  whether  he  did  so  maliciously  or 
not.      It  is  not  shown  that  it  was  through  our  default  that  the 
court  was  not  held.    The  declaration  ought  to  have  alleged  that 

(8)  9  GL  &  Fin.  251.    (9)  13  C.B.  285.    (10)  6  B.  &  Bl.  289;  26  L.  J.  Q.B.  151. 
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1884       the  failure  to  form  a  qnorom  was  caused  by  our  absence.     The 
Howe      declaration  is  also  defective  in  not  alleging  a  want  of  reasonable 
g^  **         or  probable  cause.    Mere  personal  malice  or  ill-feeling  is  not  suffi* 
cient ;  there  must  be  a  conscious  violation  of  some  public  duty. 

Salomons,  in  reply — ^The  act  of  the  defendant  was  judicial;  it 
is  a  judicial  act  wrongfully  to  abstain  from  performing  a  public 
duty.  Stevenson  v.  Newnha/m  (11)  has  no  bearing  on  this  case. 
A  person  cannot  release  himself  from  liability  for  a  wrongful  act 
by  stating  that  another  is  liable  too:  Harrison  v.  The  Oreat 
Northei^  Railway  Coy,  (12).  The  meaning  of  the  word  "  malice" 
varies  with  the  matter  to  which  it  relates.  Mere  personal  hos- 
tility is  not  sufficient  The  plaintiff,  in  order  to  succeed,  must 
prove  that  the  defendant  intended  to  bring  about  his  disfran- 
chisement ;  but  it  is  sufficient  to  state  in  the  declaration  that  the 
act  was  done  maliciously. 

Cur,  adv.  wU. 

On  22nd  August  the  following  written  judgments  were  read, 
the  Court  {Innes,  J.,  dissenting)  upholding  the  demurrer : — 
Martin,  C.J.      SiR  J.  MARTIN,  C.J.     In  this  case,  the  Court  being  divided  in 
opinion,  I  now  proceed   to  read  my  judgment,  in  which  His 
Honour  Mr.  Justice  Windeyer  concurs. 

This  action  is  an  experiment,  which,  although  it  has  been 
supported  by  arguments  somewhat  feasible,  is,  nevertheless,  one 
that  cannot  be  sustained.  By  the  57th  section  of  the  "MwMr 
cipalitied  Act  of  1807,"  it  is  enacted  that  "The  council  of  every 
municipality  shall  hold  an  open  court  at  the  council-chamber  for 
the  purpose  of  revising  the  municipal  lists  hereof  (sic);  and 
such  revision  shall  take  place  at  such  time  as  the  mayor 
shall  appoint  between  the  Ist  and  28th  days  of  January  in  every 
year."  By  sec.  101  it  is  enacted  that  "all  acts  authorised  or 
required  by  law  to  be  done,  and  all  questions  to  be  decided  by  the 
council,  shall  be  done  and  decided  by  the  majority  of  the  members 
present  at  any  meeting  duly  held,  and  a  majority  of  the  whole 
number  of  members  of  such  council,  or  a  moiety  when  such 
number  is  even,  shall  be  a  quorum." 

(11)  13  C.6.  285.  (12)  3  H.  &  C.  231 ;  33  L.J.  Ex.  266. 
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The  declaration  alleges  that  the  defendant  was  an  alderman  of  1884 
the  borough  of  Waterloo:  that  the  plaintiff  was  a  ratepayer,  and  howb 
entitled  to  be  enrolled  upon  the  municipal  roll,  and  that,  being  so  h^^usky 
enrolled,  he  would  have  been  entitled  to  vote  at  the  election 
of  aldermen  of  the  said  municipality,  and  to  become  a  candidate 
for  the  office  of  alderman;  that  he  duly  claimed  to  have  his  name 
inserted  on  the  roll;  that  he  intended  to  be,  and  had  made 
preparations  to  become  a  candidate  for  the  office  of  alderman; 
and  that  the  mayor  had  duly  appointed  a  day  on  which  the 
conncil  of  the  municipality  should  hold  a  court  for  the  purpose  of 
revising  the  lists  of  the  municipality,  of  which  due  notice  was 
given.  The  declaration  then  set  out  as  the  cause  of  action: — 
"That  the  defendant  wrongfully  and  maliciously  neglected  to 
attend  at  the  said  court,  and  the  mayor  thereupon,  there  not 
being  present  a  sufficient  number  of  aldermen  of  the  said  muni- 
cipality to  constitute  a  quorum  as  required  by  the  said  Act, 
adjourned  the  said  court  to  the  28th  day  of  January  next  follow- 
ing; and  the  defendant  wrongfully  and  maliciously  neglected  to 
attend  at  the  said  court  on  the  said  28th  day  of  January,  and  by 
means  of  the  premises  the  said  court,  there  not  being  present 
a  sufficient  number  of  aldermen  of  the  said  municipality  to 
constitute  a  quonun,  wholly  lapsed,  and  the  plaintiff  was  thereby 
prevented  from  having  his  name  inserted  on  the  said  municipal 
roll  of  the  said  municipality  for  the  ensuing  municipal  year,  and 
was  deprived  of  the  right  which  he  otherwise  would  have  had  to 
vote  at  the  election  of  aldermen  for  the  said  municipality  for  the 
ensuing  municipal  year,  and  to  become  a  candidate  for  the  office 
of  alderman  of  the  said  municipality  for  the  ensuing  municipal 
year." 

To  this  declaration  the  defendant  demurred,  on  the  ground, 
among  others,  that  the  wrongful  and  malicious  neglect  of  the 
defendant  to  attend  the  court  in  question  did  not  render  him 
responsible  for  the  absence  of  a  quorum,  or  for  the  lapse  of  the 
court,  or  for  the  injury  sustained  by  the  plaintiff. 

I  am  clearly  of  opinion  that  this  demurrer  must  be  sustained. 
No  precedent  has  been  or  can  be  cited  for  an  action  of  this  kind. 
That  circumstance,  however,  would  not  dispose  of  the  plaintiff's 
right  to  bring  it,  if  on  princi](^le  it  could  be  upheld.     I  am  aware 
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i«84  of  no  such  principle.  In  the  case  of  Ferguson  v.  Earl  of 
Howe  Kinnovll  (13),  so  much  relied  on  by  the  plaintifiTs  counsel,  it  was 
Har^'i  ky  ^®^^  ^^*^  where  the  law  casts  any  ministerial  duty  upon  a  person 
which  he  refuses  or  fails  to  perform,  he  is  answerable  in  damans 
to  those  whom  his  refusal  or  failure  injures.  But  the  duty  in 
question  in  that  case  was  one  the  performance  of  which  a 
particular  individual  had  acquired  a  personal  right  to  demand. 
Circumstances  had  arisen  which  entitled  that  individual  to  require 
a  tribunal  then  actually  constituted  to  do  an  act  which  the  law 
peremptorily  required  that  tribunal  unconditionally  to  perform. 
A  clergyman  had  been  duly  presented  for  trial  to  the  presbytery 
of  a  Scotch  parish,  and  that  parish  was  thereupon  bound  by  law 
to  admit  him  to  a  trial  of  his  qualifications.  The  presbytery, 
however,  by  a  majority  rejected  the  presentee,  and  refused  the 
trial  asked  for.  The  patron  of  the  benefice  and  the  presentee 
then  brought  an  action  against  the  recusant  majority  to  recover 
damages  for  the  injury  sustained  by  the  illegal  act  in  question, 
and  the  House  of  Lords,  on  appeal  from  the  Scotch  Court,  which 
decided  in  the  plaintiffs  favour,  upheld  such  decision.  Lord 
Chancellor  Lyndhurst,  in  giving  judgment,  said: — "Now, 
my  lords,  what  is  the  rule  of  law  as  applicable  to  questions 
of  this  kind?  When  a  pei*son  has  an  important  public  duty 
to  perform  he  is  bound  to  perform  that  duty,  and  if  he  neglects 
or  refuses  so  to  do,  and  an  individual  in  consequence  sustains 
injury,  that  lays  the  foundation  for  an  action  to  recover  damages 
by  way  of  compensation  for  the  injury  that  he  has  sustained." 
And  further  on,  his  Lordship  said,  speaking  of  the  presbytery 
then  actually  met  and  considering  the  presentation: — "  Here  they 
had  no  discretion  to  exercise ;  they  had  to  form  no  judgment; 
they  were  bound  by  the  law  to  do  the  act ;  they  could  appeal  to 
no  tribunal ;  it  was  imperative  upon  them  to  accept  the  party 
upon  his  trial ;  it  was  their  public  duty.  It  bears.no  analogy,  no 
resemblance  to  a  judicial  decision ;  and  I  apprehend  that,  under 
such  circumstances,  it  is  quite  clear  that  this  action  can  be  sup- 
ported." The  conclusion  of  the  Lord  Chancellor's  judgment  is 
as  follows : — "  The  principle  is  this — ^that  here  there  was  a  public 
duty  which  the  parties  were  bound  to  perform;  they  knew  that 

(13)  9G1.  &  Fin.  251. 
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they  were  bound  to  perform  it.  They  neglected  that  duty.  In-  1884 
di victuals  have  sustained  injury  in  consequence  of  their  neglect  howk 
of  ttiat  duty.  It  was  not  a  judicial  act ;  it  was  an  act  that  was  hak^skv. 
imperative  upon  them,  and  with  respect  to  which  they  could 
exercise  no  discretion.  These  are  the  parties  that  did  the  act, 
therefore  against  whom  the  action  is  sustainable."  "  If  the  law/' 
says  Lord  Brougham  in  his  judgment,  "  casts  a  duty  upon  any 
person  which  he  refuses  or  fails  to  perform,  he  is  answerable  in 
damages,  as  my  noble  and  learned  friend  has  stated,  to  those 
whom  his  refusal  or  failure  injures.  If  several  are  jointly  bound 
to  perform  this  duty,  they  are  liable  jointly  and  severally  for  the 
failure  or  refusal ;  and  if  it  is  a  duty  which  the  majority  of  the 
number  is  boiuid  to  perform,  those  who,  by  their  refusal,  prevent 
the  greater  number  from  concurring,  are  answerable  to  the  party 
injured — that  is,  all  who  constitute  the  majority.  Such  majority 
committing  the  misfeasance  violate  the  duty  imposed,  disobey 
the  law,  occasion  the  injury,  and  are  answerable  for  it."  Lord 
Cottenharti  and  Lord  Campbell  delivered  judgments  to  the  like 
effect.  It  will  be  observed  that  the  duty  in  question  in  this  case 
was  imposed  upon  the  presbytery  when  actually  sitting  as  a  duly 
constituted  body,  and  not  upon  the  separate  membei^s  of  it  when 
not  present  at  any  of  its  meetings ;  and  that  the  person  held  to 
be  entitled  to  bring  the  action  was  a  person  in  actual  communi- 
cation with  the  presbytery,  and  asking  it  to  perform  an  act 
which  the  law  gave  it  no  power,  in  any  event,  to  refuse.  The 
duty,  in  other  words,  was  due  by  the  presbytery  to  one  having  a 
personal  and  individual  right  to  call  for  its  immediate  per- 
formance. 

All  the  authorities  referred  to  in  this  case  were  of  the  same 
kind.  In  Greenv.  The  Hundred  of  Bucclechurchee  (14)  an  action 
was  held  to  He  on  the  Statute  of  Hue  and  Cry  at  the  suit  of  the 
owner  of  money,  which  was  robbed  from  a  cart  in  charge  of  a  boy, 
against  a  justice  of  the  peace  for  not  taking  the  examination  of 
the  boy,  whereby  such  owner  lost  his  remedy  against  the 
hundred.  In  Sterling  v.  Turner  (15),  the  defendant  in  Error 
(Turner)  was  a  candidate  for  the  office  of  bridge-master  in  London, 
and  it  was  the  duty  of  the  mayor,  where  the  majority  could  not 

(14)  Leon.  323.  (15)  2  liev.  50. 
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1884  be  known  by  a  view,  to  grant  a  poll  Turner  lost  the  ofiSce,  and 
Howe  brought  an  action  for  a  breach  of  this  duty.  He  obtained  judg- 
Harriskt  ^^^^  ^^  ^^^  Common  Fleas,  and  the  judgment  was  upheld  on 
Error  in  the  King  s  Bench.  In  Sutton  v.  Johnstcne  (16)  the 
action  was  brought  by  a  naval  officer  against  his  commander-in- 
chief  for  (amongst  other  things)  putting  him  tmder  arrest,  and 
improperly,  and  for  an  unnecessarily  long  time,  keeping  him  under 
such  arrest  without  bringing  him  before  a  court-martial  to  have 
the  charge  tried  and  disposed  of.  In  reference  to  this  course  of 
action,  it  was  contended  that  the  refusing  and  neglecting  to  hold 
a  court-martial  for  the  trial  of  the  plaintiff  was,  under  the  dr- 
cumstances,  damnura  sine  injui'id,  as  the  law  fixed  no  time  short 
of  the  term  of  three  years  within  which  court-martials  are  to  be 
held.  But  the  Court  said  (p.  509):  "  The  answer  to  this  objection 
is  that  every  breach  of  a  public  duty  working  wrong  and  loss  to 
another  is  an  injury  and  actionable;  that  the  three  years  are  only 
a  limitation  of  time  beyond  which  no  court-martial  shall  be  held, 
consistent  with  which  it  may  be  the  duty  of  those  who  have 
power  to  hold  courts-martial  to  hold  them  within  a  much  shorter 
space."  In  each  of  these  three  cases  there  was  a  special  and  an 
individual  right  possessed  by  one  person  to  have  a  certain  thing 
done  for  him  by  another — in  the  first,  against  a  justice  of  the 
peace ;  in  the  second,  against  the  Mayor  of  London  ;  and  in  the 
third,  against  a  naval  commander-in-chief. 

In  the  present  case,  the  Statute  gives  the  plaintiff  no  right  to 
require  any  individual  alderman  to  perform  the  duty  of  attending 
to  make  a  quorum  at  the  court  of  revision,  or  any  other  duty 
whatever.  The  duty  of  holding  the  revision  court  is  imposed 
upon  the  council  of  the  municipality,  and  if  such  council,  on 
being  duly  applied  to  in  open  court  by  anyone  entitled  to  have 
his  name  inserted  on  the  electoral  roll,  shall  refuse  to  discharge 
any  ministerial  apart  from  judicial  duty,  an  action  may  lie  against 
such  council,  or  the  majority  if  the  refusal  is  by  a  majority  only. 
For  the  neglect  to  hold  the  court  under  the  57th  section  there 
may  be  a  remedy  open  by  TnaTidamua  directed  to  all  the  members 
constituting  the  council ;  but  that  we  are  not  now  called  upon  to 
decide.    But  an  action  cannot  be  maintained  against  an  indi- 

(16)  1  T.R.  493. 
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vidual  alderman  for  his  neglect  or  refusal  to  attend  and  constitute       1584 
such  court,  as  the  duty  of  attendance  is  one  of  public  concern-       Hows 
ment  only,  and  involves  no  question  of  private  right.    Such    harrisky. 
question  can  arise  only  when  the  court  is  duly  met,  as  in  the  case 
of  the  presbytery,  and  there  is  a  person  before  it  claiming  the  per- 
formance of  ministerial  duties  which  the  court  neglects  or  refuses 
to  perform.    For  these  reasons  I  am  of  opinion  that  judgment 
most  be  entered  for  the  defendant. 

Sir  G.  Ini9ES,  J.  I  regret  that  I  am  unable  to  concur  in  the  view 
taken  of  this  case  by  their  Honours.  I  express  my  opinion  with 
the  diffidence  which  naturally  flows  from  the  fact  that  that  opinion 
is  not  concurred  in  by  them. 

In  my  opinion  the  declaration  in  this  case  discloses  a  good  cause 
of  action.  The  declaration  is  as  follows: — [His  Honour  here 
read  the  declaration.]  On  demurrer  the  Court  is  bound  to  take 
every  fact  alleged  as  if  it  were  proved.  The  plaintiff,  then,  is 
shown  to  be  a  ratepayer  for  the  municipality  of  Waterloo, 
entitled  to  be  enrolled  upon  the  municipal  roll  of  that  muni- 
cipality, and,  when  so  enrolled,  entitled  to  vote  at  elections 
of  aldermen  as  well  as  to  be  a  qualified  candidate  for  that  office 
himself.  The  defendant  is  shown  to  be  an  aldeiman — one  of  the 
council — of  that  municipality,  clothed  with  the  duties  and 
obligations  as  well  as  with  the  dignity  and  privileges  of 
that  position.  By  the  57th  section  of  the  "  Municipalitiea  Act*' 
it  is  enacted :  **  The  council  oF  every  municipality  shall  hold  an 
open  court  at  the  council-chambers  for  the  pui*pose  of  revising 
the  municipal  lists  thereof,  and  such  revision  shall  take  place  at 
such  time  as  the  mayor  shall  appoint  between  the  21st  and  28th 
days  of  January  in  every  year."  After  certain  provisions  as  to 
notices  and  adjournments,  the  section  concludes  thus,  **  Provided 
that  no  such  court  shall  be  adjourned  beyond  the  28th  day  of 
January  in  any  year."  In  accordance  with  the  provisions  of  this 
section  the  mayor  duly  appointed  a  day  for  the  holding  of 
the  revision  court.  In  consequence  of  there  not  being  a  quorum 
of  the  council  present  on  the  day  first  named,  the  mayor 
adjourned  the  court  until  the  28th  of  January,  the  latest 
allowed  by  the  Act  for  the  holding  of  the  court.    In  consequence 
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1884  of  the  wrongful,  intentional,  and  malicious  neglect  of  the  defen- 
HowK  dant  to  attend,  the  court  was  not  held,  and  as  under  the  proviso 
Harrisky  *^  ^^®  section  no  further  adjournment  of  the  court  could  take 
place,  the  plaintiff  was  by  such  misconduct  of  the  defendant  pre- 
vented from  having  his  name  inserted  on  the  municipal  roll  for 
the  ensuing  year,  and  was  deprived  of  the  rights  which  would 
flow  from  his  name  being  on  such  roll.  Whatever  the  fact 
really  may  turn  out  to  be,  for  the  purposes  of  this  argument  on 
demuiTer  the  lapsing  of  the  court  is  to  be  taken  as  directly 
traceable  to  the  defendant's  misconduct.  The  case  is  to  be  looked 
at  as  if  the  whole  council,  every  member  of  it,  had  wrongfully 
and  maliciously — intentionally — neglected  or  refused  to  attend 
the  court.  If  my  view  is  correct,  then  the  council  would 
collectively  and  individually,  jointly  and  severally,  be  liable  to 
an  action.  If  my  view  be  incorrect,  neither  collectively  nor  in- 
dividually would  the  council  be  so  liable. 

But  it  is  said  the  defendent  is  not  responsible  at  law  for  such 
consequences.  What  is  the  law  upon  the  matter  ?  In  Ferguson 
V.  Earl  of  Kinnoull  (17),  Lord  LyTidhurst,  chancellor,  says 
at  p.  279 :  "  When  a  person  has  an  important  public  duty 
to  perform,  he  is  bound  to  perform  that  duty ;  and  if  he  neglects 
or  refuses  so  to  do,  and  an  individual  in  consequence  sus- 
tains injury,  that  lays  the  foundation  for  an  action  to  recover 
damages  by  way  of  compensation  for  the  injury  that  he  has  so 
sustained.  That  was  expressly  laid  down — ^if  it  is  necessary  to 
cite  authority  for  the  purpose — in  the  case  of  SxMon  v.  Johns- 
ton (18),  by  Baron  Eyre  in  delivering  the  judgment  of  the  Court 
of  Exchequer  in  that  important  case;  and  other  authorities  might 
be  mentioned  to  the  same  effect."  It  seems  to  me  to  be 
established  that  the  defendant  was  in  the  position  of  one  who  had 
an  important  public  duty  to  perform,  which  duty  he  was  bound 
to  perform ;  that  he  has  neglected  or  refused  so  to  do,  and  that  the 
plaintiff  has  in  consequence  sustained  injury.  I  have  had  the  ad- 
vantage of  perusing  the  judgment  of  His  Honour  the  Chief 
Justice,  in  which  I  understand  His  Honour  Mr.  Justice  Wimdeyer 
concurs,  and  while  the  facts  of  this  case  are  not  exactly  the  same 
as  those  in  the  case  of  Ferguson  v.  The  Earl  of  Kinnoull  (17):  I 

(17)  9  CI.  k  Fin.  251.  (18)  1  T.R,  498. 
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confess  that,  after  the  most  careful  consideration  of  that  case,  and  1884 
of  TTia  Honour's  observations  upon  it,  I  am  unable  to  see  any  dis-  ~  ^^^^i^ 
tinction  in  principle  between  that  case  and  this.  With  all  possible  „  ^j 
respect,  it  appears  to  me  that  the  relation  existing  between 
the  plaintiff  as  a  ratepayer  having  the  rights  stated  in  the  declara- 
tion, and  the  defendant  as  a  member  of  the  council,  was  such  as 
to  entitle  the  plaintiff  to  require  of  the  defendant  the  performance 
in  his  (the  plaintiff's)  interest  of  the  duties  imposed  upon  the  de- 
fendant by  the  clear  words  of  the  57th  section ;  and  that  the 
performance  of  that  duty  none  the  less  involved  a  question 
of  private  right  that  at  the  same  time  it  was  a  duty  of  public  con- 
cernment. It  is  conceded  that  had  the  council  met  as  a  court, 
then  the  case  of  the  presbytery  {Loixl  KinnotdVs  Case)  would  be 
in  point,  and  the  question  of  private  right  would  arise  so  as, 
in  the  event  of  any  member  of  the  council  neglecting  or  refusing 
to  entertain  the  plaintiff's  claim,  and  thereby  depriving  him 
of  his  right,  to  give  the  plaintiff  a  cause  of  action.  I  am  unable 
to  see  any  distinction  in  principle  between  a  council  going 
through  the  farce  of  formally  opening  a  court,  and  then  at 
once  wrongfully  and  intentionally  breaking  up  that  court,  leav- 
ing undone,  and  of  purpose  refusing  or  neglecting  to  do,  the  work 
for  which  alone  it  was  to  meet,  and  the  council  refusing  or 
neglecting  to  meet  as  a  court  at  fill.  The  duty  imposed  by  the 
Statute  is  the  same  in  both  cases,  the  intentional  wrong-doing  is 
the  same  in  both  cases,  the  injurious  result  to  the  individual 
wronged  is  the  same  in  both  cases.  It  is  admitted  that  the  fact 
that  no  precedent  has  been  or  can  be  cited  where  the  facts  have 
been  exactly  similar  would  not  deprive  the  plaintiff  of  his  right 
to  bring  his  action  if  on  priuciple  it  could  be  maintained.  As 
Holt,  C.J.,  in  his  memorable  judgment  in  Ashby  v.  White  (19),  says: 
''If  the  plaintiff  has  a  right  he  must  of  necessity  have  a  means  to 
vindicate  and  maintain  it,  and  a  remedy  if  he  is  injured  in  the  exer- 
cise or  enjoyment  of  it;  and,  indeed,  it  is  a  vain  thing  to  imagine  a 
right  without  a  remedy."  It  must,  moreover,  be  admitted  that  it  is 
no  objection  to  this  action  to  say  that  every  ratepayer  so  injured 
might  bring  his  action,  and  thus  the  Courts  might  be  flooded  with 
multiplicity  of  actions,  for,  to  quote  Holt,  C.J.,  again,  and  from 

(19)  1  Sm.  L.  Cas.  269. 
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1884       the  same  judgment:  "  It  is  no  objection  to  say  that  it  will  occasion 
HowK      multiplicity  of  actions;  for  if  men  will  multiply  injuries,  actions 
„    *'•  must  be  multiplied  too,  for  every  man  that  is  injured  ought  to 

have  his  recompense.  Suppose  the  defendant  had  beat  forty  or 
fifty  men,  the  damage  done  to  each  one  is  peculiar  to  himself,  and 
he  shall  have  his  action."  The  passages  from  the  judgments  of 
Lord  Chancellor  Lyndhurst  and  Lord  Brougha'm  in  Ferguwa 
V.  Earl  of  KinnouLl  (20)  which  His  Honour  has  cited,  I 
had  intended  to  cite  as  supporting  the  plaintiff's  oont^- 
tion^-one  I  have  already  quoted — but  it  is  unnecessary  to 
travel  over  the  rest  of  that  ground  again.  Lord  CampbeU, 
in  his  very  able  judgment  in  the  case,  says:  "Where  there  is  a 
ministerial  act  to  be  done  by  persons  who  on  other  occasions  act 
judicially,  the  refusal  to  do  the  ministerial  act  is  equally  action- 
able as  if  no  judicial  functions  were  on  any  occasion  entrusted  to 
them."  Now  here  the  council  had  both  ministerial  and  judicial 
duties  to  perform.  The  ministerial  duty  was  to  meet  as  a  re- 
vision court  and  to  entertain  the  claim  of  the  plaintiff  to  be 
placed  on  the  roll — the  judicial  duty  was  to  decide  upon  that 
claim;  just  as,  in  the  presbytery  case,  as  Lord  Cottenham,  at  p. 
263,  puts  it:  "  To  admit  the  presentee  to  his  trials  is  a  ministerial 
act;  the  presbytery  afterwards  exercises  a  judicial  power  in 
determining  whether,  upon  his  trial,  he  has  proved  himself  fit 
for  the  ministry."  And  here,  as  in  the  case  of  the  presbytery, 
the  action  is  brought  for  the  neglect  or  refusal  to  perform  the 
ministerial  duty.  And  Lord  Campbdl  says: — "  In  the  able  argu- 
ment on  behalf  of  the  appellants  (the  presbytery)  at  the  bar,  it 
has  hardly  been  denied  that  the  action  is  maintainable  if  the  act 
to  be  done  was  of  a  ministerial  nature;  for  the  general  proposition 
that  public  functionaries  appointed  to  act  ministerially  are  liable 
to  an  action  at  the  suit  of  any  one  who  suffers  damage  from  their 
breach  of  duty  was  not  disputed." 

I  have  stated  that  in  my  opinion  the  relation  exbting  between 
the  plaintiff  as  ratepayer,  and  the  defendant  as  alderman,  entitled 
the  plaintiff  to  expect  and  insist  upon  at  the  hands  of  the  defen- 
dant the  performance  of  the  public  duty  imperatively  imposed  by 
the  Statute  upon  persons  in  the  position  of  the  defendant,  for  the 

(20)  9  CL  &  Fin.  251. 
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benefit  of  all  entitled,  as  the  plaintiff  was,  to  the  right  of  the  muni-  is84 
cipal  franchise;  and  I  can  see  no  reason  why  the  aid  of  the  superior  "  howb 
courts  of  law  should  not  be  invoked  to  enforce,  in  so  far  as  an  ,,  ^* 
action  for  damages  can  enforce,  the  performance  of  this  duty,  or 
to  award  to  the  person  injured  compensation  for  the  wrongful 
deprivation  of  what  is  assumed  to  be  a  valuable,  and  in  many 
cases  is  a  highly-prized,  political  right.  It  is  easy  to  see  how 
misconduct  of  the  character  charged  upon  the  defendant  in  this 
case  could,  if  unchecked,  be  made  to  defeat  the  beneficial  and 
just  working  of  the  "  Municipalities  Act,"  and  to  render  muni- 
cipal institutions  an  instrument  of  oppression  and  injustice. 
It  does  not  seem  to  me  out  of  place  here  to  quote  some 
words  of  Lord  Chief  Justice  Holt  in  the  famous  judg- 
ment already  referred  to:  "To  allow  this  action  will 
make  public  officers  more  careful  to  observe  the  con- 
stitution of  cities  and  boroughs,  and  not  to  be  so  partial  as  they 
commonly  are  in  all  elections,  which  is  indeed  a  great  and  grow- 
ing mischief,  and  tends  to  the  prejudice  of  the  peace  of  the 
nation."  I  do  not  say,  and  I  should  be  sorry  to  think,  that  such 
scandals  are  common  with  us  in  these  days,  but  if  the  state  of 
things  alleged  in  this  declaration  were  to  become  common,  who 
would  not  say  but  that  it  was  "a  great  and  growing  mischief  ?" 
Reason,  principle,  aud  authority  seem  to  me  to  support  this  action, 
and  I  am  therefore  of  opinion  that  it  is  maintainable;  but  as  the 
majority  of  the  Court  is  of  a  different  opinion,  judgment  will  of 
course  be  entered  for  the  defendant. 

Judgment  for  the  defendant 

Attorney  for  plaintiff:  Proctor. 

Attorney  for  defendant:  jT.  M,  Williamson, 
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May  16.       TrespoM—Bepreaenlathn  of  ownership  of  sheep — Estoppel  by  conduct — Practice  in 
Aug.  20.  District  Court  appeals. 

On  the  heariDg  of  a  motion  to  make  absolute  a  Bale  to  aet  aside  a  verdict  in  a 

Martin,  C.J.    District  Court,  the  Supreme  Court  will  look  only  at  the  judge's  notes,  where  a  copy 

ntfideyo',  J.    ^f  g^^^^  notes  has  been  produced,  verified  by  affidavit  uncontradicted  by  the 

Innes  J       ^^^^^  ^^^^'    Affidavits  will  not  be  received  for  the  purpose  of  showing  what  was 

the  evidence  given  at  the  trial. 

In  an  action  in  a  District  Court  for  trespass  committed  on  plaintifiTs  land  by 
defendant's  sheep,  plaintiff's  evidence,  as  stated  in  the  judge's  notes,  was,  that  he 
found  three  hundred  sheep  on  his  land.  He  saw  the  defendant,  and  asked  him  if 
he  had  any  sheep  on  his  land.  Defendant  said  that  his  son  would  be  home  and 
could  see,  and  that  if  the  sheep  were  his,  his  son  would  know  them.  Plaintiff  said 
that  he  had  the  sheep,  and  would  take  them  to  the  pound.  Defendant's  son  came 
and  took  away  the  sheep  as  his  father's.  Plaintiff's  attorney  filed  an  affidavit  that 
the  evidence  was,  that  plaintiff  said  to  defendant,  "Are  these  your  she^? 
because  if  not  I  am  going  to  impound  them."  Defendant  answered,  "My  son 
will  know  when  he  comes  home.  I  will  send  him  down.  Will  you  wait  an  hour  ?*' 
Plaintiff  waited  an  hour,  and  defendant's  son  came  and  claimed  the  sheep,  and 
took  them  away.  The  defendant  at  the  trial  swore  that,  at  the  time  of  the 
trespass,  he  had  no  sheep  at  alL  Hii  Honour,  the  District  Court  Judge,  gave  a 
verdict  for  the  plaintiff,  holding  that  the  defendant  was,  by  his  conduct,  estopped 
from  denying  that  the  sheep  were  his. 

Held,  that  the  ruling  was  erroneous,  neither  the  evidence,  as  appearing  on  the 
judge's  notes,  nor  the  version  given  by  the  plaintififs  attorney,  showed  that  the 
defendant  claimed  the  sheep  as  his,  or  that  he  authorised  his  son  to  make  such 
claim.  The  plaintiff  did  not  give  up  his  right  to  impound,  on  the  strength  of  any 
representation  made  by  the  defendant.  Verdict  set  aside,  and  nonsuit  entered, 
with  costs. 

Tbespass  to  plaintiff's  land  by  defendant's  sheep. 

The  action  was  tried  before  Mr.  District  Court  Judge  Forbes,  on 
1st  November,  1883.  Verdict  for  the  plaintiff':  damages,  20?.  The 
evidence  given  at  the  trial,  so  far  as  material,  is  given  in  the 
judgment  of  His  Honour  the  Chief  Justice. 

A  Rule  nisi  to  set  aside  the  verdict  and  to  enter  a  verdict  for 
the  defendant  was  granted  (28th  November,  1883)  on  the  ground 
that  the  judge  at  the  trial  was  in  error  in  ruling  that  the 
defendant  was  estopped  from  showing  that  he  was  not  the 
owner  of  the  sheep,  because  he  had  taken  possession  of  them ; 
and  on  the  grounds  appearing  in  the  aflBdavit  of  the  defendant's 
attorney.  Leave  was  granted  to  the  defendant  to  file  additional 
affidavits. 
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Rogers  (0,  B.  Simpson  with  him),  for  the  defendant  (16th  May,        1884 
1884)  moved  to  make  the  Rule  absolute.  The  principle  of  estoppel     Bubrbll" 
by  conduct  does  not  apply  in  this  case.    The  defendant  did  not     -h.Jstlov 
state  to  the  plaintiff  that  the  sheep  were  his.    The  boy  was  only 
authorised  to  take  the  sheep  away  if  they  were  his  father's ;  his 
authority   was  limited,  and  if  he  exceeded  his  authority  the 
defendant  was  not   estopped    from    stating  the    truth   as   to 
the  ownership  of  the  sheep.    We  are  not  bound  by  the  statement 
of  the  boy,  made  without  authority,  that  the  sheep  belonged  to 
the  defendant.    It  may  be  that  tlie  boy  knew  that  the  sheep 
were  not  his  father's,  but  took  them  away  for  a  neighbour.    The 
conduct  of  the  defendant  did  not  induce  the  plaintiff  to  alter  his 
position  and  to  refrain  from  impounding  the  sheep:   Freeman  v. 
Cooke  (1). 

PUcher,  for  the  plaintiff,  showed  cause — The  defendant  is  by 
his  conduct  estopped  from  denying  the  ownership  of  the  sheep. 
By  his  representation  the  plaintiff  was  induced  to  forego  his  right 
to  impound:  Blake  v.  0.  W.  Ry,  Coy,  (2).  In  M'Cance  v. 
L.  <fe  N.  W.  Ry.  Coy.  (3),  the  plaintiff,  having  made  a  wilfully 
false  statement  to  the  defendants  as  to  the  value  of  some  horses, 
was  held  to  be  estopped  from  showing  their  real  value:  Arnold 
V.  The  City  Bank  (4).  The  defendant  will  be  estopped  although 
the  representation  on  which  the  plaintiff  acted  was  made  by 
mistake:  Heane  v.  Rogers  (5);  Newton  v.  Liddiard  (6). 

Rogers,  in  reply — The  Court  may  look  at  affidavits  in  order  to 
see  what  was  the  point  taken  at  the  trial:  Seymour  v. 
Cotdson  (7). 

During  the  argument  the  following  cases  were  referred  to  by 
the  Court:  Pickard  v.  Sears  (8);  Cornish  v.  Abington  (9); 
SuHin  V.  North  British  AvMralasian  Coy,  (10);  and  Tov^ng  v. 
Orote  (11). 

(1)  2  Ex.  654;  18  L.J.  Ex.  114.  (7)  6  Q.B.D.  359. 

(2)  31  L.  J.  Ex.  346.  (8)  6  Ad.  &  EU.  469. 

(3)  7  H.  &  N.  477.  (9)  4  H.  &  N.  648;  28  L.J.  Ex.  262. 

(4)  1  C.P.D.  678.  (10)  7  C.B.  N.S.  400;  7  H.  A  N.  603 ; 

(5)  9  B.  &  C.  577.  2  H.  &  C.  175;  32  L.J.  Ex.  273. 

(6)  12  Q.B.  925.  (11)  4  Bing.  253;  12  Moore  484. 
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.1884  On  20th  August,  His  Honour  the  Chief  Justice  read  the 

BuRRBLL    judgment    of   the    Court    (Martin,    C.J.,    WiTideyer,   J.,  and 

Haslon.  -^''*^*^>  J-)  as  follows : — 
liaHin,  C.J.  Sir  J.  Martin,  C.J.  This  was  an  action  for  trespasses  committed 
on  the  plaintiff's  land  by  the  defendant's  sheep.  Mr.  District 
Court  Judge  Forbes,  by  whom  it  was  tried  at  Deniliquin  in 
November  last,  found  for  the  plaintiff  with  20Z.  damagea  The 
defendant  thereupon  obtained  a  Rule  to  set  aside  the  verdict,  and 
to  have  it  or  a  nonsuit  entered  for  him,  on  the  ground  that  the 
judge  was  in  error  in  holding  that  he  was  estopped  from  showing 
that  he  was  not  the  owner  of  the  sheep  in  question. 

The  defendant's  attorney  has  annexed  to  an  affidavit,  sworn  by 
him  in  support  of  the  Rule,  a  copy  of  the  judge's  notes  taken  at 
the  trial,  which  he  therein  verifies  as  a  true  copy  of  the  original. 
To  this  verification  there  is  no  contradiction.      By  these  notes  it 
appeared  that  the  plaintiff  Burrell  was  examined  on  his  own 
behalf,  but  no  other  witnesses  were  called  to  support  his  case. 
His  evidence  after  he  described  the  nature  of  the  trespasses  was  as 
follows: — ^"I  heard  something  about  6th  June,  and  went  again 
and  found  300  sheep  and  lambs,  and  waterhole  and  dam  dry.      I 
saw  Hanlon,  and  asked  him  had  he  any  sheep  on  reserve.     He 
said  his  son  would  be  home  and  could  see.  I  said  I  had  the  sheep, 
and  would  take  them  to  the  pound.  His  son  came  and  took  away 
the  sheep  as  his  father's — ^about  300.    I  believe  they  were  some 
of  the  same  sheep  I  found  trespassing  first.  I  have  not  been  able  to 
keep  stock  this  season.    I  have  gone  to  live  there,  and  am  obliged 
to  dig  for  water,  and  have  no  feed  for  my  horse.    They  did  ¥iL 
worth  of  damage.    There  is  feed  in  the  paddock  now,  but  it  was 
bare  for  three  months.     Hanlon  said  if  the  sheep  were  his 
(Hanlon's)  his  son  would  have  them."  Hanlon,  as  appears  by  the 
judge's  notes,  denied  that  he  had  any  sheep  at  all  at  the  time  of 
the  trespass. 

In  his  affidavit  the  defendant's  attorney  stated  that  the  Judge 
refused  to  make  any  note  of  his  objection  to  the  ruling  against 
his  client,  saying,  **  You  can  take  my  notes  of  the  evidence  and 
do  what  you  like  with  them."  In  a  supplementary  affidavit  filed 
by  leave  reserved  at  the  time  of  taking  out  the  Rule  nisi,  the 
defendant's  attorney  swore  as  follows : — "  His  Honour  ruled  on 
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giving  his  verdict  that  that  evidence  (i.  e.,  evidence  of  the  sheep        1884 
being  Reid's  and  not  the  defendant's)  could  not  be  considered,  as     Burrbll  ^ 
the  defendant  by  sending  his  son  to  take  the  said  sheep,  and     „  ''• 
the  son  having  so  received  the  sheep   as  the  property  of  his 
father,  and  so  depriving  the  plaintiff  of  his  right  to  impound, 
the  defendant   had  appointed  his  son  his  agent  to  make  the 
admission,  and  having  so  made  it  he  was  by  the  doctrine  of 
estoppel  precluded  from  showing  that  they  were  the  property 
of  a  third  person,  and,  whether  the  owner  of  the  sheep  or  not, 
responsible  accordingly/'      This  statement  was  in  all  respects 
corroborated  by  the  affidavit  of  a  shorthand  reporter  present  at 
the  trial. 

The  plaintiff's  attorney,  in  answer  to  the  affidavit  of  the 
defendant's  attorney  and  the  newspaper  reporter,  filed  an 
affidavit  in  which  he  confirms  the  statement  in  reference  to  the 
Judge's  notes.  The  Judge  according  to  this  affidavit  while  refusing 
to  state  a  case  said — "  there  is  nothing  to  state  about.  Ask  Mr. 
Broughton  the  Registrar,  and  he  will  give  you  a  copy  of  my 
notes.  Tou  have  no  case  to  state,  and  cannot  state  it  in  your 
client's  favour.  Perhaps  you  may  see  your  way  to  do  it.  At  all 
events  my  notes  are  at  your  disposal."  Under  these  circum- 
stances the  Judge  having  referred  the  defendant's  attorney  to  the 
Registrar  for  a  copy  of  his  notes,  and  the  same  having  been 
obtained  and  sworn  without  contradiction  to  be  a  correct  copy, 
it  appears  to  us  that  we  cannot  go  outside  these  notes  to  ascertain 
what  evidence  was  given  at  the  trial.  This,  however,  the  plain- 
tifll's  attorney  has  endeavoured  to  do  by  stating  in  his  affidavit 
as  follows : — "  The  actual  facts  were  deposed  to  by  the  plaintiff 
Burrell  as  follows :  Burrell  believing  the  sheep  from  information 
he  had  received  to  be  the  sheep  of  Hanlon  he  went  to  him  and  said: 
'  Are  these  your  sheep  ?  because,  if  not,  I  am  going  to  impound 
them.'  Hanlon  said,  '  My  son  will  know  when  he  comes  home. 
I  will  send  him  down.  Will  you  wait  an  hour  ?'  The  plaintiff 
waited  an  hour,  and  then  Bunion's  son  came  down,  as  the  plain- 
tiff swore,  and  said, '  These  are  my  father's  sheep ;'  and  he  was 
allowed  to  take  them  away." 

We  are  clearly  of  opinion  that,  looking  at  the  plaintiffs  evidence 
only  as  it  appears  upon  the  Judge's  notes,  there  was  nothing  to  war- 
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1884  rant  the  ruling  that  the  defendant  was  estopped  from  denying 
~BuRBBLL~  ^^®  sheep  to  be  his  property.  The  statement  of  the  defendant, 
Han'lok  ^  answer  to  the  plaintiff's  inquiry  whether  he  had  any  sheep  on 
the  reserve,  that  "  his  son  would  be  home  and  could  see/'  in  no 
way  authorised  the  son  to  claim  the  sheep  as  his  father's.  The 
taking  away  of  these  sheep,  therefore,  by  the  son  after  the  plain- 
tiff had  told  the  defendant  that  he  would  impound  them,  was  not 
an  act  which  entitled  the  plaintiff  to  say  the  defendant,  by  claim- 
iug  the  sheep  as  his  own,  induced  the  plaintiff  to  abstain  from 
impounding  them,  and  allow  the  son  to  take  them  away.  The 
defendant,  according  to  the  plaintifi^s  own  evidence,  made  no  such 
claim,  nor  did  he  send  anyone  to  make  it,  but  only  to  see  the 
sheep.  The  claim  of  the  sheep  by  the  son  was  the  son's  own  act, 
without  any  authority  from  the  father,  and  therefore  cannot  bind 
him. 

If,  however,  the  version  of  the  plaintiff's  evidence  given  by 
his  attorney  could  be  looked  at — ^as  in  our  opinion  it  cannot— our 
conclusion  would  still  be  the  same.  According  to  that  version  the 
defendant,  in  answer  to  the  plaintiff's  question — "  Are  these  your 
sheep  ?"  said,  "  that  his  son  would  know  when  he  came  home,  and 
that  he  would  send  him  down."  Neither  these  statements,  nor 
the  request  of  the  defendant  to  the  plaintiff  to  ''  wait  an  hour" 
before  impounding,  authorised  the  son  to  claim  the  shreep  as  his 
father's  and  take  them  away.  Nor  can  it  be  said  that  the  per- 
mission voluntarily  given  by  the  plaintiff  to  the  defendant's  son 
to  take  away  the  sheep,  on  his  saying  that  they  were  his  father's, 
amounted  to  giving  up  the  right  to  impound  on  the  strength  of 
the  father's  representations.  For  these  reasons  we  are  of  opinion 
that  the  verdict  ought  to  be  set  aside  and  a  nonsuit  entered,  and 
that  the  defendant  should  have  his  costs  of  the  trial  and  of  this 
application  to  set  the  verdict  aside. 

Rule  absolute  to  enter  ruynsvM^  with 
costs  of  trial  and  motion. 

Attorney  for  plaintiff:  Oillott,  by  Iceton  <t  FaitkfvM. 
Attorney  for  defendant :  Ed/wards,  by  Qa/tmon  <fe  M'LaugUin. 
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"  Trade  Marks  BegUlration  Act*'  (28  Vic,  No,  9),  see,  7 — Registration  conclusive  ^u^,  ig^  19. 

proof  0/  right  to  use  trade  mark — Pleading. 

Dbclakation  thftt  before,  ko,,  T.H.B.  carried  on  business  as  photographic  stock  Martin,  G.  J.* 
importer,  and  [that  upon  his  death,  letters  of  administration  to  his  estate  were    Faueett,  J. 
taken  out  by  the  plaintiff ;  and  that  the  plaintiff,  as  such  administratrix,  carried  j/fr.f'^ 
on  such  business.      And  that  before,  &c.,  she  duly  registered  a  trade  mark,  con-      *^Ki«y€r,     • 
fiisting  of  a  design,  with  the  words  "T.H.B.'*  written  across  it,  and  was  and  is 
accustomed  to  mark  with  such  trade  mark  the  photographic  wares  sold  by  her,  in 
order  to  denote  that  such  wares  were  manufactured  in  the  said  business.      Aver* 
ment  that  the  defendant  thereupon  wrongfully  and  fraudulently,  and  without  the 
consent  of  the  plaintiff,  manufactured  photographic  wares  and  caused  them  to  be 
marked  with  the  said  words  "T.H.B.,''  and  with  a  design  closely  resembling  the 
plaintiff's  said  trade  mark,  and  in  imitation  thereof,  and  in  order  to  cause  it  to  be 
believed  that  the  last-mentioned  wares  were  manufactured  by  the  plaintiff  in  her 
said  business.     Whereby,  &c. 

Plba  : — ^That  the  defendant  and  T.H.B.  carried  on  the  business  of  photographic 
stock  importers  and  vendors  in  partnership,  under  the  style  or  firm  of  B.  or  T.H.B. 
That  the  defendant,  in  accordance  with  the  deed  of  partnership,  expelled  T.H.B. 
from  the  said  business  ;  and  that  by  deed  T.H.B.  assigned  to  the  defendant  his 
interest  in  the  business  and  in  the  assets  and  effects  of  the  said  partnership,  and 
appointed  the  defendant  his  attorney,  to  receive  the  goods,  chattels,  and  effects  of 
the  said  partnership.  Averment  of  performance  of  conditions  precedent.  Aver- 
ment  that  a  design  with  the  word  "  B"  written  across  it  was  one  of  the  assets  of  the 
partnership,  and  that  the  same  had  been  for  a  long  time  used  by  T.H.B.  and  the 
defendant  to  mark  the  wares  sold  by  the  partnership.  That  the  plaintiff,  subse- 
quently to  the  date  of  the  assignment  to  the  defendant,wrongfulIy  and  fraudulently, 
and  without  the  knowledge  of  the  defendant,  caused  to  be  registered  the  alleged 
trade  mark  in  the  declaration  mentioned,  being  a  colourable  imitation  of  the 
design  used  by  the  said  partnership.    Demurrer  and  joinder. 

ffeld : — 1.  That  by  sec.  7  of  the  "  Trade  Marks  Registration  Act"  a  certificate 
of  registration  is  conclusive  proof  at  law  of  the  right  of  the  person  named  in  it  to 
use  the  mark  so  registered.  2.  The  plea  is  also  bad,  because  the  defendant  does 
not  state  that  he  used  the  trade  mark  of  the  partnership  after  the  dissolution,  but 
be  admits  that  he  used  a  design  similar  to  the  partnership  trade  mark,  and 
.aimilar  to  the  plaintiff's  registered  trade  mark.    Judgment  for  the  plaintiff. 

Demttrbeb. 

Declaration: — Annie  Walker  sues  William  Cargill  for  that  befor^ 
the  grievances  hereinafter  complained  of  had  been  committed,  one 
Thomas  Henry  Boyd,  now  deceased,  established  and  carried  on  a 
business  in  Sydney  as  photographic  stock  importer  and  vendor, 
and  photographer,  under  the  name  and  style  of  T.  H.  Boyd;  and 
that,  upon  the  death  of  the  said  T.  £L  Boyd,  letters  of  admin- 
istration to  his  estate  and  effects  were  granted  to  the  plaintiff 
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1884  by  this  honourable  Court  in  its  Ecclesiastical  jurisdiction;  and,  as 
WalkjuT"  such  administratrix,  she  took  possession  of  such  business,  and 
p  ^'  carried  it  on,  and  now  carries  it  on  temporarily,  for  the  benefit  of 
the  said  estate,  under  the  name  and  style  aforesaid.  And  the 
plaintiff  says  that,  before  the  grievances  hereinafter  complained 
of  were  committed,  she  duly  registered  in  the  general  Registry  of 
the  colony  of  New  South  Wales  a  certain  trade  mark,  consisting 
of  a  design  with  the  words  T.  H.  Boyd  written  across  it.  and  was 
and  is  accustomed  to  mark  with  such  trade  mark  the  photo- 
graphic wares  she  has  sold  and  sells  in  the  conduct  of  such  busi- 
ness, in  order  to  denote  that  such  wares  were  manufactured  in 
the  said  business,  and  by  the  artists  employed  therein  ;  and  the 
plaintiff  enjoyed  great  reputation  with  the  public,  on  account  of 
the  good  quality  of  such  wares,  and  made  great  profits  by  the 
sale  of  them.  And  the  defendant  thereupon  wrongfully  and 
fraudulently,  and  without  the  consent,  and  against  the  will  of  the 
plaintiff,  manufactured  a  great  quantity  of  photographic  wares, 
and  caused  them  to  be  marked  with  the  said  words  **  T.  H.  Boyd/' 
and  with  a  design  closely  resembling  the  plaintiff's  said  trade 
mark,  and  in  imitation  thereof,  and  in  order  to  cause  it  to  be  be- 
lieved that  the  last-mentioned  wares  were  manufactured  by  the 
plaintiff  in  her  said  business.  And  the  defendant  wrongfully  and 
fraudulently  sold  the  last-mentioned  wares  as  and  for  the  wares 
manufactured  by  the  plaintiff  in  her  said  business.  Whereby  the 
plaintiff  was  prevented  from  selling  a  great  quantity  of  the  said 
wares  manufactured  by  her,  and  was  injured  in  her  reputation  in 
her  said  business,  by  reason  of  the  said  wares  so  manufactured 
and  sold  by  the  defendant  being  inferior  in  quality  to  those 
manufactured  by  the  plaintiff;  and  the  selling  value  of  the 
plaintiff's  said  business  is  thereby  seriously  diminished. 

Plea:  And  for  a  second  plea  the  defendant  says  that  the 
defendant  and  Thomas  Henry  Boyd  carried  on  the  business  of 
photographic  stock  importers  and  vendors,  and  also  the  business 
of  photographers, in  partnership, in  accordance  with  two  indentures 
of  partnership,  dated  respectively  the  first  day  of  July,  1881,  and 
made  between  the  defendant  of  the  one  part  and  the  said  Boyd  of 
the  other  part,  and  such  business  was  by  mutual  consent  carried 
on  under  style  of  firm  of  Boyd  or  T.  H.  Boyd;  and  that  on  the 
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12th  day  of  March,  1883,  the  defendant,  by  a  notice  in  writing,  in  1884 
accordance  with  provisions  in  that  behalf  contained  in  the  said  "vvalkkr" 
deeds  of  partnership  respectively,  expelled  the  said  Boyd  from  the 
said  business,  and  by  an  indenture  dated  the  13th  day  of  June, 
1883,  and  made  between  the  said  Boyd  of  the  one  part  and 
defendant  of  the  other  part,  for  the  consideration  therein 
mentioned,  each  of  the  parties  to  the  same  indenture  covenanted 
and  agreed  with  the  other  of  them  that  the  said  partnership 
should  be  dissolved  from  the  7th  day  of  March  then  last.  And 
by  the  same  indenture  the  said  Boyd  sold  and  assigned  to  the 
defendant  all  the  half-share  and  interest  of  the  said  Boyd  in  the 
assets  and  effects  of  the  said  partnership,  and  appointed  the 
defendant,  his  executors  and  administrators,  the  attorney  and 
attorneys  of  the  said  Boyd,  to  recover  and  receive  the  goods, 
chattels,  and  effects  then  due  and  owing  or  belonging  to  tbe  said 
co-partnership.  And  all  conditions  were  performed,  and  all  things 
happened,  and  all  times  elapsed  necessary  to  entitle  the  defendant 
to  the  share  and  interest  of  the  said  Boyd  in  the  assets  and  effects 
of  the  said  copartnership;  and  the  defendant  says  that  a  design 
with  the  word  "Boyd"  written  across  it  was  one  of  the  assets  of 
the  said  copartnership,  and  the  same  had  for  a  long  time 
previously  to  the  said  thirteenth  day  of  June  been  used  by  the 
said  Boyd  and  the  defendant  to  mark  the  photographic  wares  sold 
by  the  said  co-partnership,  to  denote  that  such  wares  were 
manufactured  in  the  said  business.  And  the  defendant  says  that 
the  plaintiff,  subsequently  to  the  said  13th  day  of  June,  wrong- 
fully and  fraudulently,  and  without  the  knowledge  of  the 
defendant,  caused  to  be  registered  the  alleged  trade  mark  in  the 
said  declaration  mentioned,  being  so  like  the  said  design  used  by 
the  said  co-partnership,  and  assigned  to  the  defendant  as  afore- 
said, that  the  same  might  be  mistaken  for  the  said  design,  and 
being,  in  fact,  a  colourable  imitation  thereof. 

Demurrer  and  Joinder:  The  grounds  stated  for  argument 
were: — 1.  That  at  law  the  Registrar's  certificate  is  conclusive 
proof  of  the  plaintiff's  right  to  the  trade  mark.  2.  That  this  not 
being  a  suit  instituted  to  try  the  right  of  the  plaintiff  to  have  had 
such  trade  mark  registered,  the  defendant  cannot  be  heard  to  say 
that  it  was  improperly  registered. 
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1884  Lvtigen,  for  ihe  plaintiff  (18th  August) — ^The  general  all^atioa 

WALKBft  o^  fraud  contained  in  the  plea  goes  for  nothing,  because  the  defen* 
dant  has  not  complied  with  the  Rule  of  Court  by  setting  out  the 
particular  firaud  intended  to  be  relied  on:  Rule  xxxiL,  12  Ap.  1856. 
We,  having  registered  our  trade  mark,  have  a  right,  and  the  only 
legal  right,  to  use  it  By  sea  2  of  the  *•  Trade  Marks  Acf"  (28  Vic 
No.  9),  no  mark  is  recognised  until  registered.  Sec  4  provides 
for  the  mode  of  registration,  and  on  the  pleadings  it  is  admitted 
that  we  have  done  all  that  is  requisite  to  obtain  the  protection  of 
the  Act.  By  sec.  7  (1)  the  certificate  of  registration  is  proof  of 
the  right  of  the  person  named  therein  to  use  such  trade  mark; 
and  the  intention  was  to  make  the  certificate  conclusive  proof  in 
all  courts  of  law  of  the  right  to  use  a  registered  trade  mark.  The 
word  "  suit "  in  the  latter  part  of  the  section  has  been  used 
advisedly ;  and  the  exception  there  mentioned  is  a  suit  brought 
expressly  to  determine  the  right  of  parties  to  be  registered 
owners  of  a  particular  trade-mark ;  in  such  a  suit  the  person  who 
has  already  registered  would  be  made  a  defendant.  It  is  quite  con- 
sistent with  the  plea  in  this  case  that  although  the  design  of  the 
partnership  was  assigned  to  the  defendant,  he  may  have  never  used 
it.  He  does  not  allege  that  he  had  an  exclusive  right  to  use  the 
trade-mark  of  the  partnership,  nor  does  he  deny  our  right  to  it 

A.  H.  Simpson  for  the  defendant — The  plea  sufficiently  states 
the  circumstances  of  the  plaintiff's  fraud,  but  if  the  word 
"  fraudulently"  be  struck  out,  the  word  "  wrongfully  "  is  sufficient 
for  the  plea.  Sea  1  defines  the  word  "  trade-mark  "  to  mean  any 
design  "lawfully  used"  by  any  person;  and,  applying  this 
definition  to  sec.  2,  it  follows  that  the  sign  or  mark  must  not  only 
be  registered,  but  must  have  been  lawfully  used  prior  to  r^istra- 
tion;  and  the  plaintiff  has  not  shown  any  lawful  user  by  her.  The 
words  in  sec.  7  (1)  "a  proof,"  mean  only  prirad  fade  proof.  There 
is  no  provision  in  the  Act  for  removing  a  trade-mark  from  the 
register,  and  it  could  not  have  been  intended  that  the  mere 
registration  should  be  conclusive  against  the  rightful  owner 

(1)  2S  Vio.  No.  9,  Beo.  7,  enacts: — " .  •  use  sach  tnde-mark,  except  in  the  e«M 

but  the  certificate  of  registration  shall  of  any  suit  instituted  to  try  the  right  of 

be  a  proof  of  the  right  of  the  person  any  person  to  have  had  such  trade-mtf  ^ 

named  in  such  certificate    ...    to  registered." — 2  01,  Stai,  24S6, 
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of  ihe  mark.    No  notice  of  an  intention  to  register  need  be       1884 
given,  except  once  in  the  Oovei^ivntent  Gazette;  and  then,  if  no     Walkxb 
similar  trade-mark  has  been  registered,  the  Registrar  has  no     oaboill. 
option  but  to  register  after  the  expiration  of  fourteen  days. 
The  construction  contended  for  by  the  other  side  would  enable 
a  person  to  steal  the  right  of  another  to  use  a  trade-mark.  Large 
powers  are  conferred  on  justices  by  the  Act;  by  sec.  12  heavy 
penalties  may  be  imposed  for  selling  goods  with  a  false  trade-mark. 
It  could  not  have  been  intended  that  the  priority  of  an  hour  in 
registering  a  trade-mark  should  render  a   person  liable   to  be 
prosecuted  criminally.     Other  very  stringent  provisions  are  made 
in  sees.  25  and  27>  also  in  sees.  8,  10  and  23;  and  it  is  not  neces- 
sary to  prove  fraudulent  intent.     The  object  of  the  Act,  as  stated  ' 
in  the  preamble,  was  to  prevent  the  fraudulent  marking  of  goods, 
not  to  encourage  the  fraudulent  stealing  of  trade-marks.    In  this 
action  we,  by  our  plea,  challenged  the  right  of  the  plaintiff  to  use 
the  trade-mark  which  she  has  fraudulently  registered. 

Lingen  in  reply — Three  trade-marks  are  mentioned  in  the 
pleadings,  viz.,  Boyd's,  ours,  and  the  defendant's.  The  defendant 
has  not  shown  any  title  to  use  the  trade-mark  which  he  claims, 
and  which  is  different  from  the  partnership  trade-mark  The 
sections  of  the  Act  which  render  a  person  liable  criminally,  only 
apply  where  there  has  been  an  intent  to  defraud.  Fraud  is  no 
answer  to  this  action,  in  which  we  set  up  a  statutory  right. 

[Sib  J.  Mabtin,  C.J.  No  circumstances  of  fraud  are  set  out 
here  in  compliance  with  our  Rule  of  Court.] 

Cur.  adv.  viUt 

On  19th  August  the  following  judgments  were  delivered : — 
SlB  J.  lilABTiN,  C.J.  The  plaintifi  in  this  case  brought  her  action  MarUn,  C.J. 
against  the  defendant  for  using  her  registered  trade-mark  with  a 
view  of  inducing  the  public  to  purchase  photographs  manufac- 
tai*ed  by  him  as  photographs  manufactured  by  her.  All  steps 
necessary  to  entitle  her  to  use  this  trade-mark,  as  pointed  out  in 
sec  4  of  the  "Trade-Marks  Registration  Act  (28  Via  No.  9),  had 
been  taken;  and  under  that  section  the  registration  of  this  trade- 
mark in  her  name  took  place. 
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1884  To  the  plaintiff's  declaration  the  defendant  has  pleaded  a  plea  to 

Walker"  ^^"^  effect :  That  T.  H.  Boyd  and  he  were  at  one  time  in  partaer- 
^'  ship,  and,  by  a  clause  in  the  partnership  deed,  the  defendant  gave 

notice  to  Boyd  to  leave — in  other  words,  he  expelled  him  from 
the  partnership — and  after  that  there  was  an  agreement  hetwe^ 
them  by  which  the  partnership  was  dissolved,  and  the  book  debts 
and  assets  of  the  partnership,  by  virtue  of  that  arrangemoit, 
were  transferred  to  the  defendant.  The  plea  then  goes  on  to 
state  that  among  those  assets  was  a  trade -mark  with  the  name  of 
Boyd  written  across  it,  which  was  one  of  the  assets  of  the  co- 
partnership, and  which  came  into  the  hands  of  the  defendant  by 
virtue  of  this  arrangement.  The  plea  further  states  thai)  the 
plaintiff  procured  by  fraud,  and  without  the  knowledge  of  the 
defendant,  the  registration  of  a  trade-mark  similar  to  the  trade- 
mark which  he  and  Boyd  were  in  the  habit  of  using.  That  was 
defendant's  answer  to  the  plaintiff's  declaration,  and  to  that  plea 
the  plaintiff  has  demurred. 

I  am  of  opinion  that  the  demurrer  must  be  sustained,first, because 
by  the  7th  section  of  the  "  Trade  Marks  Registration  Act"  (2), 
a  certificate  of  registration  is  proof  conclusive  of  the  right  of  the 
person  named  in  it  to  use  the  trade-mark  in  question.  The  words 
of  the  7th  section  are  peculiar.  I  am  not  aware  that  I  ever 
saw  words  like  them  in  any  other  Act  dealing  with  proof;  but 
I  think  that  they  must  be  taken  to  mean  "conclusive  prool^ 
The  clause  runs  thus: — [His  Honour  read  the  section  (2).]  It 
would  no  doubt  have  been  better  if  the  words  "  conclusive  proof 
had  been  inserted  there,  or  the  word  "  proof  without  the  particle 
''  a."  But  if  it  had  been  intended  that  the  certificate  should  be 
only  primd  facie  evidence,  the  Legislature  would  have  said  so. 
Here  the  word  is  not  "  evidence"  but  "  proof,"  and  I  can  attach 
only  one  meaning  to  the  word  "  proof,"  namely,  as  establishing 
the  right  of  the  person  named  in  the  certificate  to  use  such 
trade-mark.  A  person  may  give  "  evidence"  of  a  right  which  a 
jury  or  the  Court  may  or  may  not  think  sufficient,  but  when  the 
word  "  proof"  is  used,  it  appears  to  me  to  be  conclusive,  as 
establishing  the  right  beyond  all  question. 

Apart  from  that,  what  the  plaintiff  complains  of  is  that  the 

(2)  See  note  (1)  on  p.  246. 
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defendant  used  her  trade-mark,  not  the  trade-mark  which  the        1884 
defendant  and  Boyd  had,  because,  in  the  first  place,  it  does  not     Walkib 
appear  that  they  ever  had  a  registered  trade-mark  at  all ;  and,    oaeoill. 
secondly,  the  trade-mark  which  the  plaintiff  registered  is  not  a 
trade-mark  such  as  Boyd  and  his  partner  used  at  all,  but  one 
like  it.    What  the  defendant  admits  by  his  plea  is  that  he  used 
that  trade-mark,  that  is  to  say,  a  trade-mark  like  Boyd  s.    He 
used  a  trade-mark  not  Boyd's  at  all,  but  something  like  it. 
Quite  apart  from  the  7th  section,  the  defendant  by  his  plea 
admits  that  he  used  a  trade-mark  which  was  not  Boyd's  at  all. 
That  is  no  defence.   I  am,  therefore,  of  opinion  that  the  demurrer 
must  be  sustained. 

Faucett,  J.  I  am  of  the  same  opinion,  although  I  have  very  FoLucett,  J. 
considerable  difficulty  in  understanding  sec.  7  (3),  the  words 
being  so  unusual  in  a  section  of  this  kind.  On  the  whole,  I 
think  that  His  Honour  the  Chief  Justice  was  right  in  his  con- 
struction of  the  words  of  the  section,  and  that  the  registration 
of  a  trade-mark  must  be  taken  as  conclusive  evidence  of  the 
right  to  use  it.  The  words  **  a  proof "  are  certainly  an  unusual 
form  of  expression,  but  still  it  appears  to  me  that  those  words 
can  have  no  other  meaning  than  that  attached  to  them  by  His 
Honour.  I  am  more  inclined  to  think  that  that  was  the  meaning 
intended,  from  the  concluding  portion  of  the  section,  which  says 
that  a  registered  mark  shall  be  conclusive  in  all  cases  except 
where  the  right  to  use  such  trade-mark  is  to  be  tried ;  and  the 
question  in  such  an  action  would  be  who  was  entitled  to  the 
trade-mark  prior  to  registration. 

But  apart  from  that  section,  I  think  that  the  plea  is  no  defence 
to  the  action.  The  plaintiff,  in  her  declaration,  states  that  she 
used  a  particular  trade-mark,  consisting  of  a  design  with  *'  T.  H. 
Boyd"  across  it ;  and  she  says  that  the  defendant  improperly  and 
unlawfully  used  that  registered  trade-mark  of  hers.  Defendant 
admits  that  he  used  the  plaintiff's  trade-mark,  and  he  does  not  say, 
as  is  stated  in  ordinary  cases  of  the  kind,  that  he  himself  used 
that  particular  trade-mark  before  the  plaintiff  got  it  registered. 
If  he  had  stated  that,  and  had  then  made  the  other  allega- 

(3)  See  note  (1)  on  page  246. 
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1884  tions  attached  to  the  plea,  it  appears  to  me  that  there  would 
Walkxr  he  a  great  deal  of  difficulty  in  saying  that  the  plea  is  bad  But  the 
CAEon.L.  d6f*^i^<l<^t  says  that  the  partnership  with  Boyd  had  been  actually 
dissolved  at  the  time  of  the  registration  by  the  plaintiff,  and  there 
was  no  further  user  of  the  trade-mark,  whatever  it  was,  from  the 
time  when  the  partnership  was  dissolved,  and  he  acquired 
no  right  to  the  trade-mark,  so  far  as  is  stated  here,  after  the 
dissolution  of  the  partnership.  The  defendant  says  that  he 
purchased,  among  other  assets,  a  mark  something  like  a  plate, 
with  the  design  "  Boyd"  across  it.  Now,  he  does  not  say  that  he 
ever  used  that  trade-mark.  If  he  had  said  that  he  used  that 
ti*ade-mark,  and  acquired  the  right  to  use  it  before  registration 
or  even  after  registration,  and  that  the  plaintiff  then  fraudulently 
obtained  this  registered  trade-mark  of  T.  H.  Boyd,  it  strikes  me 
that  the  objection  would  have  been  a  very  good  one.  But  he 
does  not  say  that.  On  the  contrary,  he  says  that,  having  used 
this  particular  trade-mark,  the  plaintiff  fraudulently  obtained 
registration  of  another  trade-mark,  being  a  design  with  "  T.  H. 
Boyd"  across  it,  which,  he  says,  was  colourably  like  the  plate  or 
design  with  '*  Boyd"  upon  it ;  and  he  admits  that  he  used  the 
particular  trade-mark  which  plaintiff  had  adopted.  There  is  a 
confusion  in  the  plea  which  rendered  it  difficult  at  first  to 
ascertain  the  meaning,  but  after  fully  considering  it,  it  appears  to 
me  that  it  is  bad.  The  defendant  admits  that  he  had  adopted  the 
trade-mark  after  the  plaintiff  had  registered  it,  and  that  beiog 
so  the  plea  does  not  meet  the  case  set  up  in  the  declaration. 

Windeytr,  J.  WiNDEYER,  J.  I  am  of  the  same  opinion.  There  is  no  doubt 
that  some  difficulty  arises  in  consequence  of  the  peculiar  wording 
of  sec.  7  (4),  and  the  introduction  of  the  words  "a  proof ;"  but  I 
entirely  agree  with  His  Honour  the  Chief  Justice  in  thinking 
that  it  should  be  read  as  if  the  words  were  "  shall  be  conclusive 
proof  of  the  right,"  &c.  It  seems  to  me  that  the  beneficial  inten- 
tion of  the  Act  would  be  defeated  if  the  construction  contended 
for  by  the  defendant  were  put  upon  that  section,  and  that  a 
person  who  had  registered  his  trade-mai'k  should,  whenever  be 
comes  into  Court,  have  to  give  proof  beyond  such  registration  in 

(4)  See  note  (1)  on  page  246. 
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order  to  show  that  he  is  entitled  to  use  that  trade-mark.  More- 
over, I  can  not  see  what  other  proof  can  be  given  that  he  w&s 
entitled  to  use  it  beyond  the  fact  that  it  was  registered. 

Further,  I  concur  with  their  Honours  in  thinking  that  the  plea 
is  not  an  answer  to  the  declaration,  because  it  does  not  appear 
that  when  the  co-partnership  was  dissolved,  and  certain  things 
were  purchased  by  the  defendant,  he  also  purchased  the  right 
to  use  the  trade-mark.  Boyd,  as  far  as  I  can  see,  carried  on  the 
business  in  his  own  name,  and  it  is  not  reasonable  to  suppose  that 
he  would  sell  to  his  partner  the  right  to  use  his  name.  Unless  it 
is  shown  that  there  was  some  express  stipulation  to  that  effect, 
the  right  to  use  this  trade-mark  in  carrying  on  any  other  business 
was  not  given  to  the  defendant.  That  being  so,  it  appears  to  me 
that  the  plea  is  no  answer  to  the  declaration. 


18S4 


Walkbr 
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Judgment  for  the  'plaintiff. 


Attorney  for  the  plaintiff:  R.  B.  Smith. 
Attorneys  for  the  defendant :  Abbott  Jk  Dodds. 


FORSTTH  AND  Akothbr  v.  WRIGHT  (Minister  for  Works.) 


Aug.  6,  7. 


« 


Water  and  Sewerage  Act*'  (43  Vio.  No.  32),  sees.  93,  121,  147,  129-132^i7o0k2 

rendered  trnpasBaUe—No  road  made  in  ttibetUution.  Martin,  C.J., 

Declaration  :  1.  That  the  defendant  destroyed  the  road  leading  to  the  plain-  ^^^ 

tiffs'  manufactory.  2.  That  the  defendant  in  the  exercise  of  the  powers  conferred  Innes,  J. 
on  him  by  the  **  Water  and  Sewerage  Ac^*  of  1S80,  cnt  through  the  said  road  so  as 
to  make  it  impassable  and  dangerous,  and  more  than  usually  inconvenient  to  the 
plainti£b  and  their  carriages,  and  the  defendant  did  not,  before  commencing  such 
operations,  and  before  cutting  through  the  said  road,  nor  at  any  time,  cause  a 
sufficient  road  to  be  made  instead  of  the  road  so  interfered  with. 

Pleas  :~1.  Not  guUty  by  Statutes  43  Vic.  No.  32,  sees.  93,  147,  and  22  Vic. 
No.  12,  s.  9.  2.  That  tiie  works  were  done  by  the  defendant  under  the  authority 
of  43  Vio.  No.  32,  in  respect  of  which  the  plaintifis  gave  notice  of  claim  for  com- 
pensation; that  the  defendant  has  not  denied  any  such  liability;  and  that  no 
report  and  appraisement  of  the  damage,  as  required  by  sec  130,  was  made  or 
notified  to  the  plaintiffs,  wherefore  the  amount  of  compensation  under  sec.  131 
cannot  be  decided  or  tried  in  this  action. 

Plaintiffs  senred  the  notices  required  by  sec.  129  of  the  Act.  Nothing  however 
was  done  by  the  Minister,  and  no  report  or  appraisement  was  made.  On  the 
other  hand,  he  did  not  deny  his  lability.  Verdict  for  the  plaintiffs  on  the  second 
count  and  for  the  defendMit  on  the  first  count. 


252  CABES  AT  LAW.  [K.  a  W.  B. 


Wbiobt. 


18M  Hddf  OD  motkni  to  enter  m  verdict  for  tlie  def endaat,  tlut  what  wae  done 

htm  wis  done  under  the  anthority  of  the  Act ;  and  there  hjiTUig  been  no  denial  of 

FoBflTTH     liability  on  the  part  of  the  Miniater,  the  proTisona  of  aeoB.   129-132  applied. 

y* The  omiHion  of  the  Mtnirter  to  canae  a  xeport  and  Talnation  of  the  plaintii&i' 

claim  to  be  made  did  not  amoont  to  a  tender  of  nothing,  so  aa  to  enable  the 
plaintiflb  to  bring  an  action  for  oompcaaation  under  the  proTiaionB  of  aec  131 ; 
nor  did  it  entitle  them  to  bring  an  action  at  Oonunon  Law  for  damagea  canaed 
by  the  injury  to  the  road.    Rule  abaolate. 

Quartt  whether  the  plaintifis  conld  not  hare  maintained  an  action  againat  the 
Miniater  for  breach  of  a  atatntory  doty  to  canae  a  report  and  appimiaement  of  the 
plaintiffii'  claim  to  be  made. 

Declaration  :  Archibald  Forsyth  and  John  Forsyth,  trading 
together  as  A.  Forsyth  and  Company,  sue  Francis  Augostos 
Wright,  Secretary  of  Public  Works  for  the  colony  of  New  South 
Wales,  who  has  been  duly  appointed  as  nominal  defendant,  &a, 
for  that,  at  and  before  the  time  of  the  occurrence  of  the  griev- 
ances hereinafter  complained  of,  the  plaintiffii  were  possessed  of 
a  certain  manufactory  and  premises  situate  in  Bourke-street,  at 
RedfeiHi  near  the  city  of  Sydney,  and  also  of  certain  premises  in 
Eent-8treet,  in  the  said  city ;  and  there  was  then  and  still  is  a 
thoroughfare  and  public  highway  and  a  public  carriage  and  horse 
road  along,  through,  and  over  the  said  Bourke-street,  leading 
from  the  said  city  to,  by,  and  past  the  said  manufactory  of  the 
plaintiffs,  and  the  said  carriage  and  horse  road  was  the  only 
available  carriage  and  horse  road  leading  to  the  plaintiffs'  said 
manufactoiy ;  and  the  plaintiffs  before  and  at  the  time  aforesaid, 
and  from  thence  hitherto,  were  and  are  rope  manufacturers, 
carrying  on  their  business  as  such  rope  manufacturers  at  the  said 
manufactory  and  at  the  premises  in  Kent-street,  and  were  in  the 
habit  of  carrying  in  wheeled  vehicles  large  quantities  of  goods 
and  materials  for  the  purposes  of  their  said  business,  upon,  along, 
through,  and  over  the  said  carriage  and  horse  road,  to  and  from 
the  said  manufactory,  and  to  and  from  their  said  business  in 
Kent-street  and  other  parts  of  the  said  city.    And  the  plaintiffi 
say  that  the  said  Government  broke,  dug,  and  cut  up  and  de- 
stroyed, and  caused  to  be  broken,  cut  up,  dug  and  destroyed,  the 
said  carriage  and  horse  road,  and  made  it  impassable  for  the  said 
vehicles  and  horses  so  carrying  goods  and  materials  as  aforesaid, 
whereby  the  plaintiffs  were  forced  at  great  cost  and  expense  to 
employ  more  horses,  men,  and  vehicles  to  carry  such  goods  and 
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materials,  and  were  unable  to  carry  a  sufficient  quantity  of  goods        1884 
and  materials  for  properly  carrying  on  their  said  basiness,  and     Fobstth 
have  been  unable  to  supply  their  customers  in  their  said  business,     y^^^^^^ 
and  have  been  otherwise  much  injured  and  damaged. 

2.  And  for  a  second  count  the  plaintiffs  sue  the  defendant  for 
that  all  persons,  things,  and  matters  were  as  is  alleged  in  so  much 
of  the  first  count  of  the  declaration  as  precedes  the  statement  of 
the  committing  by  the  said  Government  of  the  grievances  alleged 
in  the  said  count.  And  the  said  Qovemment,  in  the  exercise  of  the 
powers  conferred  by  the  "Metropolitan  Water  and  Sewerage  Act 
of  1880"  (the  Board  of  Water  Supply  and  Sewerage  not  being  then 
constituted  according  to  the  provisions  of  the  said  Act),  found  it 
necessary  to  cut  through  and  use,  and  did  cut  through  and  use, 
the  said  carriage  and  horse  road,  so  as  to  make  it  impassable  and 
dangerous,  and  more  than  usually  inconvenient  to  carriages  and 
to  the  plaintiffs  and  their  carriages  of  right  using  the  same.  And 
the  plaintiffs  say  that  the  said  Government  did  not,  before  com- 
mencing such  operations,  and  before  so  cutting  and  using  the  said 
caiTiage  and  horse  road,  nor  at  any  time  cause  a  sufficient  road  to 
be  made  instead  of  the  road  so  interfered  with,  and  did  not 
maintain  any  road  in  substitution  for  such  carriage  and  horse 
road  in  a  state  as  convenient  for  carriages  as  the  road  so  interfered 
with,  or  as  nearly  so  as  might  be.  Whereby  the  plaintiffs'  busi- 
ness was  delayed  and  interfered  with,  and  the  plaintiffs  were  put 
to  great  loss  and  expense  in  the  carriage  of  goods  and  materials 
for  the  purpose  of  their  said  business. 

3.  There  was  a  third  count,  but  it  was  admitted  that  no 
evidence  was  given  sufficient  to  support  it. 

Pleas:  1.  Not  guilty,  by  Statute  43  Vic.  No.  32,  sees.  93, 147; 
and  22  Vic,  No.  12,  sec.  9.  2.  That  the  claims  of  the  plaintiffs 
are  in  respect  of  certain  alleged  damage  and  injuries  sustained  by 
them  by  reason  of  the  construction  of  cei*tain  works  done  under 
the  authority  of  the  Act  43  Vic.  No.  32,  in  respect  of  which 
plaintiffs  have  given  notice  of  claim  for  compensation ;  that  the 
defendant  has  not  denied  any  such  liability  in  respect  to  the 
matter,  and  that  the  report  and  appraisement  of  the  nature  and 
amount  of  such  injury  or  damage,  as  required  by  the  130th  sec- 
tion of  the  Act,  have  not  yet  been  made  nor  notified  to  the 
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plaintiffs,  wherefore  the  amount  of  compensation,  under  the  Slst 
'  section  of  the  Act,  cannot  be  decided  or  tried  in  this  action. 

Replication :  1.  As  to  defendant's  second  plea,  in  so  far  as  it  is 
pleaded  to  the  first  count  of  the  declaration,  that  the  plaintiff  sue 
not  only  for  the  grievances  therein  admitted,  but  also  for 
grievances  committed  by  the  defendant  at  other  times  and  upon 
other  occasions  than  those  referred  to  in  the  said  plea.  2.  As  to 
defendant's  second  plea,  in  so  far  as  it  is  pleaded  to  the  second 
and  third  counts  of  the  declaration  herein,  the  plaintifib  say  that 
they  sue  not  only  for  the  grievances  admitted  in  the  second  plea 
but  also  for  other  grievances  committed  by  the  defendant  contrary 
to  and  in  violation  of  the  provisions  of  the  Act  of  the  Legislature 
43  Vic.  No.  32,  and  upon  other  occasions  than  those  referred  to 
in  the  said  plea.     Joinder  of  issue. 

Rejoinder :  Not  guilty  to  the  new  assignments. 

At  the  trial  on  10th,  11th,  and  12th  June,  before  His  Honour 
Sir  Q,  Innea  and  a  jury  of  four,  it  appeared  that  plaintiflfe  were 
rope-makers,  carrying  on  business  at  Waterloo.  In  November, 
1882,  the  defendant,  as  Minister  for  Works,  in  the  construction  of 
certain  sewerage  works,  obstructed  Bourke-street,  near  the 
plaintiffs'  manufactory,  so  that  from  that  date  until  March,  1883> 
the  plainti£&  had  to  use  extra  horses  and  carts  in  conveying  the 
necessary  material  to  and  from  their  manufactory. 

In  July,  1883,  the  plaintiffs  sent  to  the  defendant  notice  of 
their  claim  in  accordance  with  sec.  129  of  the  Sewerage  Act  (1), 
and  in  the  same  month  they  sent  a  similar  notice  to  the  Crown 


(1)  43  Vic.  No.  32,  Bee.  129,  enacts  : 
— ** Every  person  claiming  compensation 
in  respect  of  any  injury  or  damage  sus- 
tained by  him  by  reason  of  the  oon- 
struotion  of  any  works  under  this  Act, 
or  of  any  work  or  other  matter  done 
under  the  authority  of  this  Act,  not 
being  injury  caused  by  permanent  taking 
of  land,  shall  serve  a  notice  in  writing 
upon  the  Minister,  and  a  like  notice 
upon  the  Grown  Solicitor,  which  notice 
shall  set  forth  the  nature  of  the  injury 
or  damage  he  has  sustained,  or  will 
sustain,  by  reason  of  such  construction, 
work,  or  matter,  as  aforesaid.  Provided 
always  that  nothing  in  this  part  shall 


affect  or  prejudice  the  right  of  any  nch 
claimant  to  maintain  an  action  in  \hfi 
Supreme  Court,  as  he  might  heretofore 
have  done,  in  case  the  Minister  shall 
deny  any  liability  in  respect  of  the 
matter  of  the  claim  for  compensatioii. 
But  in  every  such  case  such  action  shall 
be  subject  to  the  provisions  hereafter  in 
Part  Vn.  contained." 

Sec  130:— "Within  sixty  days  sftw 
the  receipt  of  every  such  notice  of  daim 
by  the  Crown  Solicitor,  he  shall  forward 
the  same,  together  with  hii  report 
thereon,  to  the  Minister,  who  shall 
thereupon  (unless  no  primd  fade  case 
for  compensation  shall  have  been  dii- 
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solicitor.     Nothing  was  done  by  the  Minister  in  respect  of  these 
notices,  and,  on  the  other  hand,  he  did  not  deny  his  liability. 

Verdict  for  the  plaintiffs  on  the  second  count,  damages  700^.; 
and  for  the  defendant  on  the  first  and  third  counts.  Leave  was 
reserved  for  the  defendant  to  move  to  set  aside  the  verdict,  and 
to  enter  a  verdict  for  him,  or  a  nonsuit. 
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On  29th  July,  the  defendant  obtained  a  Rule  niH  pursuant  to 
leave  reserved  on  the  grounds: — 1.  That  no  notice  of  action  was 
given  in  accordance  with  the  provisions  of  43  Vic.  No.  32, 
s.  147;  2.  That  the  action  ought  to  have  been  brought  for  com- 
pensation, and  that  the  proceedings  required  by  the  129th,  130th, 
131st,  and  132nd  sections  of  the  said  Statute  were  not  taken  in 
connection  therewith. 

The  plaintiffs  also  obtained  a  Rule  niai  to  set  aside  the  verdict 
entered  for  the  defendant  on  the  1st  count,  on  the  ground  that  His 
Honour  the  presiding  Judge  ought  not  to  have  directed  a  verdict 
t-o  be  entered  for  the  defendant  on  that  count,  because  the  answer 
given  by  the  jury  to  the  question  put  to  them  by  His  Honour 
whether  the  acts  were  done  by  the  defendant  in  the  exercise  of 
the  powers  given  him  by  the  Act,  was,  in  consequence  of  His 
Honour's  explanation  that  such  question  merely  meant,  did  the 
defendant  do  the  acts  complained  of  a  private  person,  or  did  he 
do  them  as  a  Minister  of  the  Crown. 

The  two  Rules  were  argued  together. 

Salomons,  Q.C.,  and  C.  B.  Stephen  (Stephen,  Q.C.,  with  them), 
for  the  defendant — The  material  coimt  of  the  declaration  is  the 


closed)  cause  a  report  and  appraisement 
of  the  nature  and  amount  of  such  injury 
or  damage  to  be  made,  and  shaU  inform 
the  claimant,  as  soon  as  practicable,  of 
the  substance  thereof,  by  notice.'' 

Sec.  131: — **If  within  ninety  days 
after  the  service  of  notice  of  claim,  the 
claimant  and  the  Minister  shaU  not 
agree  to  the  amount  of  compensation, 
the  claimant  shall  be  at  liberty  to  insti- 
tute proceedings  in  the  Supreme  Court, 
ia  the  form  of  an  action  for  compensa- 
tion, against  the  Minister  as  nominal 
defendant    •    . 


tf 


Sec.  132:— "The  issue  to  be  tried  in 
any  such  action  shaU  be  whether  the 
claimant  is  entitled  to  a  larger  sum  by 
way  of  compensation  than  the  amount 
so  reported  to  the  Minister,  and  notified 
to  the  claimant  as  aforesaid,  and,  if  so, 
to  what  sum.  And  if  upon  the  trial  of 
the  said  action  the  verdict  shall  be  for  a 
greater  sum  than  the  amount  of  the  said 
valuation,  the  costs  of  the  action  shall 
be  borne  by  the  Minister,  but  if  the 
verdict  shall  be  for  a  sum  equal  to  or 
less  than  such  amount,  then  the  costs 
shall  be  borne  by  the  claimant    . 
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1884  second  one,  and  the  replication  has  no  bearing  on  the  qaestion 
Forsyth  now  before  the  Court.  By  sec.  129  (2)  the  claimant  has  to  give 
certain  notices,  and  we  have  then  by  sec.  130  (2),  sixty 
days  within  which  to  make  inquiry,  and  ninety  days  to  come  to  an 
agreement  with  the  claimant:  sec.  131  (3).  We  did  not  deny 
our  liability,  and  the  plain tiflb  must  therefore  follow  the  steps  laid 
down  by  the  Act.  The  plaintiffs,  if  they  are  claiming  compensa- 
tion under  the  Statute,  have  begun  their  action  too  early; 
they  ought  to  have  waited  until  the  Minister  had  received  a 
report  from  the  Crown  Solicitor;  and  by  sec.  132  (3)  the  issue 
would  then  be  whether  they  are  entitled  to  a  larger  sum  by  vra.y 
of  compensation  than  the  amount  so  reported  to  the  Minister.  K 
they  are  seeking  damages,  then  they  are  too  late,  for  they  have 
not  given  the  28  days'  notice  of  trial  required  by  sec.  147. 

[Faucett,  J.  Were  not  the  plaintiffs,  on  failure  by  the  Minis- 
ter to  make  a  valuation,  entitled  to  bring  their  action  either  for 
compensation  under  the  Act  or  for  damages  ?] 

Why  should  not  the  plaintiffs  bring  their  action  against 
the  Minister  for  breach  of  the  duty  imposed  on  him  by  the 
Statute?  That,  we  submit,  was  the  right  course  for  them  to  have 
taken.  The  facts  found  by  the  jury  that  we  neglected  to  pro- 
vide a  road  in  substitution  for  the  one  destroyed,  and  so  acted 
contrary  to  the  provisions  of  the  "Sewerage  Act,'*  do  not  take 
away  our  right  to  the  protection  of  the  Act,  and  to  plead 
the  general  issue  and  give  the  special  matter  in  evidence: 
Per  Erie,  J.,  in  Newton  v.  Ellis  (4);  Byles,  J.,  in  Povlau,m  v. 
Thirst  (5).  Those  were  cases  of  negligence  by  non-feasance 
of  a  duty  imposed  by  a  Statute.  We  acted  under  the  authority 
conferred  by  the  Statute.  As  to  the  necessity  for  notice  of 
action,  if  the  plaintiffs  say  that  we  denied  our  liability,  we 
cite  Selmes  v.  Judge  (6),  and  Wilson  v.  Mayor  and  CorporatUm 
of  Halifax  (7),  to  show  that  they  ought  to  have  given  notice 
under  sec.  147. 

(2)  See  note  (1)  on  page  254.         (6)  L.IL  2  C.P.  449. 

(3)  See  note  on  page  255.  (6)  L.B.  6  Q.B.  724. 

(4)  24  L.J.  Q.B.  337.  <7)  L.R.  2  C.P.  114. 
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Oweriy  Q.C.,  and  W.  J.  Foster  (Edmiunda  with  them),  for  1884 
the  plaintiffs — ^First  as  to  the  second  count ;  the  failure  of  the  Forsyth 
Government  to  offer  compensation  does  not  amount  to  a  denial  of  wr,oht. 
liability.  No  notice  by  us  was  therefore  required  under  sec.  147, 
which  only  relates  to  the  cases  mentioned  in  the  provisio  to  sec. 
129  (8),  where  the  Minister  denies  his  liability.  But,  as  the 
Government  has  made  no  offer  of  compensation,  we  are  entitled, 
after  the  expiration  of  90  days,  to  take  it  that  there  has  been  a 
non-agreement  as  to  the  amount  of  compensation.  The  Minister 
says  in  effect  that  we  are  entitled  to  merely  nominal  damages. 
Second :  we  have  a  right  at  Common  Law  to  bring  an  action  for 
the  injury  done  to  us.  Sec.  121  only  authorises  the  Minister  to 
break  up  an  existing  road  after  he  has  provided  one  in  substitu- 
tion; and  if  he  does  not  fulfil  the  condition  precedent  to  his 
right  to  interfere  with  the  road,  he  cannot  claim  the  protection 
of  the  Act.  The  works  done  by  the  defendant  were  not 
done  under  the  authority  of  the  Act :  Clothier  v.  Webster  (9). 
Where  a  railway  company  having  authority  to  cut  through  high- 
ways, on  condition  that  they  should  previously  make  a  sufficient 
road  in  substitution,  obstructed  a  public  road  without  making  one 
equally  convenient,  it  was  held  that  they  were  indictable  for 
a  nuisance :  iZ.  v.  Scott  (10).  There  is  a  distinction  between  an 
act  done  under  the  authority  and  one  done  in  pursuance  of  a 
Statute :  Richards  v.  Edsto  (11);  Elliot  v.  AUen  (12);  Brine  v.  0. 
W,  Railway  Coy  (13) ;  Coe  v.  Wise  (14) ;  Rochdale  Canal  Coy.  v. 
King  (15). 

Salomons,  in  reply,  was  not  required  to  argue  as  to  the  first 
count. 

Sib  J.  Martin,  C.J.    Under  the  "  Metropolitan  Water  and  Manln,  C.J, 
Sewemge  Acb^'  43  Yic.  No.  32,  sec  93,  paragraph  6,  power  is  given 
to  the  Minister  for  Works  to  enter  upon  any  lands,  streets,  roads, 
or  thoroughfares,  and  construct  and  lay,  or  place  therein,  any 

(8)  See  note  (1)  on  page  264.  (12)  14  L.J.  C.P.  136. 

(9)  12  C.B.  N.S.  790 ;  81  L.  J.  O.P.  (13)  31  L.  J.  Q.B.  101. 

816.  (14)  6  B.  ft  S.  440;  33  L. J.  Q.B.  281 ; 

(10)  8  Q.B.  643.  L.B.  1  <).B.  711 ;  37  L.J.  <).B.  26Z 

(11)  16  M.  ft  W.  244.  (16)  14  Q.B.  122. 
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1884  drains  or  pipes,  and  to  repair^  alter,  cut-off,  or  remove  the  same, 
Forsyth  ^^  *^  enter  upon  such  lands,  streets,  roads,  or  thoroughfares  for 
the  purpose  of  repairing  any  watercourses  or  other  works  being 
the  property  of  the  Government  or  under  their  control,  "Provided 
that  the  Minister  shall  make  full  compensation  for  all  damage  or 
injury  committed  in  the  exercise  of  such  powers;  and  the  amount 
of  such  compensation  shall,  in  every  case  where  the  owner  or 
claimant  cannot  agree,  be  ascertained  and  be  dealt  with  under 
the  provisions  of  the  Act."  By  sec.  121  of  the  same  Act  it  is 
enacted — "  If,  in  the  exercise  of  the  powers  hereby  granted,  it  be 
found  necessary  to  cross,  cut  through,  raise,  sink,  or  use  any  part 
of  any  road,  whether  carriage-road,  horse-road,  or  tram-road,  or 
railway,  either  public  or  private,  so  as  to  render  it  impassable  for, 
or  dangerous,  or  more  than  usually  inconvenient  to  passengers  or 
carriages,  or  to  the  persons  entitled  to  the  use  thereof,  the  board 
(previously  the  Minister)  shall,  before  the  commencement  of  any 
such  operations,  cause  a  sufficient  road  to  be  made,  instead  of  the 
road  interfered  with,  and  shall,  at  the  public  expense,  maintain 
such  substituted  road  in  a  state  as  eonvenient  for  passengers  and 
carriages  as  the  road  so  interfered  with,  or  as  nearly  so  as  may 
be." 

The  Minister  for  Works,  armed  with  these  powers,  proceeded 
to  perform  certain  works  in  a  street  in  this  city,  and  these  works 
were  of  such  a  character  as  to  interfere  with  the  road  in  which 
they  were  constructed,  so  as  to  make  it  less  convenient  than  it 
was  before.    The  plaintifl^  being  possessed  of  a  rope  walk,  which 
was  approached  or  approachable  with  vehicles  only  by  means  of 
this  road,  were  interfered  with  in  their  business  by  what  the  de- 
fendant did ;  and  for  the  injury  which  they  sustained  by  the  per- 
formance of  these  works,  there  not  having  been  made,  as  required 
by  the  121st  section  of  the  Act,  a  roadway  equally  convenient  while 
these  works  were  in  progress,  and  while  the  impediment  was  in 
existence,  they  sued  for  damages.     In  the  second  count  they  sefe 
out  the  circumstances  mentioned,  and  the  damage  they  sustained 
by  reason  of  the  Minister  not  keeping  a  convenient  roadway  in 
good  order.    To  all  the  counts  of  the  plaintiffs'  declaration  the 
defendant  pleaded,  ''that  the  claims  of  the  plaintiff  are  in  respect 
of  certain  alleged  damage  and  injuries  sustained  by  them  by 
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reason  of  the  construction  of  certain  works  done  under  the        1884 
authority  of  the  Act  43  Vic  No.  32,  in  respect  of  which  plaintiffs     Foesyth 
have  given  notice'of  claim  for  compensation ;  that  the  defendant     wrioht 
has  not  denied  any  such  liability  in  respect  to  the  matter,  and 
that  the  report  and  appraisement  of  the  nature  and  amount  of 
such  injury  or  damage,  as  required  by  the   130th   section  of 
the  Act,  have  not  yet  been  made  nor  notified  to  the  plaintiffs, 
wherefore  the  amount  of  compensation,  under  the  131st  section 
of  the  Act,  cannot  be  decided  or  tried  in  this  action."    The 
record  being  in  this  state,  the  case  went  down  for  trial,  and  the 
jury  found  on]  the  second  issue  for  the  plaintiffs  with  700?. 
damages.    Leave  was  reserved  to  apply  for  a  new  trial,  or  to 
enter  a  nonsuit,  or  that  the  verdict  which  was  given  for  the 
plaintiffs  should  be  entered  for  the  defendant ;  and  that  is  the 
matter  which  we  have  now  to  determine. 

The  Act  under  which  this  interference  with  the  road  took 
place,  and  which  has  given  rise  to  this  action  and  controversy,  is, 
so  far  as  regards  the  subject  matter  of  this  inquiry,  not  easy  to 
interpret.  I  can  see  that  the  clauses  are,  to  a  large  extent,  as  is 
frequently  the  case,  copied  from  other  enactments  dealing  with 
the  like  matters,  and  the  sections  are  not  drawn  with  that 
precision  which  is  desirable  in  enactments  of  this  character. 
Some  things  are  clearly  enough  stated.  The  power  given  to  the 
board,  and,  in  the  absence  of  the  board,  to  the  Minister,  to  do 
this  work,  is  very  plain.  By  the  93rd  section  there  can  be  no 
question  that  authority  is  conceded  to  enter  upon  this  public  road 
and  interfere  with  it  in  the  way  in  which  it  was  interfered  with 
in  this  case,  and  it  is  quite  dear  that  any  compensation  that 
may  be  demandable  for  anything  done  in  caiTying  out  the  pro- 
visions of  the  enactment  must  be  dealt  with,  not  as  at  common 
law,  but  under  the  provisions  of  the  Act.  That  power  is  given 
very  plainly  indeed,  and  it  is  provided  that  full  compensation 
can  be  demanded  by  persons  who  are  injured  by  the  perform- 
ance of  these  works.  It  is  pointed  out  with  equal  plainness  that 
the  compensation  to  be  given  shall  be  ascertained  under  the 
provisions  of  the  Act.  Then  by  the  121st  section  it  ia  plain  that 
if  a  road  is  interfered  with  in  such  a  way  as  to  render  it  impass- 
able, dangerous,  or  more  than  usually  inconvenient,  a  sufficient 


V. 

Waioht. 


260  CASES  AT  LAW.  [N.  S.  W.  R. 

1884       road  must  be  made  and  maintained  in  its  stead,  and  it  must  be 
F0B8TTU    niade  before  the  commencement  of  the  operations  which  created 
this  inconvenient  condition  of  things.    All  that  is  plain  enough. 
Now  we  have  to  see  what  are  the  provisions  made  for  ascer- 
taining the  amount  of  compensation,  and  we  come  to  clause  129, 
which  commences  in  these  terms: — **  Every  person  claiming  com- 
pensation in  respect  of  any  injury  or  damage  sustained  by  him 
by  reason  of  the  construction  of  any  works  under  this  Act,  or  of 
any  work  or  other  matter  done  under  the  authority  of  this  Act, 
(not  being  injury  caused  by  the  permanent  taking  of  land)."  The 
words  are  certainly  comprehensive,  and  sufficient  to  include  a 
number  of  injuries  to  individuals  which  may  be  done  under  the 
authority  of  the  Act.    What  was  done  here  was  plainly  under 
the  authority  of  the  Act,  and  whether  it  was  done  negligently  or 
not  is  perfectly  immaterial,  because  it  is  only  where  the  require- 
ments of  the  Act  have  not  been  attended  to,  and  where  the  pro- 
visions of  the  Act  are  not  complied  with,  that  a  cause  of  action 
will  arise.    The  cause  of  complaint  is,  that  something  which  the 
Act  required  to  be  done  has  not  been  done,  and  that  is  one  of  the 
causes  of  damage  specially  pointed  out  by  the  enactment.    The 
section  goes  on  to  say  that  notice  of  such  injury  or  damage  shall 
be  served  upon  the  Minister,  and  a  like  notice  on  the  Crown 
Solicitor,  setting  forth  the  nature  of  the  injury  or  damage  the 
claimant   had  sustained,  and  that  was   done.      The  plaintiffs, 
being  injured  as  they  alleged,  and  as  no  doubt  they  were,  served 
this  notice  upon  the  Minister  and  upon  the  Crown  Solicitor. 
And  then  there  is  the  proviso,  which  says,  "  Provided  always 
that  nothing  in  this  part  contained  shall  affect  or  prejudice  the 
right  of  any  such  claimant  to  maintain  an  action  in  the  Supreme 
Court  as  he  might  heretofore  have  done  in  case  the  Minister  shall 
deny  any  liability  in  respect  of  the  matter  of  the  claim  for  com- 
pensation.   But  in  every  such  case  such  action  shall  be  subject 
to  the  provisions  hereinafter  in  Part  VIL  contained."    Now,  in 
Fart  YII.,  sec.  147,  paragraph  2,  it  is  provided  that  "  no  plaintiff 
shall  recover  in  any  such  action  unless  notice  in  writing  have 
been  given  to  the  defendant,  twenty-eight  days  before  such  action 
is  commenced,  of  such  intended  action,  signed  by  the  attorney  of 
the  plaintiff,  specifying  the  cause  of  such  action."    A  number  of 
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other  things  are  provided,  none  of  which  were  done  in  this  case.  1884 
The  requirements  of  the  147th  section  apply  only  to  cases  men-  ~  FoBawH 
tioned  in  the  proviso  of  sec.  129,  and  the  provisions  which  are  to 
govern  all  such  actions  are  set  forth  in  paragraphs  1,  2  and  3  of 
sec.  147;  so  that  the  147th  section  refers  back  to  the  proviso  of 
the  129th  section,  and  the  proviso  of  sec.  129  refers  to  sec  147,  one 
section  referring  to  the  other.  Thus  these  requirements  as  to  the 
mode  of  procedure  apply  only  to  those  cases  which  are  included 
in  the  proviso,  and  the  proviso  deals  only  with  cases  where  the 
Minister  denies  his  liability. 

Well,  that  is  not  the  case  here,  because  it  is  proved  that  there 
was  no  denial  of  liability,  and  the  plea  asserts  that  the  Minister 
did  not  deny  his  liability  in  the  matter  ;  so,  as  a  matter  of  fact, 
both  by  the  evidence  and  by  the  pleadings,  there  is  no  denial, 
and  therefore  these  requirements  in  the  147th  section  do  not 
apply  to  this  action.  In  this  action  it  is  not  at  all  necessary  that 
the  plaintiffs  should  give  twenty-eight  days'  notice,  or  fulfil  any 
other  of  the  requirements  of  the  147th  section.  The  plaintiffs' 
case  does  not  come  within  that  section,  as  it  is  a  case  where  there 
is  not  only  no  denial  of  liability,  but  an  admission  of  liability. 

That  being  so,  what  other  case  arises?  In  the  130th,  ISlst,  and 
132nd  sections,  the  Legislature  points  out  what  other  course  is 
to  be  taken  where  there  is  no  denial  of  liability.  Under  the 
130th  section  there  is  a  provision  that  ''  within  sixty  days  after 
the  receipt  of  every  such  notice  of  claim  by  the  Crown  Solicitor,  he 
shall  forward  the  same,  together  with  his  report  thereon,  to  the 
Minister,  who  shall  thereupon  (unless  no  privid  fade  case  for 
compensation  shall  have  been  disclosed)  cause  a  report  and 
appraisement  of  the  nature  and  amount  of  such  injury  or  damage 
to  be  made,  and  shall  inform  the  claimant,  as  soon  as  practicable, 
of  the  substance  thereof  by  notice."  The  Minister  does  not  fix 
the  amount  himself,  but  appoints  a  person  to  report,  and,  having 
obtained  the  report,  communicates  the  substance  of  it  to  the 
person  claiming.  Then  the  131st  section  provides  that  "if  within 
ninety  days  after  the  service  of  the  notice  of  claim  the  claimant 
and  the  Minister  shall  not  agree  as  to  the  amount  of  compen- 
sation, the  claimant  shall  be  at  liberty  to  institute  proceedings  in 
the  Supreme  CouH  in  the  form  of  an  action  for  compensation 
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1884       against  the  Minister  as  nominal  defendant.'*    That  may  be  the 
FoBSYTH^   subject  of  more  or  less  correspondence  and  interviews.  It  appears 

^^  ^'         in  this  case  that  there  was  a  considerable  amount  of  correspon- 
Wright,  ^ 

dence,  and,  unfortunately,  by  reason  of  the  correspondence  being 
without  prejudice,  and  the  parties  not  agreeing  to  submit  it  to 
the  Court,  it  has  not  come  before  us.    However,  there  was  a 
considerable  amount  of  correspondence,  which  resulted  in  no 
agreement ;  there  was  no  report,  and  the  things  which  were  con- 
templated by  the  131st  section  were  not  done.    All  these  things 
are  required  to  be  done  where  there  is  no  denial  of  liability. 
Then  sec.  132  provides  what  is  the  issue  to  be  disposed  of  at  the 
trial.    Disposed  of  in  what  sort  of  case  ?    Disposed  of  in  a  case 
where  damage  has  been  sustained,  and  the  Minister  does  not 
dispute  it,  but  admits  his  liability.    The  issue  to  be  tried  is, 
"whether  the  claimant  is  entitled  to  a  larger  sum  by  way  of 
compensation  than  the  amount  so  reported  to  the  minister,  and 
notified  to  the  claimant  as  aforesaid ;  and,  if  so,  to  what  sum." 
Now,  the  issue  there  to  be  determined  by  the  jury  is,  whether 
the  plaintiff  is  entitled  to  a  greater  amount  than  the  amount  of 
the  valuation  made  by  the  person  to  whom  the  question  is 
referred  by  the  Minister.    If  the  plaintiff  gets  a  greater  sum,  the 
Minister  pays  the  costs,  and  if  it  is  a  sum  equal  to,  or  less  than 
the  valuation,  the  plaintiff  pays  the  costs.    An  essential  ingre- 
dient in  the  issue  is  as  to  the  amount  of  the  valuation.    If  there 
is  no  valuation  or  reference  to  a  valuator,  what  is  the  issue  to  go 
to  the  jury  ?    It  is  idle  to  say,  if  they  made  no  valuation,  that  it 
was  equivalent  to  a  refusal  of  compensation,  because  if  that  were 
so,  and  the  plaintiffs  regard  it  as  an  intimation  that  nothing  was  to 
be  paid,  it  would  come  under  the  proviso  to  the  129th  section.    If 
it  amounts  to  a  refusal  to  pay  anything,  it  would  be  a  refusal  to 
pay  compensation,  and  then  the  proviso  to  the  129th  section 
would  apply.     But  there  was  no  refusal  of  compensation,  and 
that  being  so  the  course  to  be  taken  is  pointed  out  by  the  Act 
The  things  which  the  Act  requires  have  not  been  done,  and 
therefore  the  defendant's  plea  is  made  out.    That  plea  being  a 
perfectly  good  one,  and  fully  established,  I  think  that  the  Bule 
ought  to  be  made  absolute  to  set  aside  the  verdict,  and  direct  it 
to  be  entered  for  the  defendant.    No  doubt  there  is  a  case  here 
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which  is  not  provided  for  by  the  Act,  as  it  ought  to  have  been — 
that  is  to  say,  the  Legislature  does  not  appear  to  have  contem- 
plated the  possibility,  where  there  is  a  claim  for  compensation,  of 
the  Minister  not  setting  the  valuator  in  motion,  and  so  taking  the 
necessary  steps  to  enable  the  plaintiffs  to  avail  themselves  of  the 
sections  of  the  Act  enabling  them  to  sue. 

It  may  be  that  a  special  action  could  be  framed  against  the 
Minister  for  not  obeying  the  Act,  and  putting  the  plaintiff  in  a 
position  to  succeed,  but  with  that  we  have  at  present  nothing  to  do. 
We  have  to  deal  with  an  action  brought  plainly  and  unmistakably 
under  this  Act;  and  as  the  requirements  of  the  Act  have  not 
been  complied  with,  I  am  of  opinion  that  the  action  can  not  be 
maintained. 


1884 


FORSTTH 
V, 

Wright. 


Faucett,  J.     Considerable  difficulty  arises  in  this  case  from  the    Fauceu,  J. 
wording  of  several  clauses  of  the  Statute.    In  the  first  place  the 
provision  as  to  forwarding  the  claim  within  sixty  days  after  its 
receipt,  and  the  provision  requiring  all  proceedings  for  compensa- 
tion to  be  commenced  within  ninety  days  after  notice  of  claim, 
were  passed  for  the  benefit  of  the  Qovemment,  and  in  order  to 
give  them  time  to  consider  the  claim  made  on  them.     The  notice 
requii*ed  by  sec.  147  places  the  person  claiming  compensation  in 
some  difficulty,  because  the  ninety  days  may  pass  in  negotiations 
daring  which  no  tender  of  compensation  may  be  made,  in  whicli 
case  the  person  claiming  compensation  for  damage  caused  to  him 
might  be  completely  thrown  out,  because  he  would  not  then  be 
able  to  give  notice  under  sec.  147.     These  clauses  seem  to  have 
been  drawn  without  considering  how  they  operate  on  one  another. 
There  is  a  hardship  upon  the  plaintiffs,  because  they  have  been 
placed  in  a  difficulty  by  the  omission  of  the  Minister  to  do  what 
under  the  Act  he  ought  to  have  done.   As  the  matter  now  stands, 
it  does  appear  that  the  omission  was  on  the  part  of  the  Minister. 
The  question  is  whether  the  plaintiffs  are  to  be  deprived  of  their 
remedy  under  the  Act. 

I  have  struggled  to  make  the  objection  to  the  plaintiffs'  claim 
only  a  formal  one,  but  I  have  found  it  impossible  to  do  so.  We 
find  that  in  sec.  93,  the  Statute  provides  for  giving  compensation 
for  anything  done  under  the  Act,  and  also  for  anything  done 
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FoBSYTH  drawn  by  the  Act,  it  appears  to  me  that  sec.  93  comprises  every 
WwoHT  ^^^  ^^  damage  which  might  be  sustained  by  any  person  in 
consequence  of  works  done  by  the  Commissioner  under  the 
authority  of  the  Act.  Whether  these  things  have  been  carried 
out  with  strict  skill  or  not,  and  whether  they  have  been 
negligently  done  or  not,  it  seems  to  me  that  the  Statute  gives  a 
right  to  bring  an  action  and  to  make  a  claim,  and  further,  that  ii 
says  that  the  claim  must  be  brought  in  accordance  with  tbe 
provisions  of  this  Act.  There  is  no  doubt  that  where  a  Statute 
allows  claims  to  be  made,  and  provides  the  mode  of  obtaining 
compensation  for  any  damage  done  in  carrying  out  its  provisions, 
the  mode  provided  by  the  Statute  must  be  followed.  The  question 
is  whether  the  claim  of  the  plaintiffs  was  for  things  done  inside 
or  outside  the  Act.  Sec  129  (1)  says  "every  person  claiming 
compensation  with  respect  to  any  injury  or  damage  sustained  by 
him,  by  reason  of  the  construction  of  any  works  under  this  Act, 
shall  give  notice  to  the  Minister,"  and  then  larger  words  follow 
which  provide  for  notice  in  respect  of  injury  or  damage  sustained 
by  reason  of  the  construction  of  "  any  work  or  other  matter  done 
under  the  authority  of  this  Act." 

The  second  question  is,  was  the  damage  caused  by  work  done 
under  the  authority  of  the  Act  ?  The  facts  are  these.  The  Minister 
for  Works  caused  a  road  to  be  broken  up,  and  so  interfered  with 
the  traffic,  but  he  omitted  to  comply  with  sec.  121,  by  providing  a 
new  road  in  place  of  the  one  destroyed;  and  it  is  for  that 
omission  that  this  action  is  brought.  It  is  claimed  that  that 
omission  of  duty  on  the  part  of  the  Minister  is  outside  the 
Statute,  and  this  action  is  compared  to  an  action  for  negligence 
against  a  municipality.  The  exact  cause  of  action  is  somewhat 
mixed,  being  brought  against  the  Minister  for  doing  some  work, 
and  for  omitting  to  do  other  work  enjoined  by  the  Statute.  It 
appears  to  me  that  the  cases  cited  establish  that  the  declaration 
shows  one  cause  of  action,  namely,  for  something  done  by  the 
Minister  under  the  authority  of  the  Act. 

The  damage  having  been  caused  by  work  done  under  the 
authority  of  the  Act,  how  do  sees.  129  and  130  (16)  apply  ?   The 

(16)  See  note  (1)  on  page  254. 


VOL.  V.J  CASES  AT  LAW.  265 

raeaniBg  of  sec.  129  is  clear  enough,  that  the  person  claiming        1884 
compensation  must  serve  notices  on  the  Minister  and  on  the     Forstth 
Crown  Solicitor.    These  notices  were  given;  and  by  sending  such     wrioht. 
notices^  the  plaintiffs  show  the  way  in  which  they  understood 
that  their  claim  was  made.    If  they  relied  on  the  omission  by  the 
Minister  to  form  the  road  in  substitution  for  the  one  destroyed, 
as  being  a  thing  done  altogether  outside  the  Act,  those  notices 
would  have  been  useless,  and  a  mere  matter  of  form.    In  their 
notices  they  made  the  same  claim  as  is  set  forth  in  the  declaration. 
By  the  other  portions  of  the  Statute  it  is  enacted  that  if  the 
Minister  shall  deny  his  liability,  a  certain  course  shall  be  taken 
by  the  claimant;  and  if  we  are  to  treat  the  conduct  of  the 
Minister  as  a  denial  of  his  liability,  the  plaintiff  would  be  com- 
pelled to  give  certain  notice  before  bringing  his  action.    It  was 
necessary  for  the  counsel  for  the  plaintiffs  to  contend  that  the 
conduct  of  the  Minister  did  not  amount  to  a  denial  of  his  liability, 
and  he  was  successful  in  his  contention,  and,  therefore,  there  was 
no  necessity  to  give  the   notice  required   by  sec.   147.    The 
Minister,  after  the  receipt  of  a  report,  is  to  tender  an  amount  of 
compensation,  and,  if  the  claimant  is  not  satisfied  with  it,  he  may 
bring  his  action  without  any  notice.    But  until  the  requirements 
of  sees.  130  and  131  (17)  are  complied  with,  no  such  action  for 
compensation  can  be  brought.    There  must  be  a  tender  of  some 
amount,  in  order  to  enable  the  plaintiff  to  bring  an  action  under 
sec.  131;  and  the  non-tender  of  any  amount  cannot  be  considered 
as  a  tender  of  nothing.    The  plaintiffs,  in  this  case,  not  being 
able  to  proceed  under  sees.  129-132,  the  Minister  having  neglected 
to  do  his  duty  to  tender  an  amount  of  compensation,  treat  the 
matter  as  if  it  were  altogether  outside  the  Act,  and  allege  that 
the  omission  of  the  Minister  gave  them  a  right  of  action  which 
they  never  had  before.     That  is  a  strong  contention,  and  cannot 
be  supported.    I  think  that  they  would  have  a  right  to  bring  an 
action  and  say,  ''We  have  done  everything  that  we  should  have 
done;  and  now,  through  the  mistake  of  the  Minister,  we  cannot 
proceed  under  these  sections;  and  we  will,  therefore,  bring  an 
action  against  the  Minister  for  not  having  taken  these  proceed- 
ings."     I  think  it  would  have  been  quite  competent  for  the 

(17)  See  note  (1)  on  pages  254  and  255. 
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FoBSYTH     plaiJitiffs'  declaration  sets  up  such  a  cause  of  action,  and  if  not,  is 

^^  ^'         the  difference  merely  formal?    I  have  come  to  the  condnsion  that 
Wright.  "^ 

the  difference  is  more  than  a  formal  one;  because,  in  an  action 
brought  under  this  section,  the  plaintiffs  would  only  be  entitled 
to  costs  if  they  obtained  a  verdict  for  more  than  the  compensation 
offered  them,  whereas  the  plaintiffs,  in  the  action  I  have  put,  if 
they  recover  anything,  would  get  their  costs. 

Another  question  here  arises.  Is  this  a  casus  omissus  t  The 
Legislature  has  provided  for  the  case  where  the  Minister  denies  his 
liability,  and  where  he  tenders  an  amount  in  compensation,  but 
has  not  provided  for  the  case  where  the  Minister,  without  denying 
his  liability,  has  omitted  to  tender  anything.  I  have  struggled 
very  hard  to  sustain  the  view  of  the  plaintiffs,  but  the  facts  are 
too  strong  against  them.  I  do  not  think  that  the  plea  is  met  by 
the  new  assignment,  because  the  declaration  distinctly  mentions 
the  plaintiffs'  claim,  and  the  new  assignment  does  not  set  up  a 
new  ground  of  action,  otherwise  it  would  be  a  departure. 

Innes,  J.  SiB  O.  Innes,  J.  I  concur  with  their  Honours.  At  the  trial  I 
was  disposed  to  think  that  the  plaintiffs  must  ultimately  fail,  bat 
as  I  was  urged  to  let  the  trial  proceed,  and  as  the  materials  were 
then  at  hand,  and  a  large  number  of  witnesses  in  attendance,  I 
allowed  the  case  to  go  on,  leave  being  reserved  by  consent  to  enter 
a  verdict  for  the  defendant  Upon  all  the  points  argued  at  the 
trial  the  impression  then  made  upon  my  mind  has  since  been 
hardened.  The  case,  as  appears  on  the  pleadings  and  the  special 
finding  of  the  jury,  is  within  the  four  comers  of  the  Act,  and  the 
plaintiffs  were  bound  to  show  that  they  sought  their  remedy 
within  the  Act  The  provision  to  sec.  129  does  not  apply  to  this 
case  at  all,  because  there  was  no  denial  of  liability  on  the  part  of 
the  Minister.  The  plea  asserts  that,  and  at  the  trial  it  was  clearly 
agreed  on  all  hands  that  the  Minister,  so  far  from  denying  his 
liability,  expressly  admitted  that  he  was  liable. 

The  difficulty  which  has  pressed  upon  me  was  suggested  for  the 
first  time  yesterday,  in  applying  the  provisions  of  the  earlier  part 
of  sec.  129,  and  sees.  130,  131,  and  132.  So  far  as  sec.  129  is 
concerned,  it  is  plain  that  the  Minister  was  guilty  of  a  culpable 
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pensaiion  on  the  findings  of  the  jury.  The  plaintiffs  had  unques-  Forsyth 
tionably  a  claim  for  compensation,  and  in  pursuance  of  their  ^j^xoht 
rights  under  the  Statute  they  sent  the  notice  dated  July,  1883, 
which  it  appears  was  received  on  18th  July.  A  notice  was  also 
sent  to  the  Crown  Solicitor  on  17th  July.  The  writ  not  having 
been  issued  until  November,  it  is  plain  that  more  than  ninety 
days  elapsed  between  the  notice  of  plaintiffs'  claim  and  the  com- 
mencement of  the  action ;  that  being  so,  it  appears  from  the 
defendant's  evidence  that  the  Minister  did  not  deny  his  liability; 
but,  after  receipt  of  this  notice,  he  did  nothing  further,  nor  did  he 
comply  with  the  requirements  of  sec.  130.  The  difficulty  which 
occurred  to  me  is,  whether,  notwithstanding  the  form  of  this 
declaration,  the  claim  could  not  be  taken  to  be  one  substantially 
under  the  provisions  of  the  Act;  that  is  to  say,  whether  the 
Qovemment  could  hold  the  claimants  bound  for  an  interminable 
period,  and  so  prevent  them  from  pursuing  their  remedy,  and 
whether  the  claimants  could  treat  the  Qovemment,  acting  in 
that  way,  as  having  offered  nothing,  and  whether  we  could  not 
consider  the  issue  as  under  sec.  132^  there  being  no  report  and 
no  notification  by  the  Minister.  In  other  words,  whether  that 
omission  might  be  regarded  as  a  notification  that  the  Minister 
would  give  the  plaintiff  nothing,  and  thereby  raise  the  definite 
issue  for  the  jury  ''whether  the  plaintiff'  was  entitled  to  a  larger 
sum  than"  nothing.  I  do  not  think  that  the  course  which  the 
Minister  took  amounted  to  a  denial  of  liability;  there  may  be  an 
admission  of  liability,  and  at  the  same  time  a  refusal  to  make  a 
tender  of  any  compensation.  In  one  sense  no  doubt  it  might 
he  tantamount  to  a  denial  of  liability,  and  it  is  plain  that 
the  Minister  was  not  justified  in  taking  the  course  which  he 
did,  and  thereby  preventing  the  claimant  from  pursuing  his 
remedy.  The  answer  of  the  defendant  to  this  argument,  and 
I  think  a  satisfactory  one,  is,  that  the  action  is  not  so 
brought.  I  express  no  opinion  whether  the  plaintiffs  might 
not  have  brought  an  action  for  the  breach  of  statutory  duty 
imposed  on  the  Minister,  whereby  the  plaintiffs  were  prevented 
&om  recovering  compensation  for  the  injury  done  to  them,  or 
whether  they  might  not  have  obtained  a  Toandamus  requiring 
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1884  the  Minister  to  discharge  his  duty.  It  may  be  that  a  third  course 
Forsyth  ^^  ^P^'^  ^  ^^^  plaintiflBs,  namely,  to  set  out  all  the  facts,  that  they 
gave  the  notice  required  by  sec.  129,  and  waited  a  reasonable  time 
until  after  the  expiration  of  ninety  days,  and  that  there  was  an 
admission  of  liability  by  the  Minister,  but  no  tender  of  compensa- 
tion. In  such  an  action,  if  the  plaintiffs  obtained  a  verdict  for  any 
amount,  they  would  be  entitled  to  their  costs.  It  is  unneoessaiy, 
however,  to  express  an  opinion  as  to  whether  such  an  action  would 
lie,  but  such  a  course  might  possibly  be  open  to  a  claimant  under 
circumstances  such  as  these.  I  think  that,  so  far  as  this  case  is 
concerned,  an  answer  to  arguments  of  that  kind  is,  that  the  plain- 
tiffs have  not  brought  such  an  action.  They  have  misconceived 
their  remedy.  They  thought  that  they  were  entitled  to  disregard 
the  proceedings  prescribed  by  the  Act,  and  to  bring  their  action 
independently  of  it.  The  cases  adduced  by  counsel  for  the  plain- 
tiffs, on  examination,  do  not  apply.  No  doubt  these  cases 
establish  that  where  a  wrong  is  done  in  the  exercise  of  powers 
conferred  by  an  Act  of  Parliament  a  Common  Law  remedy  will  lie 
by  way  of  indictment,  but  the  same  principle  will  not  apply  to  a 
claim  for  pecuniary  compensation,  the  right  to  which  is  expressly 
provided  for  by  the  Act. 

Eide  absolute,  with  costs,  to  enter  verdict 
for  defendant 

Attorney  for  plaintiffs :  J.  Williamson. 

Attorney  for  defendant :  Williams,  Crown  Solicitor. 


VOL.  v.]  CASES  AT  LAW.  269 


HOUGH  V.  WHITTY.  1884 


ConditUmal  purchase  of  part  of  measured  portion  conUwwng  improvements —     j^^^  \\^  \% 

39  Vic.  No.  13,  sec.  16. 

Plaintiff  applied  to  conditioDally  purchase  68  acres,  part  of  a  measured  portion  Martin^  C.J., 
of  208  acres.    The  Commissioner  for  Crown  Lands  suggested  that  if  the  plaintiff    ^a^<<^>  ^^ 
applied  for  the  remaining  part  of  the  measured  portion  as  an  additional  selection  windever  J 
to  the  one  already  made  by  him,  no  survey  by  way  of  subdivision  would  be 
required.    This  the  plaintiff  did.    This  part  contained  improvements  to  the  value 
of  74/. 

Heldt  that  the  plaintiff's  additional  selection  was  bad.  He  could  not  select  the 
whole  measured  portion,  because  it  contained  improvements  to  the  value  of  402. » 
and  supposing  that  the  facts  proved  amounted  to  an  authority  by  the  Minister  to 
make  a  subdivision,  section  16  of  the  **Crown  Lands  Acts  Amendment  Act  q/'1875" 
does  not  give  the  Minister  power  to  subdivide  a  measured  portion  so  as  to  allow 
of  the  conditional  purchase  of  land  containing  improvements  to  the  value  of  402. 

Semble,  that  the  subdivision  by  the  Minister  must  be  made  before  any  applica- 
tion to  select  part  of  a  measured  portion  containing  improvements. 

Declaration: — 1.  For  breach  of  an  agreement  under  seal  made 
by  and  between  plaintiff  and  the  defendant,  that  if  and  when 
certain  lands  of  the  plaintiff  then  claimed  by  him  as  his  con- 
ditional purchase,  and  consisting  of  about  140f  acres  should  be 
duly  vested  in  and  legalised  to  the  plaintiff  by  the  Government 
of  New  South  Wales,  the  said  lands  should  be  held  by  the  defen- 
dant as  tenant  to  the  plaintiff  thereof  for  the  term  of  seven  years 
from  the  18th  August,  1880,  and  that  the  defendant  should  pay 
the  plaintiff  rent.  Averment,  that  the  said  lands  were  duly  vested 
in  and  legalised  to  the  plaintiff  within  the  meaning  of  the 
said  agreement;  that  rent  was  due  under  it,  and  that  all  con- 
ditions, &c,  were  fulfilled.  Breach:  That  the  defendant  did  not 
pay  the  rent    2.  Money  payable  for  use  and  occupation. 

Plea,  as  to  the  1st  count,  non  aasumpait.  2.  That  the  said 
lands  were  not  duly  vested  in  and  legalised  to  the  plaintiff  within 
the  meaning  of  the  said  agreement  as  alleged.  3.  As  to  the 
residue  of  the  declaration,  never  indebted. 

The  plaintiff  on  5th  September,  1878,  applied  to  conditionally 
purchase  68  acres,  being  the  eastern  part  of  measured  portion  90 
containing  208f  acres,  and  situate  on  the  defendant's  run.  In  a 
minute  indorsed  on  plaintiff's  application  signed  with  the  initials 
"  F.  W.  R,"  it  was  stated: — "  The  measured  portion  (of  which  the 
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1884        eastern  part  is  applied  for)  is  numbered  90  ;  the  subdivision  of 
Hough      which  it  will  not  be  necessary  to  make  if  an  additional  area  is 
w  *'  applied  for  of  the  remaining  area."     On  26th  April,  1879,  the 

Chief  Commissioner  (Mr.  Moriarty)  wrote  to  the  plaintiff  that  the 
land  applied  for  by  him  was  part  of  measured  portion  90,  and 
added,  "  the  subdivision  of  it  will  not,  however,  be  necessary  if 
the  remaining  area  is  taken  up  by  you  under  additional  selec- 
tion." 

On  the  15th  May,  1879,  the  plaintiff  applied  to  select  the 
land  in  question  in  this  action  as  additional  to  his  selection 
of  6th  September,  1878,  the  description  being  "  140f  acres 
lying  west  of  my  conditional  purchase  of  68  acres  taken  up 
5th  September,  1878,  and  forming  remaining  portion  of  allot- 
ment 90."  The  defendant  having  protested  against  the  plain- 
tiff's selection,  on  the  ground  that  the  land  taken  up  by  him 
on  15th  May,  1879  contained  improvements  sufficient  to  bar 
selection  (and  the  defendant  claiming  to  have  purchased  the 
land  by  virtue  of  improvements)  an  appraiser  was  appointed 
by  the  Secretary  for  Lands,  pursuant  to  regulations,  who  found 
that  104f  acres  were  improved  by  ringbarking  to  the  value 
of  72.  Is. ;  110  acres  improved  by  gathering  timber  and  burning 
off  to  the  value  of  271.  lOs. ;  and  61  chains  60  links  log  fence 
valued  at  402.  Is.  Total  value  of  improvements  on  the  140} 
acres,  742.  129.  The  appraiser  also  reported  that  the  log  fence 
was  the  only  improvement  in  virtue  of  which  any  area  of  40 
acres  could  be  measured  so  as  to  embrace  improvements  to  the 
value  of  11.  an  acre,  and  such  area  could  not  be  measured  so  as 
to  comply  with  the  regulations  as  to  frontage.  In  December, 
1881,  a  memorandum  was  signed  by  "  T.  M.  Q."  setting  out  the 
above  finding,  and  submitting  whether,  under  recent  decisions  of 
the  Supreme  Court,  the  selection  must  not  be  declared  void.  The 
Under-Secretary,  Mr,  Charles  Oliver,  recommended,  "  if  the  deci- 
sion of  the  Supreme  Court  in  Moore  v.  Bemholdt  is  to  be  in 
any  way  considered  in  connection  with  this  case,  it  would  be 
well  to  defer  final  action  until  the  Full  Court  decides."  This  was 
approved  of  by  the  Secretary  for  Lands,  Sir  J,  Robertson.  In 
March,  1882,  the  memorandum  being  re-submitted,  the  Chief 
Commissioner  wrote — ^"I  do  not  think  there  is  any  sufficient 
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ground  for  the  cancellation  of  this  purchase,  the  land  not  being        1884 
improved  to  11.  per  acre  wholly  or  in  part.     But  if  the  selection      houoh 
is  allowed  to  stand,  it  should  be  on  the  clear  understanding  that     ^^^^y 
it  will  be  at  the  holder  s  risk,  should  any  proceedings  be  taken 
against  him  by  the  lessee,  consequently  upon  the  decision  of  the 
Supreme  Court  as  to  improvements  on  measured  land."    This 
memorandum  was  approved  by  the  Secretary  for  Lands. 

This  action  was  tried  on  5th  June,  1884,  before  Mr.  Justice 
Windeyer  and  a  jury  of  four.  Verdict,  by  consent,  for  the  plain- 
tiff; damages,  42Z.  6«.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  verdict  for  him ;  the  Court  to  be  at  liberty  to 
draw  inferences  of  fact  from  the  documents  put  in,  which  con- 
sisted of  a  parliamentary  paper  containing  correspondence  and 
minutes  relating  to  the  plaintiff's  selection,  from  which  the  facts 
above  set  out  have  been  gathered. 

A  Bule  nisi  having  been  obtained,  pursuant  to  leave  reserved: — 
Salomons,  Q.C.,  and  A.  H.  Simpson  (11th  August)  moved  to 
make  the  Rule  absolute. — The  measured  portion  No.  90,  having 
been  found  by  appraisement  to  contain  improvements  to  the 
value  of  402.,  could  not  have  been  selected:  Bldckwood  v. 
Dobbin  (1);  Moore  v.  Bemholdt  (2);  and  the  plaintiff  cannot 
evade  these  decisions  by  selecting  part  of  a  measured  portion,  and 
then  making  an  additional  selection  of  the  remainder.  Besides, 
there  was  here  no  subdivision  by  the  authority  of  the  Minister. 

PUeher,  for  the  plaintiff,  showed  cause — The  letter  of  Mr. 
Moriarty  amounted  to  a  subdivision  by  the  Minister.  There  is 
no  evidence  that  the  sixty-eight  acres  first  selected  by  the  plain- 
tiff contained  improvements  of  a  value  sufficient  to  bar  selection. 
Before  making  our  additional  selection,  we  had  the  authority  of 
the  department  to  select  the  remaining  part  of  allotment  No.  90. 

SdUymons  in  reply. 

On  12tli  August  the  following  judgments  were  delivered : — 
Sir  J.  Martin,  C.J.    Whitty,  the  defendant  in  this  action,  ifaHiw,  C.J. 
was  the  lessee  of  a  run,  on  which  there  was  a  measured  portion  of 

(I)  1  S.O.R.,  N.S.  76.  (2)  3  N.S.W.  L.R.  9. 
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1884  land  known  as  No.  90,  containing  208  acres  and  3  roods.  The 
HouoH  plaintiff  made  a  conditional  purchase  of  sixty-eight  acres,  part 
WmiTY  ^^  ^^^^  ^^^  ^^'  which  was  a  measured  portion.  On  it  being 
pointed  out  or  ascertained  that  this  conditional  purchase  of  sizty- 
eight  acres  was  a  portion  of  a  larger  measured  piece,  the  plaintiff 
was  informed  that  the  selection  could  not  be  upheld,  as  being  in 
contravention  of  the  terms  of  an  Act  of  Parliament.  An  applica- 
tion was  also  made  by  the  defendant,  the  lessee  of  the  ran,  to  be 
allowed  to  purchase  by  reason  of  the  improvements  he  had  made 
upon  this  and  other  land,  about  which  it  is  not  now  necessary  to 
make  any  observation,  but  the  application  was  not  granted. 

There  was  considerable  correspondence,  in  which  Hough  en- 
deavoured not  only  to  prevail  with  the  Minister  by  reason  of 
some  supposed  right  which  he  had,  but  also  tried  to  work  upon 
his  feelings  as  a  person  coming  from  the  same  English  county  or 
town,  but  notwithstanding  this  attempt  to  work  upon  the  kindly 
feelings  of  his  compatriot,  he  did  not  succeed  in  getting  what  he 
wanted.  There  was,  however,  a  suggestion  made  by  the  Under- 
Secretary  for  Lands  that,  inasmuch  as  the  plaintiflTs  selection  woold 
not  stand  good,  being  in  contravention  of  the  law,  he  might  make 
application  for  the  remaining  portion  of  the  208  acres  3  roods,  in 
which  case  it  would  not  be  necessary  that  there  should  be  any 
survey  as  required  in  the  case  of  an  application  for  part  of  a 
measured  portion,  and  in  that  way  he  would  be  able  to  acquire 
a  right  not  only  to  the  sixty-eight  acres,  but  to  the  whole  of  Uie 
208  acres  3  roods.  That  was  the  suggestion  made  by  the  Under- 
Secretary  for  Lands,  coupled  with  some  remarks  about  some 
judgments  of  this  Court  in  Blackwood  v.  Dobbin  (3);  and  Moore 
V.  Bernholdt  (4),  which  evidently  did  not  find  much  favour  with 
the  officials  of  the  Lands  Department.  Although  the  Lands 
Department  must  have  been  perfectly  well  aware  of  these  decisions^ 
yet  it  affected  to  treat  them — or  one  of  them,  at  all  events— as 
not  having  been  finally  settled  by  the  Court.  The  law,  however, 
was  not  only  clearly  laid  down  there,  butithad  been  settled  and  laid 
down  a  very  considerable  time  before  in  another  precisely  similar 
case.  There  could,  therefore,  be  no  question  as  to  what  the  law 
was — that  is  to  say,  that  where  improvements  are  made  upon  a 

(3)  1  S.C.R.,  N.S.  76.  (4)  3  N.SW.  L.R.  9. 
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measured  portion^  the  person  desiring  to  make  a  conditional  pur-        1884 
chase  can  not  make  his  purchase  so  as  to  cover  those  improve-      Hough 
ments. 

In  this  particular  case  the  improvements,  upon  inquiry  being 
made,  were  found  to  consist  of  a  well  or  tank,  some  log  fencing, 
ringbarking  of  all   the   trees  on  the  lot  in  question,  and  the 
burning  off  of  the  undergrowth,  the  whole  improvements  amount- 
ing—not  what   the   defendant   represented    them   to  be,  but 
what  the  person  appointed  to  inquire  into  the  matter  ascertained 
them  to  be — ^to  the  value  of  742.      A  person  seeking  to  make  a 
conditional  purchase  of  land  which  has  been  already  surveyed 
must  take  the  whole  of  it,  and  can  not  take  a  portion  of  it  unless 
the  Minister  gives  permission  or  authorises  him  to  take  such  por- 
tion; and  farther,  he  can  not  take  land  which  contains  improve- 
ments.   As  the  plaintiff  w&s  precluded  from  making  a  conditional 
purchase  of  anything  but  the  whole  of  the  land,  then,  on  the 
authority  of  the  two  cases  I  have  referred  to,  he  could  not  take 
iip  the  whole  of  this  land,  because  it  contained  improvements  to 
the  extent  of  74il,;  and  he  could  not  take  up  the  portion  not  con- 
taining the  improvements  without  the  sanction  of  the  Minister. 
What  is  the  power  which  the  law  has  conceded  to  the  Minister 
to  give  that  sanction  ?    It  is  contained  in  the  16th  section  of  the 
"  Crown  Lands  Act  Amendment  Act  of  1875"  (6).     That  section 
states :   "  If  any  part  of  a  measured  portion  of  Crown  lands 
measured  as  aforesaid  by  the  authority  of  the  Qovemment  shall 
be  improved  to  the  extent  of  not  less  than  402.,  the  residue  of  such 
measured  portion,  if  not  less  than  forty  acres,  shall,  for  all  purposes 
of  conditional  purchase,  be  held  to  be  Crown  lands,  and  as  such 
open  to  conditional  purchase  in  the  same  way  as  other  Crown 
lands,  if  the  Minister  shall  approve  such  purchase,  and  any  person 
who  shall  conditionally  purchase  the  said  residue  shall  pay  the 
cost  of  subdivision."    So  that  the  power  to  authorise  the  purchase 
of  a  part  of  a  measured  portion  relates  to  the  "  residue ;"  the  sec- 
tion does  not  give  the  Minister  power  so  to  subdivide  the  land  as 
to  give  the  conditional  purchaser  authority  to  take  the  piece 
upon  which  the  improvements  are,  as  that  would  be  in  contra- 
vention of  the  terms  of  the  Act.    What  was  done  by  the  plaintiff 

(5)  39  Vic.  No.  13,  1  01.  Stat.  576. 
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In  this  case  was  to  make  a  selection,  under  this  supposed  right  or 
under  the  sanction  either  of  the  Minister  or  Under-Secretary 
or    some  other  official  in   the   department,   on  that    part   of 
No.  90  which  contained  the  improvements.     Supposing  that  this 
sanction  or  recommendation  in  the  first  instance  by  Mr.  Moriarty, 
and  the  minutes  by  other  officials,  and  the  final  approval  of  the 
Minister,  were  equivalent  to  an  authority  in  the  first  instance  to 
do  this  thing,  it  would  be  ultra  vires.    The  Minister  would  not 
have  any  power  to  do  this,  because  the  piece  selected  contained 
improvements  to  the  value  of  4>0{.,  and  he  could  only  deal  with 
the  land  if  it  did  not  contain  improvements.      Taking  the  whole 
argument,  and  holding  the  facts  of  this  transaction  to  be  as  con- 
tended for  by  the  plaintiff,  still  it  is  evident  that  this  could  not 
be  done,  as  the  Minister  had  no  power  to  give  this  authority  to 
select  the  208f  acres.   Being  a  measured  portion,  the  free  selector 
would  have  to  take  up  the  whole ;  but  he  could  not  do  so  as  it 
contained  improvements  ;  and  he  could  not  acquire  in  detail  land 
which  he  could  not  select  in  the  aggregate.    The  Minister  might 
have  subdivided  the  land  by  striking  a  line  between  the  portion 
improved  and  the  portion  unimproved,  and  might  declare  the 
land  outside  the  line,  and  not  containing  the  improvements,  open 
to  selection.     That  should  have  been  done  before  selection  wa3 
allowed,  but  that  was  not  done.     The  Minister  had  no  power  to 
do  in  the  first  instance  what  it  was  said  he  did,  and  that  being  so 
it  appears  very  plain  to  my  mind  that  the  plaintiff  has  not 
brought  himself  within  the  terms  of  his  declaration  that  the  land 
became  "duly  vested  in  and  legalised  to  him."    That  is  the  foun- 
dation of  the  action,  and  as  the  money  was  not  to  be  paid  by  the 
defendant  until  that  vesting  and  legalising  had  taken  place,  it 
follows  that  judgment  ought  to  be  entered  for  the  defendant. 


Faucttt,  J.  Faucett,  J.  I  am  of  the  same  opinion,  and  after  looking  over 
the  papers  the  matter  is  tolerably  clear.  Here  there  was  a 
measured  portion  of  208f  acres,  which  could  not  have  been  taken 
up  unless  a  selection  were  made  of  the  whole,  or  unless  there  had 
been  a  subdivision  by  the  authority  of  the  Minister.  There  is 
no  question  that  there  were  improvements  on  this  measured 
portion  to  the  value  of  74^.,  and  to  that  extent,  at  all  events,  and 
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indeed  to  the  entire  extent  of  the  allotment  unless  a  subdivision  18S4 
were  made,  the  whole  area  is  protected  in  favour  of  the  lessee  houoh 
against  free  selection.  The  plaintiff  takes  up  68  acres  of  that  w^^ 
measured  portion  as  a  conditional  purchase,  and  he  is  eventually 
allowed  it.  However,  the  Minister,  having  a  doubt  as  to  the 
right  of  Hough  to  make  a  selection  of  the  whole  measured  portion, 
ia  consequence  of  these  improvements,  suggests  to  him  that  he 
might  take  up  the  whole  block  if  he  applied  for  the  residue  as  an 
additional  selection.  It  is  quite  clear  that  the  original  selection 
was  bad,  according  to  the  clear  ruling  of  the  Court  in  previous 
cases,  and  the  plaintiff  therefore  could  not  take  up  the  remaining 
portion  as  an  additional  conditional  purchase.  If  he  had  got  the 
Minister  to  subdivide  the  land,  and  separate  that  portion  con- 
taining improvements  from  the  rest,  the  plaintiff  would  have  been 
in  no  better  position  than  the  rest  of  the  public,  for  then  the 
residue,  not  containing  improvements,  would  have  been  open  to 
free  selection  by  anybody.  Instead  of  doing  so,  the  Minister 
allowed  him  to  take  up  the  148  acres  without  competition,  which 
is  contrary  to  the  letter  and  spirit  of  the  Act. 

WiNDETEB,  J.  I  entirely  agree  with  the  conclusion  at  which  Windeyer,  j. 
tlieir  Honoura  have  arrived.  It  is  clear  that  the  original  con- 
ditional purchase  taken  up  by  the  plaintiff  was  bad,  inasmuch  &s 
it  was  an  application  to  take  up  part  of  a  measured  portion, 
whereas  the  Act  says  that  measured  land  shall  only  be  taken  up 
as  it  is  measured  by  the  Government,  and  that  part  of  a  measured 
portion  cannot  be  taken  up  except  in  the  particular  way  pointed 
out  by  the  Act.  The  conditional  purchase  being  bad,  the  addi- 
tional conditional  purchase  must  be  bad  also. 

Bide  absolute  to  enter  a  verdict  for 
the  defendant 

Attorney  for  plaintiff:  NagU,  by  Burcher. 
Attorney  for  defendant:  Boope,  by  Bradley  A  Son. 
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Aug.  12.      ParceU^Miadescripium  of  houndary^PravUo  in  Crown  grant  thai  on  aliaia^ 

wiihm  five  years  the  grant  shall  be  void. 

Martin f  C.J.,      The  applicant  haying  sought  to  bring  certain  land  compriaed  in  a  Crown  gnat 

Windeyer,  J.  madetoMnnroinl840,andertheproyi8ion8ofthe'*i?ea/iVopeftyiie</*thecaTettor 

ftnd  entered  a  caveat  claiming  part  of  the  said  land  under  a  previous  Crown  grut 

inntu,  J.       ^^^^^  ^  M'Nally  in  lg21.    The  description  of  the  land  granted  to  M'NaUy  wu 

**  Thirty  acres,    .    .    bonnded  on  the  north  by  farms  bearing  E.  35*"  K.;  on  the  K.E. 

by  a  line  bearing  S.  30"*  E.,  15  chains;  on  the  S.E.  by  a  line  bearing  S.  SfT  W.  to 

the  public  road;  and  on  the  S.W.  by  that  road."    The  area  included  within  that 

description  was  about  45  acres. 

Htld^  that  the  Court  could  not  read  the  description  of  the  south-eastern  boon* 
dary  as  a  line  W.  35°  S.,  so  as  to  make  it  parallel  to  the  north-western  boundary. 

The  grant  to  M'Nally  contained  a  proviso  that  the  **  said  M'Nally  .  .  ahaU 
in  no  wise  .  .  sell  alienate  or  transfer  any  part  or  parcel  of  the  land  hereby 
granted  within  the  said  term  of  five  years,  .  .  otherwise  the  whole  of  the  said 
land  shall  revert  to  the  Crown,  and  the  grant  hereby  made  thereof  shall  be  held 
and  deemed  null  and  void."    M'NaUy  alienated  within  the  five  years. 

Heldf  that  by  the  proviso,  the  grant  was  voidable  only  at  the  option  of  the 
Crown,  and  that  such  avoidance  must  be  evidenced  by  entry  or  by  inquest  of  office. 

Motion,  upon  notice,  for  an  order  that  the  caveat  of  George 
Fisher  be  removed  from  the  file  in  the  Registrar-Generars  office. 

Peter  Gafihey  applied  to  bring  certain  land  comprised  in  a 
Crown  grant  to  Andrew  Munro,  of  date  17th  May,  1840,  under  the 
provisions  of  the  "Real  PropeHy  Act"  The  caveator  claimed 
part  of  the  land  under  a  Crown  grant  to  Daniel  M'Nally,  of  date 
5  th  April,  1821.  The  description  in  M^Nally's  grant  was  as 
follows: — "Thirty  acres  of  land,  lying  and  situate  in  the  district 
of  Hunter's  Hill,  bounded  on  the  north-west  side  by  divers  farms, 
bearing  E.  35**  N.;  on  the  north-east  by  a  line  bearing  S.  30"  E 
15  chains;  on  the  south-east  by  a  line  bearing  S.  35"  W.  to  the 
public  road;  and  on  the  south-west  by  that  road,"  The  area 
included  within  this  description  was  about  45  acres. 

The  grant  also  contained  a  proviso  in  the  following  terms:— 
"  Provided  always,  and  it  is  hereby  expressly  understood,  that  the 
said  Daniel  M'Nally,  the  grantee  in  these  presents  named,  shall  in 
nowise,  either  directly  or  indirectly,  sell,  alienate,  or  transfer  any 
part  or  parcel  of  the  land  hereby  granted  within  the  said  term 
of  five  years ;  and  also  provided  that  the  said  Daniel  M'Nally 
shall  clear  and  cultivate  or  cause  to  be  cleared  and  cultivated 
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within  the  said  term  of  five  years  the  quantity  of  ten  acres  of       1884 
the  said  land  hereby  granted  ;   otherwise  the  whole  of  the  said      fishsb 
land  shall  revert  to  the  Crown,  and  the  grant  hereby  made  thereof    Q^^^^y 
shall  be  held  and  deemed  null  and  void."    M'Nally  alienated  his 
land  about  a  year  after  the  date  of  the  grant.    Afterwards,  as 
appeared  by  an  indorsement  on  the  deed  of  grant,  the  payment 
of  quit  rent  reserved  was  commuted  for  a  fixed  sum,  the  payment 
of  which  to  the  Crown  was  thereby  acknowledged. 

The  description  of  the  land  granted  to  Munro  in  1840  was  as 
follows  : — "  All  that  piece  or  parcel  of  land  in  our  said  territory 
containing  by  admeasurement  40  acres,  be  the  same  more  or  less, 
situated  in  the  county  of  Cumberland  and  parish  of  Gordon, 
commencing  at  the  south-east  comer  of  M'Nally's  farm,  and 
bounded  on  the  north-west  by  that  farm  and  unlocated  land,  being 
a  line  north  64^  east,  26  chains ;  on  the  north-east  by  a  line  south 
30*  east,  18  chains,  to  D.  D.  Matthews'  400  acres ;  on  the  east  by 
part  of  north-east  boundary  of  that  land,  being  a  line  south  54" 
west,  19  chains  to  the  road;  and  on  the  west  by  the  road  to  the 
sonth-east  corner  of  M'Nally's  farm  as  aforesaid." 

Issues  were  settled,  the  caveator  to  be  plaintiff  and  the  appli- 
cant defendant.  The  jury  empannelled  to  try  them  found  that 
the  land  described  in  Qaffney's  application  was  comprised  in 
the  grant  to  M'Nally ;  that  the  land  reverted  to  the  Crown  and 
passed  by  grant  to  Munro ;  and  that  the  Crown  took  no  steps  to 
enforce  any  forfeiture  for  the  breach  of  the  conditions  in 
M'Nally's  grant. 

Sly,  for  the  applicant,  (12th  August)  moved  for  an  order  direct- 
ing the  removal  of  the  caveat  from  the  file — There  was  a  mani- 
fest mistake  in  the  description  of  the  land  granted  to  M'Nally. 
The  south-east  boundary  was  intended  to  be  parallel  to  the 
north-west  boundary,  and  instead  of  a  line  south  35"*  west,  the 
south-east  boundary  should  be  a  line  west  35""  south,  so  as  to  be 
parallel  to  the  north-western  boundary,  which  is  a  line  east  35"* 
north.  This  appears  plainly  from  the  fact  that  the  land  com- 
prised within  the  boundaries  named  in  the  grant  has  an  area 
of  45  acres  instead  of  30  acres :   Blague  v.  Oold  (1 ) ;  Doe  d. 

(1)  Cro.  Car.  447. 
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Hardey  v.  Wood  (2).  The  land  granted  to  M'Nally  was  forfeited 
to  the  Crown  by  reason  of  his  alienation  within  five  years  from 
the  grant ;  and  the  Crown,  by  making  the  subsequent  grant  to 
Munro,  has  shown  that  it  intended  to  enforce  the  forfeiture. 

Stephen,  Q.C.  [Dawson  with  him),  for  the  caveator — Such  a 
proviso  as  is  contained  in  M'Nally's  grant,  limiting  the  right  to 
the  alienation  of  land,  would  be  void  in  the  case  of  a  convey- 
ance by  a  private  person.  In  England,  on  account  of  the  feudal 
principle  that  all  land  is  held  by  tenure  from  the  Crown,  such  a 
condition  would  be  good  in  the  case  of  a  Crown  grant ;  but  it  is 
open  to  argument  whether  such  feudal  principles  apply  to  the 
circumstances  of  this  colony,  although  the  waste  lands  of  the 
colony  are  vested  in  the  Crown :  Attomey-Oeneral  v.  Brown  (3) ; 
Chitty's  Prerogatives  of  the  Crown,  247-8.  But  in  order  to  take 
advantage  of  the  forfeiture  there  must  be  an  inquest  of  office,  or 
an  entry  by  the  Crown,  2  Cruise  Big,  Tit.  xiii,  c  ii,  s.  29;  Co,  LitL 
218  B.  The  grant  to  M'Nally  was  voidable,  not  void.  If  there 
has  been  a  misdescription  of  the  boundaries,  there  is  nothing  by 
which  to  correct  it. 

Sly,  in  reply — By  the  condition,  the  grant  is  rendered  void  on 
alienation  within  five  years,  and  no  re-entry  is  necessary.  The 
grant  to  Munro  is  evidence  that  the  Crown  has  availed  itself  of 
the  forfeiture. 


The  judgment  of  the  Court  (the  Chief  Justice,  Mr.  Justiee 
Windeyer,  and  Sir  G.  Innes,  J.)  was  delivered  by 
MarUn,  C.J.       SiB  J.  MARTIN,  C.J.    There  are  two  points  in  this  case ;  one  is, 
whether  the  grant  from  the  Crown,  made  in  1821,  has  become 
void  by  reason  of  the  failure  on  the  part  of  the  grantee  to  perform 
certain  conditions  on  which  such  grant  was  made.  The  grant  was 
made  to  one  Daniel  M'Nally,  his  heirs  and  assigns,  in  fee  simple, 
and  contains  the    following   proviso.     [His  Honour  read  the 
proviso  above  set    out.]    And  just   before  that  proviso  it  is 
stated  that  during  these  five  years  the  land  is  to  be  free  from  the 
payment  of  quit  rents.    According  to  the  evidence  before  us, 
M'Nally  alienated  the  whole  of  the  land  within  these  five  years, 

(2)  2  B.  ft  A.  724  (3)  2  S.C.B.  App.  30. 
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that  is  to' say  within  a  year  after  the  grants  and  thereby  broke  1884 
the  condition  against  alienation.  One  point  which  we  have  to  fk^l^ 
determine  is,  whether  that  alienation  rendered  the  grant  void.  We  q^  J!' ^ 
are  of  opinion  that  such  a  failure  by  the  grantee  to  perform  the 
condition  of  the  grant  did  not  ipm  facto  render  it  void.  The  books 
are  full  of  cases  supporting  that  view.  In  Sheppard's  Touch- 
stone, p.  154,  it  is  said : — "  If  one  make  a  feoffment  in  fee,  gift  in 
tail,  or  lease  for  life,  upon  condition  that  upon  such  contingent  the 
estate  shall  be  void ;  in  this  case  there  must  be  an  entry  made, 
after  the  condition  is  broken,  to  avoid  the  estate.  So,  if  one 
bargain  and  sell  his  land  by  deed  indented  and  enrolled,  with  a 
proviso  that  if  the  bargainor  shall  pay,  &a,  then  the  estate  shall 
cease  and  be  void,  and  he  doth  pay  the  money ;  in  this  case  the 
estate  is  not  re-vested  in  the  bargainor  before  an  actual  re-entry 
is  made."  And  in  2  Cruise's  Digest,  Tit.  xiii.,  c.  ii.  s.  41:— 
"  Upon  breach  of  a  condition,  the  feoffer  or  grantee,  or  his  heirs 
becomes  entitled  to  the  estate  to  which  such  condition  was 
annexed ;  in  the  case  of  freeholds,  the  only  mode  by  which  advan- 
tage can  be  taken  of  the  breach  of  a  condition  is  by  entry;  or,  if 
thai  should  be  impossible,  then  by  daim,  because  the  solemnity  of 
a  feoffment,  with  livery  of  seisin,  can  only  be  defeated  by  an  act 
of  equal  notoriety."  And  in  sec  44 : — "  In  all  cases  where  the 
Crown  is  entitled  to  land  upon  the  breach  of  a  condition,  an  office 
countervails  an  entry."  In  the  case  of  a  subject  an  entry  is 
necessary,  but  in  the  case  of  the  Crown,  an  office  found  is 
equivalent  to  an  entry.  That  is  so  in  this  case,  where  the  original 
deed  of  grant  required  certain  conditions  to  be  observed,  and 
where  the  contract  is  that  in  the  event  of  that  not  being  done  the 
land  shall  be  forfeited.  There  is  an  option  in  the  person 
imposing  the  condition  to  insist  on  its  performance,  or  not ;  and 
if  the  fulfilment  of  the  condition  is  not  insisted  on,  there  is  no 
avoidance  of  the  grant  That  principle  has  been  decided  in  the 
case  of  Doe  d.  Bryan  v.  Bancks  (4),  the  marginal  note  of  which 
states  the  facts  accurately  and  is  as  follows : — **  A  lease  of  coal 
mines  reserved  a  royalty  rent  for  every  ton  of  coals  raised,  and 
contained  a  proviso  that  the  lease  should  be  void,  to  all  intents 
and  purposes,  if  the  tenant  should  cease  working  at  any  time 

(4)  B.  ft  Aid.  401. 


230  OASES  AT  LAW.  [N.  a  W.  R. 

1884       .two  years.    After  the  working  had  ceased  more  than  two  years, 
the  lessor  received  rent :  Hdd,  that  tenancy  from  year  to  year 
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^-  was  not  thereby  created,  for  the  lease  was  not  absolutely  void  by 

the  cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor, 
and  that  he  might  avoid  the  lease  upon  any  cesser  to  work  com- 
mencing two  years  before  the  day  of  demise  in  the  ejectment.'* 
The  proviso  in  that  case  was: — "Provided  also,  and  it  is 
mutually  agreed  between  the  parties  hereto,  that  the  aforesaid 
works  should  commence  and  begin  within  one  year  from  the  date 
hereof,  and  if  the  same  should  stop  or  cease  working  at  any  time 
two  years,  this  lease  shall  be  deemed  void  to  aU  intents  and 
purposes."  And,  at  page  405,  Abbott,  C.J.,  says  : — "  Unless  the 
defendant  can  establish,  first,  that  this  lease  became  absolutely 
null  and  void  at  the  end  of  the  first  two  years  against  both 
parties,  so  that  no  action  whatever  could  be  brought  upon  it,  and 
unless  he  can  also  establish  that  the  receipt  of  rent  has  the  effect 
of  creating  a  new  tenancy  from  year  to  year,  requiring  notice  to 
quit,  the  plaintiff  is  entitled  to  recover.  I  am  of  opinion  that, 
notwithstanding  the  language  of  this  lease,  it  did  not  become 
absolutely  void  by  cesser  for  two  years,  unless  the  defendant 
thought  fit  to  make  it  so." 

There  are  many  other  cases  to  the  like  effect.  Here  there  was 
no  intention  manifested  on  the  part  of  the  Crown  to  insist  on  the 
performance  of  the  conditions  in  M'Nally's  grant,  or  to  consider 
the  grant  void  for  the  non-performance  of  that  condition.  It  is 
true  that  the  Crown,  twenty  years  after  making  the  grant  to 
M'Nally,  and  nineteen  years  after  M'Nally  had  alienated  his 
land,  issued  a  grant  of  adjoining  land  to  Munro  ;  but  this  cannot 
be  considered  as  an  exercise  by  the  Crown  of  its  right  to  insist 
on  the  forfeiture.  It  is  also  to  be  observed  that  there  is  an 
endorsement  on  M'Nally's  grant,  made  after  his  alienation,  stat- 
ing that  all  the  quit  rents  reserved  by  the  grant  had  been  paid. 

It  is  said,  however,  that  the  issue  of  this  grant  to  Munro  in 
1840,  which  no  doubt  includes  part  of  the  land  granted  to 
M'Nally  in  1821,  shows  an  intention  on  the  part  of  the  Crown 
to  treat  the  grant  to  M'Nally  as  non-existent.  But  that  is  not 
the  way  in  which  the  intention  of  the  Crown  to  insist  on  a  for- 
feiture should  be  manifested.       Besides,  it  is  not  an  attempt  by 
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the  Crown  to  deal  with  the  whole  of  the  land  granted  to  M^Nally.        1884 
am  clearly  of  opinion  that  these  facts  do  not  constitute  an  ex-      Fiskkb. 
pression  of  the  intention  of  the  Crown  to  forfeit  the  land. 

I  come  now  to  the  description  of  the  land  granted  by  the 
Crown  in  1821.  It  is  said  that  we  must  regard  this  south-eastern 
boundary  of  the  land  conveyed  by  this  grant  as  manifestly  in- 
serted in  error — that  instead  of  looking  at  the  boundary  as  a 
line  south  35""  west^  we  must  read  it  as  west  SS""  south.  No  case 
has  been  cited  to  show  that  we  can  adopt  such  a  reading.  It  is, 
however,  by  no  means  improbable  that  a  mistake  was  made  by 
the  person  making  out  the  description.  It  is  very  likely  that  the 
south-eastern  and  north-western  boundaries  of  the  land  were 
intended  to  be  parallel ;  but  they  are  not  described  in  the  grant 
as  being  parallel  lines.  The  length  of  only  one  line,  the  north- 
eastern boundary,  is  given — fifteen  chains.  The  directions  of  the 
side  lines  are  both  given  in  the  way  I  have  mentioned ;  one  is 
east  So""  north  and  the  other  is  south  Sb""  west.  Although  it  is 
probable  that  the  directions  given  are  not  those  which  were  in- 
tended, still,  as  there  is  nothing  in  the  grant  to  correct  any  such 
mistake,  I  think  we  must  take  the  description  as  it  stands.  If 
the  land  were  described  as  known  by  a  certain  name,  for  example 
as  Blackacre  or  Whiteacre,  then,  although  the  lines  were  errone- 
ously set  out,  the  imperfection  in  the  description  of  the  boun- 
daries might  have  been  corrected ;  but  in  this  grant  the  boundary 
lines  and  their  directions  are  the  only  things  certain.  It  is  im- 
possible to  go  outside  of  them  when  there  is  nothing  else  to  go 
on.  At  first  I  thought  that  it  was  a  case  of  extreme  hardship  on 
the  part  of  the  claimant,  but  even  if  it  were  so,  it  would  not  be  a 
matter  to  influence  our  judgment.  I  see,  however,  that  the 
caveator  has  been  in  possession  of  the  land  for  nineteen  years, 
and  the  hardship  of  the  case  would  be  the  other  way. 

Declaration  that  the  caveator  is 
entitled  to  the  land  daivied  by 
Aim. 

Attorneys  for  plaintiff,  caveator :  Dawson  <&  Son. 
Attorney  for  defendant,  applicant :  Burcher, 
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^^^  LYONS  V.  W.  R  BAKEB. 

July  30.  SAME  v.  B.  BAKEB. 

Aug,  20.  SAME  V.  CUBBY  AND  Anotbbs. 

Proof  qf  title  of  txeeutorg  to  real  utate—ProbaU—BoidaiiCe  qf  JumdwrUing  qf 
atUaimg  witness  to  deed  --Proqf  of  potoer  qfaUomeySequettralion  by  exeeutori 
— Seal  estate  vested  in  assignees. 

Martin,  C.J.,      Where  the  executors  huve  full  power  conferred  on  them  by  the  will  to  dispOM 
Faueett,  J.    of  the  real  estate  of  the  testator,  it  is  snffioieiit  for  the  plaintiff  in  an  action  of 
ur*  j^°      T    ejectment,  and  seeking  to  prove  title  in  the  executors,  to  produce  probate  of  tiie 
Wtndeyer.J.  ,^  ^^ted  to  them. 

In  order  to  prove  the  execution  of  a  conveyance  of  real  estate  it  is  sufficient  to 
prove  the  handwriting  of  the  attesting  witness  to  the  deed,  and  to  give  evideooe 
that  twenty  years  ago  he  had  disappeared  from  the  place  where  he  was  residing 
at  the  time  of  the  attestation,  and  had  not  since  been  heard  of. 

What  is  sufficient  evidence  to  prove  the  existence  of  a  power-of -attorney,  sad 
that  authority  was  given  by  it  to  execute  an  instrument  under  seal,  considered. 

The  sequestration  by  the  executors  and  trustees  of  the  estate  and  effects  of  the 
testator  operates  to  vest  in  the  official  assignee  the  l^gal  estate  of  the  testator  in 
all  his  lands. 

Ejectment:  These  were  three  separate  actions,  brought  by  the 
plaintiff  as  assignee  of  the  insolvent  estate  of  Richard  Baker, 
deceased. 

In  the  actions  against  W.  B.  and  B.  Baker,  the  plaintiff  claimed 
a  right  to  the  possession  of  fifty  acres  of  land  granted  to  John 
O'Connor  in  1858,  and  by  him  conveyed  to  the  testator  by  inden- 
ture of  14!th  May,  1860. 

In  the  action  against  Curry  and  wife,  the  land  claimed  was  an 
allotment  granted  to  Oswald  Bloxsome  the  younger  in  1858,  and 
conveyed  by  him  to  the  testator  by  indenture  dated  20th  Jaly, 
1859,  purporting  to  be  executed  by  his  attorney,  Oswald  Bloxsome 
the  elder. 

The  will  of  the  testator  was  dated  30th  May,  1863,  and  the 
material  parts  of  it  are  set  out  in  the  judgment  of  the  Court.  The 
testator  died  on  4th  April,  1863.  Probate  was  granted  to  the 
executors  on  22nd  May,  1863.  On  1st  December,  1863,  the 
executors  and  trustees,  Edmund  Irby  and  George  Willson, 
petitioned  the  Chief  Commissioner  of  Insolvent  Elstates  to  place 
the  estate  under  sequestration,  and  on  1st  July,  1868,  the  Com- 
missioner sequestrated  the  estate, appointing  John  Piper  Mackenzie 
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official  assignee.     The  plaintiff  is  the  assignee  duly  appointed  in        1884 
place  of  the  said  John  Piper  Mackenzie.  Lyons 

The  actions  were  tried  together  on  5th  December,  1883,  before      ^  ^• 
His  Honour  Mr.  Justice  Wvndeyer  and  a  jury  of  four;  verdicts  for 
the  plaintiff,  leave  being  reserved  to  the  defendants  respectively 
to  move  to  enter  verdicts  for  them,  or  nonsuits. 

On  12th  December,  1883,  a  Rule  nisi  pursuant  to  leave  reserved 
wa.s  obtained  in  the  actions  against  W.  B.  Baker  and  W.  Baker,  on 
the  following  grounds: — 

1.  That  on  the  evidence  adduced  on  the  part  of  the  plaintiff 
at  the  trial  of  this  action,  showing  that  the  estate  of  Richard 
Baker,  deceased,  was  sequestrated  by  the  executors  of  his  last 
will  and  testament  after  his  death,  such  sequestration  had  not 
the  legal  effect  of  divesting  the  legal  estate  in  the  land  the 
subject  matter  of  this  action  from  the  devisees  in  whom  the  same 
was  vested  by  the  said  will,  and  of  vesting  the  same  in  the 
official  assignee  of  the  said  estate,  and  that  the  plaintiff,  the 
present  official  assignee  of  the  said  estate,  cannot  therefore 
maintain  ejectment.  2.  That  as  to  the  land  in  the  writ  of  eject- 
ment secondly  mentioned,  no  sufficient  proof  was  given  on 
behalf  of  the  plaintiff  of  the  due  execution  of  and  delivery  of 
an  indenture  of  conveyance,  whereby  the  said  land  was  alleged 
to  be  conveyed  by  the  Crown  grantee  thereof  to  the  said 
testator  in  fee.  3.  That  His  Honour  was  in  error  in  admitting 
evidence  of  the  handwriting  of  the  attesting  witness  to  the 
said  last-mentioned  indenture,  in  the  absence  of  any  sufficient 
proof  that  such  attesting  witness  was  dead  or  not  to  be  found. 
4.  That  no  sufficient  'proof  of  the  due  execution  of  the  will  of 
the  said  testator  was  given  on  behalf  of  the  plaintiff,  or  of  the 
signature  of  the  said  testator.  5.  That  His  Honour  was  in 
eiTor  in  admitting  evidence  of  the  death  and  of  the  handwriting 
of  one  of  the  attesting  witnesses  to  the  said  will  in  the  absence  of 
any  sufficient  proof  that  the  other  attesting  witness  was  dead,  or 
could  not  be  found. 

A  similar  Rule  was  also  obtained  on  the  same  day  by  the  de- 
fendants in  Lyons  v.  Curi^,  on  the  ground  that  the  plaintiff  had 
not  given  any  evidence  of  the  existence  of  a  power-of-attorney 
authorising    Oswald   Bloxsome  the  elder  to  execute   the  oon- 
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1884        veyance  of  20th  July,  1859,  on  behalf  of  his  son,  Oswald  Blox- 
Lyons      some  the  younger. 


V. 

Baxbb. 


H.  F.Barton  now  (30th  July)  moved  to  make  the  Rules  absolute 
— ^The  plaintiff  did  not  prove  the  execution  of  the  will  of  Richard 
Baker,  the  testator.  What  was  done  at  the  trial  was  to  put  m 
the  probate  granted  by  the  Court  in  its  Ecclesiastical  juris- 
diction, and  to  prove  the  handwriting  of  one  of  the  attesting  wit- 
nesses who  is  dead,  without  calling  any  evidence  to  show  whether 
the  other  attesting  witness  was  dead  or  alive.  The  effect  of 
probate  is  only  to  enable  the  executors  to  deal  with  the  per- 
sonalty, and  does  not  establish  the  validity  of  the  will  with  re- 
spect to  land. 

Five  years  after  the  death  of  the  testator,  his  executors  placed 
his  estate  under  sequestration.  We  submit  that  the  executors  by 
that  act  did  not  vest  the  legal  estate  of  the  lands  of  the  testator 
in  the  official  assignee.  5  Vic.  No.  17,  ss.  4,  50;  10  Vic  No.  14, 
8.  1,  are  the  only  enactments  giving  an  official  assignee  the  right 
to  the  property  of  an  insolvent  testator.  Sea  1  of  10  Vic.  No. 
14,  contemplates  a  sequestration  in  the  lifetime  of  the  testator ; 
by  sec.  4  the  estate  of  the  *'  deceased,"  not  the  estate  of  the 
executor,  is  vested  in  the  official  assignee.  It  is  not  the  executors 
who  have  become  insolvent,  but  the  estate  of  the  testator. 

[Sir  J.  Martin,  C. J.  By  sec.  4  of  5  Vic.  No.  17,  "  the  like 
proceedings  shall  and  may  be  had  and  take  place  concerning  such 
estates,  and  the  persons  in  whom  the  administration  thereof  is 
legally  vested  .  .  as  are  herein  provided  concerning  other 
estates  and  other  insolvents."] 

That  passage  only  refers  to  the  procedure.  The  legal  estate 
can  only  be  vested  in  the  official  assignee  by  the  clear  words  of 
the  Act ;  admitting  that  by  the  will  the  legal  estate  of  the  testator 
passed  to  his  executors,  as  being  the  trustees  of  this  will,  yet  the 
Insolvent  Act  does  not  give  them  power  to  pass  it  to  the  official 
assignee.  The  proper  course  for  them  is  to  file  a  bill  for 
administration  of  the  estate,  when  all  the  creditors  will  be  paid 
ratably. 
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The  execution  of  the  indenture  of  14th  May,  I860,  was  not  1884 
proved  by  the  plaintiff.  It  was  not  sufficient  to  prove  the  hand-  Lyons 
writing  of  the  attesting  witness,  without  first  showing  that  a  dili-  bakeb 
gent  search  for  him  had  been  made. 

The  next  point  relates  to  the  action  against  Curry.  We  submit 
that  no  evidence  was  given  on  which  the  jury  could  act  that  a 
power-of-attomey  existed  authorising  Oswald  Bloxsome  (senior) 
to  execute  the  conveyance  of  20th  July,  1859,  and  there  was  no 
proof  that  such  a  power-of-attomey  ever  existed. 

Pitcher  (C  jB.  Stephen  with  him)  showed  cause — The  first  point 
is  not  taken  in  the  memorandum.  The  will  is  before  the  Court, 
and  the  executors  being  the  trustees,  the  probate  was  evidence  of 
the  due  execution  of  the  will.  The  point  really  taken  by  the  defen- 
dants was  that  the  sequestration  by  the  trustees  had  not  the  effect 
of  vesting  the  legal  estate  in  the  official  assignee;  and  the  Courtis 
entitled  to  look  at  the  will,  in  order  to  see  whether  it  gave  the 
trustees  the  legal  estate.  If  the  contention  of  the  other  side  is 
correct,  then  there  may  be  a  partial  sequestration  of  an  estate, 
the  personal  property  only  vesting  in  the  official  assignee,  a  state 
of  circumstances  not  contemplated  by  the  Insolvent  Acta. 

Barton  in  reply. 

Cur.  adv.  vult. 

On  20th  August,  His  Honour  the  Chief  Justice  delivered  the 
written  judgment  of  the  Court  (Martin,  C.J.,  Faucett,  J.,  and 
Windeyer,  J.,  as  follows : — 

Sib  J.  Martin,  C.J.  These  were  three  actions  of  ejectment  Martin,  c.J. 
brought  by  the  plaintiff,  as  the  assignee  of  the  insolvent  estate  of 
Richard  Baker,  deceased.  There  was  a  verdict  for  the  plaintiff 
in  each  case  by  the  direction  of  Mr.  Justice  Windeyer, 
who  revised  a  nonsuit  but  reserved  leave  to  the  defendants 
to  move  to  enter  a  nonsuit  on  points  some  of  which  were 
common  to  all  the  actions,  and  others  of  which  applied  to 
two  of  them  individually.  All  the  Rules  were  argued  together 
and  we  now  deal  with  them  collectively  in  this  one  judgment, 

Richard  Baker,  of  Tenterfield,  died  on  the  4th  of  April,  1863, 
having  first  made  his  will  on  the  30th  March  preceding.    He 
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L884       thereby,  in  tlie  first  place,  appointed  Edward  Irby  and  George 
Lyons     ^  Willson  as  solo  executora  and  administrators  of  his  estate,  both 
••         pei'sonal  and  real,  and  then  proceeds  as  follows: — ^^  And  for  the 
better  carrying  out  this  my  last  will  and  testament,  I  hereby 
give,  devise  and  bequeath  all  my  property  and  estate,  both  real 
and  personal,  and  of  whatsoever  the  same  may  be  and  whereso- 
ever situated,  which  I  shall  be  possessed  of  at  the  time  of  my 
decease  and  over  which  I  can  exercise  any  disposing  power,  unto 
the  said  Edward  Irby  and  George  Willson,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts  hereafter  expressed." 
He  then  directs  them  to  sell  certain  horses  and  cattle  and  his 
property  at  Stroud  if  it  realises  10002.,  and  to  raise  upon  mort- 
gage of  his  Tenterfield  property  the  sum  of  2200Z.,  to  pay  off 
money  due  to  Frederick  Morgan,  and  also  such  further  sum  as 
may  be  necessary  in  order  to  pay  off  all  his  just  debts.     He  then 
goas  on  to  say — "  Should  the  property  I  have  directed  to  be  sold 
and  the  money  I  have  directed  to  be  raised  on  mortgage  not 
be  sufficient  to  pay  all  my  just  and  lawful  debts,  I  further  direct 
that  the  same  be  a  lien  and  charge  upon  the  property  in  both 
stores  and  public-house."     The  testator,  after  "  the  due  payment" 
of  all  his  debts,  leaves  and  bequeathes  to  the  said  Edward  Irby 
and  George  Willson  the  whole  of  the  residue  of  his  property  in 
trust  for  his  wife  for  life,  or  till  she  marries ;  and,  on  her  death  or 
marriage,  he  makes  provision  for  the  sale  of  his  property,  of  what 
nature  soever,and  the  division  of  the  proceeds  amongst  his  children. 
The  will  concludes  thus: — "  I  further  declare  it  to  be  my  last 
will  that  whatever  it  may  be  necessary  for  my  executors  or 
trustees,  or  those  who  may  be  hereafter  appointed,  to  do,  the 
public-house  property  be  kept  intact  and  entire,  and  that  that  be 
not  on  any  account  sold  or  disposed  of  until  the  time  above- 
specified   shall   arrive."      This   will  was   duly  proved  by  the 
executors,  and  probate  then  was  granted  to  them  on  the  22nd  of 
May,  1863.      The  testator's   real   and  personal   assets  proving 
insufficient  for  the  payment  of  his  debts,  the  executors — the  said 
Edmund  Irby  and  George  Willson — petitioned  the  Chief  Com- 
missioner of  Insolvent  Estates  on  the  1st  December,  1868,  to 
place  the  estate  under  sequestration,  which  the  Commissioner 
accordingly  did  by  order  bearing  date  the  1st  July,  1868.    By 


V. 

Baker. 
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this  order  John  Piper  M'Kenzie  was  appointed  the  assignee  of        1884 
the  said  estate,  and  since  then  the  plaintiff,  before  the  commence-       Lyons 
ment  of  these  actions,  duly  become  the  assignee  in  the  place  of 
the  said  John  Piper  M'Kenzie.     It  is  contended,  on  behalf  of  the 
defendants  in  all  these  actions,  that  the  executoi-s,  Irby  and 
Willson,  had  no  power  to  place  the  estate  under  sequestration, 
they  not  being  persons  "  legally  vested  with  the  administration 
of  the  estate"  of  the  testator,  Richard  Baker.     In  support  of  this 
objection,  it  was  urged  that,  for  the  purpose  of  showiug  that  the 
testator's  real  estate  vested  in  these  executors,  it  was  necessary 
to  prove  in  these  actions  the  due  execution  of  the  will,  the  proof 
in  the  Ecclesiastical  jurisdiction  going  for  nothing.     The  only 
proof  tendered  being  that  of  the  handwriting  of  one  of  the 
attesting  witnesses,  then  dead,  without  any  evidence  being  ten- 
dered of  the  death  of  the  other  witness,  or  of  any  search  or 
inquiry  for  him,  it  was  contended  that  the  will  could  not  be 
admitted.    It  was  urged,  in  answer  to  this  objection,  that  by  the 
express  terms  of  the  will  the  executors  had  conferred  on  them 
full  and  complete  power  to  dispose  of  the  real  estate  as  such 
executors,  and  that  their  status  as  executors  being  conclusively 
established  by  the  probate,  that  was  all  that  was  necessary  to 
show  that  such  power  of  disposing  was  conceded  to  them  by  the 
will.    We  think  that  this  answer  is  a  good  one,  and  that  in 
this  case   the  will    need    not  be  proved   otherwise  than    by 
the  production  of  the  probate.       In  support  of  this  view  there  is 
abundant  authority,  of  which  it   is  sufficient  to  refer  only  to 
two:  Shaw  v.  Bouncer  (1);  and  Robinson  v.  iot^a^^r  (2); confirmed 
by  the  Lords  Justices  on  Appeal  (3).    In  the  last  case  the  Master 
of  the  Rolls  said  (p.  597): — "It  is  quite  settled  that  land  devised 
to  executors  subject  to  a  general  charge  of  debts,  or  in  trust  to 
pay  debts  generally,  will  enable  the  executors  to  sell  and  make  a 
good  title  to  the  land."    In  this  case  the  power  of  the  executora 
to  sell  for  the  payment  of  the  testator's  debts  was  expressly  con- 
ceded, and  the  probate  therefore  gave  them  authority  to  sell  the 
whole   of   the  testators  property,  and  they  so  became   legally 
vested  with  the  administration  of  his  estate. 
The  real  estate,  the  subject  matter  of  these  three  actions,  became 

(1)  1  Keen  559.  (2)  17  Beav.  592.  (3)  6  De  G.  M.  &  G.  273. 
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1884  vested  in  the  testator  by  five  separate  titles.  In  the  actions  against 
Lyons  William  Berkin  Baker  and  Benson  Baker,  there  was  a  piece  of  land 
claimed,  containing  fifty  acres,  granted  to  John  O'Connor  in  18-58, 
and  by  him  conveyed  to  the  testator  by  indenture  bearing  date 
the  14th  May,  1860.  The  handwriting  of  the  attesting  witness 
to  this  indenture  was  proved,  and  also  that  twenty  years  ago  he 
had  disappeared  from  Tenterfield,  where  he  was  residing  at  the 
time  of  the  attestation,  and  had  not  since  been  heard  of.  It  was 
contended  that  that  was  not  enough,  inasmuch  as  some  evidence 
should  have  been  given  of  some  search  for  this  witness,  but  as 
inquiries  at  a  witness's  last-known  residence  are  sufficient  to  let 
in  proof  of  his  handwriting,  a  fortiori,  evidence  that  for  twenty 
years  he  had  not  been  seen  in  the  town  where  he  was  when 
he  attested  the  deed  in  question  is  enough  to  let  in  such 
deed.    There  is  nothing,  therefore,  in  this  ground  of  objection- 

In  the  action  against  Curry  and  wife,  the  land  claimed  was 
an  allotment  gi-anted  to  Oswald  Bloxsome  the  younger  in  1858, 
and  by  him  conveyed  to  the  testator  by  indenture  bearing  date 
the  20th  July,  1859.   This  deed  is  executed  by  Oswald  Bloxsome, 
the  elder,  under  a  power-of-attorney,  which  was  not  forthcoming 
at  the  trial ;  but  its  non-production  was  accounted  for,  and  it  was 
proved  by  Oswald  Bloxsome   the  elder  that   he  being  in  this 
colony  and  his  son  in  England,  he  received  a  power  of  attorney 
to  enable  him  to  manage  his  son's  affairs  generally  in  this  colony; 
that  he  had,  under  this  power,  executed  this  and  other  deeds 
without  objection  by  his  son,  and  that  he  believed  he  signed  the 
deed  in  question  under  an  authority  given  him  by  the  power  of 
attorney  to  sign  such  a  deed.       That  evidence  was,  we  think, 
sufficient  to  prove  the  existence  of  this   power,  and  that  it 
authorised  the  execution  by  Oswald  Bloxsome  the  elder  as  the 
attorney  of  the  grantee.     There  is  nothing,  therefore,  in  this 
objection. 

Finally,  it  was  contended  that,  admitting  the  power  of  the 
executors  to  place  the  testator's  estate  under  sequestration, 
the  legal  estate  of  the  lands  in  question  did  not  pass  to  the  plain- 
tiff as  the  official  assignee.  A  reference  to  sees.  4  and  53  of  the 
Act  5  Vic.  No.  17,  and  sec.  14  of  the  7  Vic.  No.  19,  shows  that 
this  objection  also  is  untenable.    Sec.  4  gives  to  any  person, 
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legally  vested  with  the  administration  of  the  estate  of  any  per-.       1884 
son  deceased,  power  to  ask  the  Court  to  place  such  estate  under      Lyons 
sequestration,  and  enacts  that  after  the  order  for  sequestration  is      ^  ^' 
made,  "  the  like  proceedings  shall  and  may  be  had  and  take  place 
concerning  such  estates,  and  the  persons  in  whom  the  administra- 
tion thereof  is  legally  vested    ...    as  are  herein  provided 
concerning  other  estates  and  other  insolvents."      Sec.  53  enacts 
that  the  order  for  sequestration  shall  vest  in  the  Chief  Commis- 
sioner all  the  insolvent's  estate;  and  sec.  14  of  7  Vic.  No.  19  vests 
the  insolvent's  estate  in  the  assignee,  as  before  that  it  was  vested 
in   the  Chief  Commissioner.      For  these  reasons    we   are    of 
opinion  that  the  Rules  in  this  case  should  be  discharged,  with 
costs. 

Rules  discharged,  ivith  costs. 

Attorneys  for  plaintiff:  Jones  Jk  Jones, 
Attorneys  for  defendants :  Rohberds  &  Son, 


SEIVL  V,  BROWN.  ^^^  14^ 

Contract  for  sale  of  stations  with  sheep  estimated  cU  14,000 — Short  dUivery, 

Dbclabation  on  an  agreement  by  which  the  defendant  sold  to  the  plaintiff  two  Martin,  C.J., 
stationB  together  with  the  whole  of  his  sheep,  estimated  at  14,000,  for  the  price    ^'CMcett,  J. 
of  24,7502.,  upon  the  terms  {inter  alia)  that  the  plaintiff  was  not  to  require  muster   nr-„^jL  j 
and  delivery  of  the  said  sheep,  or  to  claim  compensation  if  there  were  not  the  * 

estimated  number  on  the  said  stations.  Averment  of  performance  of  conditions 
precedent.  Breach  that  there  were  not  14,000  sheep  on  the  said  stations,  but  a 
much  less  number,  that  is  to  say,  the  number  of  8808. 

ffeldf  bad  on  demurrer.  The  words  "estimated  at  14,000"  do  not  show  a 
■ale  of  14,000  more  or  less.  By  the  contract  the  plaintiff  purchased  the  whole  of 
the  defendant's  sheep  on  the  stations  for  a  lump  sum,  and  he  cannot  recover  oom- 
penaation  for  any  deficiency  in  the  number. 

Demueber.  Declaration.  James  Seivl  sues  John  Brown  for 
that  the  plaintiff  and  defendant  entered  into  an  agreement  in 
-writing  in  the  words  and  figures  following : — "  Agreement 
made  this  8th  day  of  September,  1882,  between  John  Brown^ 
of  Emu  Hall,  Emu^  Plains,  near  Penrith,  in  the  oolony 
of  New  South  Wales,  hereinafter  designated  vendor,  of  the 

W2 
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1884       one  part,  and  James  Seivl,  of  Murrurundi,  in  ihe  said  colony, 
Ssivi.       grazier,  hereinafter  designated  purchaser,  of  the  other  part.    The 
Brown      vendor  agrees  to  sell  and  the  purchaser  to  purchase  all  the  free- 
hold lands,  hereditaments,  and  premises,  leases,  auction  le&ses, 
pre-emptive  leases,  auction  rights,  conditional  rights,  improvement 
rights,  and  other  purchases,  and  all  other  rights  and  interests  of 
or  belonging  to  the  said  vendor  in  land  situate  at  Turee  Vale, 
together  with  the  Yari-aman  run  or  station,  and  together  also  with 
the  whole  of  the  vendor  s  sheep,  estimated  at  14,000;  cattle,  esti- 
mated at  500;  and  horses,  estimated  at  10,  (except  one  hor^ 
which  the  vendor  retains  for  his  daughter)  now  running  and 
depasturing  at  Yarraman  and  Turee  Vale  aforesaid,  for  the  price 
or   sum  of  24,750i.,  upon  terms  following,  that  is  to  say:— 
The  purchaser  to  pay  to  the  vendor  the  sum  of  37502.  on  sign- 
ing this  agreement,  in  cash,  and  the  sum  of  40002.  on  the  8th  day 
of  September  next,  with  interest  added  at  the  rate  of  six  per 
centum  per  annum,  secured  by  mortgage  over  10,000  of  the  said 
sheep ;  and  the  sum  of  lOOOl.  at  any  time  within  five  years,  with- 
out interest,  and  the  balance  by  the  purchaser's  four  promissory 
notes  of  even  dates  herewith  and  of  equal  amounts  at  two,  three, 
four,  and  five  years*  date,  with  interest  at  six  per  centum  per 
annum  added,  a  list  of  which  said  promissory  notes  is  contained 
in  the  schedule  hereto.      The  purchaser  is  not  to  require  muster 
and  delivery  of  the  said  sheep,  cattle,  or  horses,  or  to  claim  com- 
pensation if  there  are  not  the  estimated  numbei-s  on  the  said  runs. 
The  vendor  is  not  required  to  furnish  or  deliver  abstract  of  his  title 
to  any  of  the  said  lands,  hereditaments,  or  premises,  and  shall  not 
be  called  upon  to  produce  or  procure,  or  covenant  to  produce  any 
deeds,  copies  of  deeds,  or  evidences  of  title  whatsoever  in  support 
of  his  title,  or  in  verification  thereof.  All  attested  or  other  copies 
and  evidences  of  title  which  the  purchaser  shall  require,  and 
which  the  vendor  shall  be  able  and  willing  to  obtain^  shall  be  pro- 
cured at  the  purchaser's  expense.      The  purchaser,  knowing  the 
vendor's  title  to  the  various  conditional  purchases  and  freehold, 
waives  all  objections  thereto.    All  objections  which,  under  these 
conditions^   the    purchaser    can    take    to    the    title   shall  he 
delivered  to  Messieurs  Deane  &  Deane,  the  vendor's  solicitors, 
within    one    month    from    this    date,    and    objections    not 
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SO  taken  shall  be  deemed  to  be  waived,  and  the  purchaser  shall,  1884 
at  his  own  expense,  tender  to  the  vendor  or  his  solicitors  trans-  Suyl 
fers  which  shall  not  be  signed  till  all  the  said  promissory  notes  broww 
are  paid.  And  upon  the  completion  of  the  purchase  and  pay- 
inent  of  all  the  promissory  notes,  the  vendor  will  deliver  to  the 
purchaser  all  deeds  relating  solely  to  the  land  sold.  If  the 
purchaser  shall  fail  to  comply  with  these  conditions,  or  any  of 
them,  all  bills  and  promissory  notes  which  he  shall  have  paid  to 
the  vendor  on  account  of  his  purchase  shall  be  absolutely  foifeited 
to  the  vendor,  and  the  vendor  shall  be  at  liberty  to  sue  such 
purchaser  for  breach  of  contract,  or,  at  his  option,  to  resell  the 
property  in  any  manner  and  upon  such  terms  and  conditions  as 
he  may  think  proper;  and  all  lo»s  and  expenses  consequent  upon 
such  resale,  and  all  damages  which  the  vendor  may  sustain  there- 
by, shall  be  recoverable  by  him  from  the  purchaser  as  and  for 
liquidated  damages,  and  it  shall  not  be  necessary  to  give  any 
notice  of  such  resale.  If  the  vendor  shall  be  unable  or  unwilling 
to  remove  any  objection  which  the  purchaser  shall  be  entitled 
to  make  under  the  contract,  notwithstanding  any  endeavour  or 
offer  on  the  part  of  the  vendor  to  remove  the  same,  or  if  the  pur- 
chaser shall  fail  to  perform  any  of  the  conditions  of  this  contract, 
the  vendor  shall  be  at  liberty  to  rescind  the  contract,  and  upon 
returning  to  the  purchaser  all  money,  bills  and  promissory  notes 
given  by  him  as  aforesaid,  shall  not  be  liable  for  any  sum  for 
damages,  costs,  charges  or  expenses  whatsoever  incurred  by  the 
purchaser  in  and  about  the  contract.  The  purchaser  shall  be  at 
liberty  to  occupy  the  said  lands,  hereditaments  and  premises  until 
some  default  shall  be  made  in  payment  of  any  monies  due  under 
the  said  mortgage  or  of  any  of  the  said  promissory  notes,  or  in 
the  performance  of  any  of  the  conditions  of  this  contract.  The 
purchaser  to  pay  all  costs,  charges  and  expenses  in  connection 
with  the  sheep,  horses,  and  cattle  sold,  and  all  sums  of  money  due, 
or  to  grow  due  to  the  Crown  thereon,  and  interest,  rent,  assess- 
ments &nd  rates  relating  to  the  lands,  hereditaments,  and  premises, 
leases,  conditional  purchases,  improvement  purchases,  or  other  in- 
terests in  the  said  land,  and  all  other  dums  of  money  due  or  to  grow 
due  and  chargeable  upon  the  same  or  any  part  thereof  respectively. 
The  purchaser  to  have  the  right  upon  sale  of  the  said  property, 
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1884  and  upon  three  months'  notice  to  the  said  vendor  in  writing,  to 
Skivl  pfty  off  whatsoever  balance  may  be  due  hereunder.  The  purchaser 
Brown  ^'^^  to  be  at  liberty  to  assign  his  rights  under  this  contract  on  the 
vendor  approving  in  writing  of  the  intended  assignee.  In  witness 
thereof  the  said  parties  hereto  have  hereunder  set  their  hands. 
Signed  by  the  said  John  Brown  and  James  Seivl  in  the  presence 
of  William  Deane,  solicitor,  Sydney."  [The  schedule  above 
mentioned  is  then  set  out,  and  the  declaration  proceeds  as  fol- 
lows:— ]  And  the  plaintiff  says  that  the  said  agreement  was 
signed  by  the  plaintiff  and  the  defendant  respectively,  and  that 
the  names  John  Brown  and  James  Seivl  in  the  said  aorreement; 

o 

refer  to  and  are  the  defendant  and  the  plaintiff  respectively. 
And  the  plaintiff  says  he  paid  the  sum  of  37502.  in  cash  on  sign- 
ing the  said  agreement,  and  was  always  ready  and  willing  to 
carry  out  the  said  agreement  on  his  part.  And  all  conditions 
were  performed,  and  all  things  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiff  to  a  performance  by  the  defendant 
of  the  said  agreement,  and  to  have  the  said  number  of  sheep  and 
cattle  therein  mentioned.  Yet  there  were  not  14,000  sheep  and 
500  cattle  running  and  depasturing  on  the  said  stations  as  in  the 
said  agreement  mentioned,  but  a  much  less  quantity,  that  is  to 
say,  the  number  of  8808  sheep  and  the  number  of  359  cattle. 
And  by  reason  of  the  premises  the  plaintiff  has  lost  and  been 
deprived  of  a  large  number  of  sheep  and  cattle,  which,  according 
to  the  said  agreement,  he  ought  to  have  had;  and  has  been 
deprived  of  the  profits  which  he  would  have  made  from  the  keep- 
ing and  selling  of  the  said  sheep  and  cattle,  and  has  been  otherwise 
greatly  danmified. 
Demurrer  and  joinder. 

Salomons,  Q.C.  {PUcher  with  him),  for  the  defendant— No 
cause  of  action  is  shown  in  the  declaration.  It  is  expressly  agreed 
by  the  contract  of  sale  that  the  plaintiff  is  to  have  no  compensa- 
tion if  there  are  not  the  estimated  numbers  on  the  stations.  The 
contract  would  have  been  performed  if  there  had  only  been  one 
head  of  cattle  on  the  stations. 

Stephen,  Q.C.  {Rogers  with  him),  for  the  plaintiffs — This  was 
not  a  contract  for  the  sale  of  the  stations  with  all  the  sheep  and 
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cattle  thereon,  because  the  estimated  number  of  stock  is  mentioned,  1884 
and  thest  words  cannot  be  disregarded.  The  contract  is  equivalent  seivl 
to  the  sale  of  stations  with  14,000  sheep,  &c.,  more  or  less.  The  brown 
word  "  estimated"  means  that  there  are  so  many  sheep,  &c.,  "more 
or  less."  By  the  clause  which  provides  that  the  plaintiff  shall  not 
claim  compensation  if  there  are  not  the  "estimated  numbers"  on  the 
stations,  it  was  intended  to  provide  against  any  such  deficiency  as 
would  be  covered  by  the  words  "more  or  less."  It  is  nowhere 
said  that  the  plaintiff  will  not  be  liable  whatever  the  deficiency  in 
numbers  may  be ;  but  only  if  there  are  not  the  "  estimated 
nnmbers,"  which  means  14,000  sheep,  &c.  As  to  the  meaning 
to  be  put  on  the  word  "estimated,"  we  refer  the  Court  to 
Dart  on  Vendoi's  and  Purchasers,  pp.  651-3.  In  Portnian  v. 
Mill  (1),  the  contract  was  for  the  purchase  of  a  farm  described  as 
containing  "  349  acres  or  thereabouts,  be  the  same  more  or  less," 
and  contained  a  stipulation  "  that  the  parties  shall  not  be  answer- 
able or  accountable  for  any  excess  or  deficiency  in  the  quantity  of 
the  said  premises,  and  that  such  excess  or  deficiency  shall  not 
vacate  or  afiect  the  present  contract,  but  that  the  premises  shall 
be  taken  by  the  defendant  at  the  quantity  above  stated,  whether 
more  or  less."  The  farm  in  fact  only  contained  349  customary 
acres,  which  was  less  by  100  acres  than  the  same  number  of 
statute  acres.  Lord  Chancellor  Eldon  said  that  the  stipulation 
in  the  contract  that  the  parties  shall  not  be  answerable  for  any 
excess  or  deficiency  in  the  quantity  of  land,  would  not  cover 
so  large  a  deficiency  in  the  number  of  acres  as  was  alleged  to  exist 
in  that  case. 

Salomons  in  reply — We  sold  all  our  sheep,  &c.,  on  the  stations, 
and  the  plaintiff  has  got  them  all;  we  did  not  sell  a  number 
estimated  at  so  many  at  so  much  a-head,  but  we  sold  all  our  stock 
for  a  lump  sum.  The  way  to  arrive  at  the  meaning  of  the  clause 
releasing  us  from  any  responsibility  for  any  deficiency  is  to  put  the 
figures  "  14,000  "  in  place  of  the  words  "  estimated  number."  A 
great  deficiency  in  the  numbers  on  the  stations  may  be  evidence 
of  fraud  on  our  part,  but  the  plaintiff  cannot  recover  on  the 
contract:    Baglehole  v.  Walters  (2).     The  case  of  Portrnan  v. 

(1)  2  Russell  670.  (2)  3  Camp.  154. 
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1884       Mill  (3)  was  a  suit  for  specific  performance,  and  is  not  applicable 
Sbivl       here. 

r. 
Brown. 

Sir  J.  Martin,  C.J.    The  declaration  in  this  case  sets  out  an 

MaHin,  C.J.  agreement  between  the  plaintiff  and  the  defendant  by  whidi  the 
defendant  agrees  to  sell  and  the  plaintiff  to  buy  ''  all  the  freehold 
lands,  hereditaments,  and  premises,  &;c.,  together  with  the  Tarra- 
man  mn  or  station  and  together  also  with  the  whole  of  the 
vendor's  sheep,  estimated  at  14,000 ;  cattle,  estimated  at  500;  and 
horses,  estimated  at  10  ..  for  the  price  or  sum  of  24,750i.  .  ." 
By  this  contract  the  vendor  did  not  sell  14,000  sheep,  500  head  of 
cattle,  and  10  horses,  more  or  less ;  but  the  vendee  bought  the 
whole  of  the  vendor's  stock  at  these  places.  These  parties  estimated 
— that  is  to  say,  they  considered,  they  took  it  for  granted— that 
the  number  of  stock  on  the  runs  was  as  stated  in  the  agreement 
It  appears  from  the  contract  as  set  out  in  the  declaration,  that 
both  these  parties  were  aware  of  what  this  property  consisted, 
and  so  far  as  the  real  estate  is  concerned  the  vendee  knew  all 
about  the  title.    From  the  tenor  of  the  contract  it  is  evident  that 
he  also  knew  about  the  sheep,  cattle,  and  horses.     Both  parties, 
the  vendee  as  well  as  the  vendor,  knew  all  about  these  mattersu 
Under  these  circumstances,  they  made  the  contract  set  out  in  the 
declaration  for  the  sale  of  the  whole  of  the  stock  on  the  runs, 
which  they  estimated  to  contain  14,000  sheep,  500  head  of  cattle, 
and  10  horses.     Such  a  contract  is  not  equivalent  to  the  sale  of 
so  many  sheep,  cattle,  and  horses,  more  or  less.     If  it  were  so,  there 
might  be  something  in  Mr.  Stephen's  argument.    It  appears  to 
me,  however,  after  full  consideration,  that  such  was  not  the 
meaning  of  the  parties  as  evidenced  by  this  agreement,  otherwise 
what  is  the  reason  for  the  insertion  of  the  word  "  estimated."   I 
was  puzzled  at  first  about  the  meaning  of  that  word,  or  the 
benefit  to  be  derived  by  either  party  from  its  insertion.    But  I 
can  see  that  if  it  turned  out  that  the  sheep,  cattle,  and  horses 
delivered  were  very  far  short  of  the  number  mentioned  in  the 
contract,  such  a  fact  would  be  some  guide  as  to  whether  or  not 
there  was  fraud  on  the  part  of  the  vendor;  otherwise  I  cannot  see 
the  reason  for  inserting  these  words.    Further  on,  there  is  this 

(3)  2  RosseU  570. 
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provision  in  the  contract — ^"The  purchaser  is  not  to  require  muster 
and  delivery  of  the  said  sheep,  cattle,  or  horses,  or  to  claim  com- 
pensation if  there  are  not  the  estimated  numbers  on  the  said  runs." 
Now  it  appears  to  me  that  these  parties,  by  making  a  contract  of 
this  kind,  intended  that  the  vendor  should  not  be  responsible  for 
any  deficiency  in  the  estimated  numbers;  and  certainly  plainer 
words  could  not  be  used  to  effect  this  purpose.  The  stipulation 
that  the  purchaser  is  not  to  require  muster  and  delivery,  or  to 
claim  compensation  if  there  are  not  the  estimated  numbers,  is 
equivalent  to  saying  "There  are  the  sheep,  cattle,  and  horses,  you 
take  them  as  they  are;  I  have  no  responsibility  to  deliver  them; 
I  estimate  them  as  so  many;  if  there  are  less,  you  must  still  pay 
me,  if  there  are  more  I  cannot  make  any  claim  on  you."  That 
appears  to  me  to  be  the  contract  which  these  parties  made,  and  I 
can  hardly  understand  that  there  can  be  anything  unreasonable 
in  such  a  contract.  Our  judgment  must,  therefore,  be  for  the 
defendant. 


1884 


Sbiyl 

V. 

Brown. 


Faucett,  J.  There  may  be  some  difficulty  in  coming  to  a 
conclusion  in  this  case,  but,  on  the  whole,  I  agree  with  their 
Honours  in  thinking  that  the  demurrer  must  be  allowed — the 
contract  is  a  strange  one  for  the  parties  to  enter  into,  because  it 
appears  to  be  entirely  in  favour  of  the  vendor,  and  against  the 
interest  of  the  purchaser.  If  the  plaintiff  were  as  well  aware  of 
the  state  of  the  property  he  was  buying  as  of  the  title  to  the 
land,  we  might  be  able  to  see  a  reason  why  he  was  willing  to 
agree  to  the  stipulations  of  this  contract.  However  that  may  be, 
we  must  take  the  agreement  as  we  find  it.  It  is  quite  clear 
from  it  that  the  vendor  was  disposing  of  all  the  stock  which  he 
bad  on  the  stations,  the  purchaser  apparently  living  at  Mur- 
lurundi,  in  the  neighbourhood  of  the  stations.  The  vendor  was 
selling  all  his  landed  property  on  these  stations,  and  also  all  the 
stock  which  he  had  there,  which  he  estimated  at  so  many.  For 
my  part  I  am  unwilling  to  think  that  the  word  "  estimated"  was 
introduced  with  a  view  of  bringing  any  action  like  the  present, 
or  with  a  view  of  setting  up  a  case  of  fraud,  if  the  sheep  and 
cattle  delivered  should  fall  short  of  the  numbers  estimated.  I 
rather  think,  although  I  am  not  prepared  to  dissent  from  His 


FauceU,  J. 
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1884        Honour  the  Chief  Justice  on  this  point,  that  the  word  "  estimated** 

Skitl       means  estimated  by  the  vendor,  because  how  could  the  purchaser 

Browx      hftve  estimated  the  number  of  the  vendor  s  stock  unless  he  was 

acquainted  with  the  runs  and  the  number  and  description  of  the 

stock  on  it? 

Then  comes  the  question  whether  this  expression  means  more 
than  a  sale  of  14,000  sheep,  more  or  less.  From  the  terms  of 
the  agreement  it  appears  to  me  that  the  contract  between 
these  parties  was  altogether  different.  The  defendant  did  not 
sell  14,000  sheep  more  or  less,  but  he  sold  all  the  stock  on  his 
stations,  which  he  estimated  at  14,000  sheep,  &c.  Coming  now 
to  the  subsequent  terms  of  the  contract,  the  matter  appears  clear. 
By  these  conditions  two  things  are  provided  for.  First,  that  the 
purchaser  shall  not  be  entitled  to  require  muster  and  delivery, 
so  that  the  very  means  by  which  the  exact  number  of  sheep  and 
cattle  on  the  stations  might  be  estimated  is  provided  against, 
showing  that  the  defendant  did  not  intend  to  sell  14,000  sheep 
more  or  less,  but  the  whole  of  his  stock  on  the  stations.  I  cannot 
see  why  these  words  should  have  been  inserted,  except  for  the 
purpose  of  the  following  clause,  which  provides  that  the  purchaser 
is  not  to  be  entitled  to  compensation  if  there  are  not  the  esti- 
mated numbers  on  the  stations.  The  vendor  is  not  bound  to 
make  delivery  of  any  at  all,  and  therefore  he  is  not  liable  to  pay 
compensation  for  short  delivery.  Although  I  am  disposed  to 
think  that  the  word  "  estimated"  would,  if  standing  by  itself, 
mean  "  more  or  less,"  yet  the  other  terms  of  the  contract  show 
that  the  intention  was  to  sell  the  whole  of  the  stock  on  the 
stations.  I  must  say  that  I  was  struck  by  the  expression  of  the 
Lord  Chancellor  in  the  case  of  Portman  v.  MiU  (4).  But  it  does 
not  appear  in  that  case  whether  the  property  was  sold  at  so  much 
an  acre,  or  for  a  lump  sura.  If  the  land  was  sold  at  so  much  an 
acre,  that  decision  would  have  no  bearing  on  this  case.  If  it 
were  sold  for  a  lump  sum,  then,  since  a  Court  of  Equity  allows 
compensation  whether  the  purchaser  was  misled  or  not,  that 
decision  might  be  applicable  here.  I  agree  vdth  His  Honour  in 
thinking  that,  if  the  numbers  were  largely  below  those  estimated, 
such  a  fact  might  be  evidence  of  fraud. 

(4)  2  RuflseU  570. 
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WiNBETER,  J.     I  am  of  the  same  opinion.     If  the  agreement       1884 
had  heen  for  the  sale  of  14,000  sheep  more  or  less,  or  for  the  sale       sviyl 
of  a  number  estimated  at  14,000,  there  might  have  been  some     ^^' 
force  in  Mr.  Stephen's  argument ;  but  the  contract  was  for  the 
sale  of  the  whole  of  the  sheep  on  these  stations.    The  clause  ^^*^^y^^t  J. 
estimating  the  number  of  sheep  at  a  certain  number  is  not  an 
unreasonable  one  in  a  contract  signed  by  both  parties.      The 
words  might  be  useful  to  the  plaintiff  if  he  wished  to  establish  a 
case  of  fraud.    Then  comes  this  further  proviso,  that  the  pur- 
chaser is  not  to  require  muster  and  delivery,  or  to  claim  compen- 
sation if  there  are  not  the  estimated  numbers.     It  appears  to  me 
that  if  any  meaning  is  to  be  put  on  this  proviso,  it  is  the  meaning 
contended  for  by  the  defendant,  that  is  to  say,  that  he  is  not  to 
be  held  answerable  for  any  deficiency  in  numbers. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff:  Abbott  <k  Allen. 
Attorneys  for  defendant :  Deane  <fc  Deane, 


WRIGHT  V.  KELLY.  Aug.  6. 

Promise  to  pay  stamp  duty — Payment  under  undue  pressure — Consideration. 

The  plaintiflf  sold  his  sUtion  to  the  defendant  for  25,000/.  j  half  the  purchase  wJ^J^g^' j' 
money  to  be  paid  down,  and  the  balance  on  completion  of  the  transfer.    The  ^^  ' 

deposit  was  paid,  and  an  agreement  to  the  effect  above  stated  was  signed  by  both  Innes,  J. 
parties.  No  mention  was  made  in  the  written  agreement  as  to  who  was  to  pay  the 
Btamp  duty;  but  the  jury  found  that  the  plaintiff,  after  the  sale,  verbally  promised 
the  defendant  to  pay  it.  When  the  parties  met  in  order  to  complete  the  transfer, 
it  was  agreed  that  the  defendant  should  give  the  plaintiff  an  order  on  Goldsbrough 
&  Co.  for  the  balance.  The  defendant,  however,  refused  to  hand  over  the  order 
onless  the  plaintiff  gave  him  a  cheque  for  the  stamp  duty,  amounting  to  651.  This 
the  plaintiff  did,  under  protest,  and  brought  the  present  action  for  money  had  and 
received,  to  recover  the  money  which  he  aUeged  he  had  paid  under  duress  and 
without  consideration.  It  was  admitted  that,  in  the  absence  of  special  agreement, 
the  defendant,  as  purchaser,  was  under  the  obligation  of  paying  the  stamp  duty. 
Verdict  for  the  defendant. 

Held,  that  the  promise  made  by  the  plaintiff  was  without  consideration ;  and 
that  the  stamp  du^  was  paid  by  him  under  such  circumstances  of  undue  pressure 
as  entitled  him  to  recover  it  back  from  the  defendant.  Verdict  set  aside  and 
ordered  to  be  entered  for  the  plaintiff  with  55^  damages. 
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im  Declaration  for  money  payable  by  ihe  defendant  to  the 

~  plaintiff  for  lands,  statioos,  and  runs  sold,  conveyed,  and  trans- 
ferred by  tbe  phuniiff  to  the  defendant;  and  for  money  paid  by 
the  plainUff  for  the  defendant  on  his  account;  and  for  money 
received  by  the  defradant  to  the  use  of  the  plaintiff;  and  for 
money  found  to  be  due  frwn  the  defendant  to  the  plaintiff  on 
accounts  stated  between  them. 

Plea:  Never  indebted. 

This  action  was  brought  to  recover  the  amount  of  551.  paid  by 
the  plaintiff  to  the  defendant  under  the  following  circumstanoes:— 
The  plaintiff  sold  to  one  Langtree  his  station  of  Booroomagga  for 
2bfiOOL  The  defendant  took  over  the  purchase  from  Langtree 
and  paid  the  plaintiff  a  deposit  of  12,5001.  A  written  agreement 
was  drawn  up  between  the  plaintiff  and  defendant,  by  which  the 
balance  of  the  purchase-money  was  to  be  paid  on  completion  of  the 
transfer,  but  no  mention  was  made  in  it  as  to  who  was  to  pay  the 
stamp  duty.  The  evidence  at  the  trial  was  conflicting  as  to 
whether  a  verbal  agreement  had  been  made,  subsequent  to  Uie 
purchase  of  the  station,  that  the  plaintiff  was  to  pay  the  daty. 
It  was  admitted  by  counsel  that,  in  the  absence  of  any  special 
agreement,  the  defendant,  as  vendee,  was  under  the  obliga- 
tion of  paying  the  stamp  duty  on  the  conveyance.  When  the 
parties  met  in  order  to  complete  the  sale  and  transfer,  it  was 
agreed  that  the  defendant  should  give  the  plaintiff  an  order  on 
Messrs.  Goldsbrough  for  the  balance  of  the  purchase-money.  The 
order  was  drawn  out»  but  the  defendant  refused  to  hand  it  over 
unless  the  plaintiff  paid  the  stamp  duty.  The  plaintiff  accordingly 
gave  the  defendant  a  cheque  for  the  duty,  amounting  to  holt 
under  protest,  and  this  action  was  brought  to  recover  that  suiUi 
which  the  plaintiff  alleged  that  he  had  paid  under  duress. 

The  action  was  tried  before  Sir  0.  Innes,  J.,  and  a  jury  of  four. 
Verdict  for  the  defendant,  the  jury  finding  specially  that  the 
plaintiff  had  promised  to  pay  the  stamp  duty.  Leave  was  reserved 
for  the  plaintiff  to  move  to  set  the  verdict  aside  and  to  enter  a 
verdict  for  him  with  552.  damages. 

A  Rule  nisi  having  been  granted  on  28th  April,  pursuant  to 
leave  reserved,  upon  the  grounds  that  the  alleged  agreement  by 
the  plaintiff  to  pay  the  stamp  duty  was  without  any  consideration 
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and  was  not  referred  to  in  the  agreement  in  writing  for  the  sale        1884 
of  the  station,  and  that  such  payment  was  made  under  duress: —     Wkioht 

V, 

Kelly, 
Owen,  Q.C.  (C  B,  Stephen  with  him),  for  the  plaintiff,  moved 

to  make  a  Rule  absolute — ^There  was  no  consideration  for  the 

payment  by  the  plaintiff  of  the  stamp  duty ;  the  money  was  paid 

by  him  under  protest,  and  in  consequence  of  the  duress  put  upon 

him:  Fvaser  v.  Pendlebui*y  (1). 

0.  B.  Simpson  (O'Connor  with  him)  showed  cause — The  pay- 
ment was  voluntary:  Brown  v.  McKinally  (2);  England  v. 
Marsden  (3);  Fulham  v.  Down  (4).  Payments  made  under  pro- 
test in  order  to  obtain  a  specific  thing  may  be  recovered,  but  the 
rule  does  not  apply  here,  where  the  article,  to  obtain  which  the 
money  was  paid,  is  only  a  sum  of  money :  Barber  v.  Pott  (5).  The 
giving  of  an  order  on  Messrs.  Goldsbrough  was  a  consideration 
for  the  promise  made  by  the  plaintiff  to  pay  the  amount  of  the 
duty. 

Sir  J.  Martin,  C.J.  In  this  case  the  plaintiff  sued  the  defendant  MaHin,  C.J. 
for  money  had  and  received  for  the  use  of  the  plaintiff.     There 
were  other  counts,  but  this  is  the  one  material  to  the  question 
before  us.    The  defendant  pleaded  never  indebted. 

At  the  trial  it  was  proved  that  the  plaintiff  and  defendant 
agreed,  the  plaintiff  to  sell,  and  the  defendant  to  buy,  a  station, 
with  a  quantity  of  sheep  and  cattle,  for  the  sum  of  25,000Z.;  one- 
half  of  which  money  was  to  be  paid  down,  and  the  balance  on  the 
completion  of  the  transfer.  The  original  agreement  was  not 
forthcoming  at  the  trial,  but  one  of  the  parties  stated  orally  that 
it  was  in  the  terms  above  set  out,  and  the  other  party  assented 
to  the  correctness  of  the  statement  so  made.  A  copy  of  the 
agreement  entered  into  between  the  parties  was  put  in  evidence, 
and  that  copy  is  in  the  terms  above  mentioned.  After  entering 
into  this  agreement,  the  deposit  of  12,500Z.  was  paid;  but  when 
the  parties  came  to  settle  for  the  payment  of  the  balance,  a 
dispute  arose  as  to  whether  the  stamp  duty  on  this  transaction, 

(1)  31  L.J.  C.P.  1.  (2)  1  Eap.  279.  (3)  L.R.  1  C.P.  629. 

(4)  6  Esp.  26  (Note).  (5)  28  L.  J.  Ex.  381. 
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1864       amounting  to  S5L,  should  be  paid  by  the  plaintiff  or  by  the 
^aiQHT     defendant.  In  the  agreement  there  is  no  mention  whatever  made 
V.  of  the  liability  of  either  one  side  or  the  other  to  make  this  pay- 

ment, but  it  was  admitted  at  the  trial  that,  in  the  absence  of  any 
stipulation,  the  burden  of  paying  the  stamp  duty  rested  on  the 
vendee,  not  on  the  vendor.  There  was  no  evidence  given  on  that 
head,  but  the  practice  was  admitted  to  be  so.  There  being  no 
mention  of  it  in  the  contract  between  these  parties,  it  followed  that, 
in  the  absence  of  a  special  agreement,  the  liability  to  pay  this 
stamp  duty  rested  on  the  defendant.  When  the  parties  came  to 
settle  about  the  payment  of  the  balance,  the  defendant  drew  an 
order  upon  Messrs.  Goldsbrough  &  Co.  for  the  balance,  amounting 
to  12,5002.,  but  he  declined  to  hand  it  over  to  the  plaintiff  unless 
the  plaintiff  paid  the  stamp  duty ;  whereupon  plaintiff,  in  order  to 
obtain  this  order  for  12,5002.,  paid  the  551.  under  protest,  and 
seeks  to  recover  back,  in  the  present  action,  the  money  which  he 
had  so  paid.  At  the  trial  there  was  a  controversy  whether  the 
plaintiff  had  at  any  time  promised  to  pay  this  55L;  but  the  jury 
came  to  the  conclusion  that  the  view  presented  to  them  by  the 
defendant  was  the  correct  one,  and  they  disbelieved  that  of  the 
plaintiff;  and  returned  a  verdict  for  the  defendant. 

That  raises  the  first  of  these  questions.  Assuming  that  the 
jury  found  that  the  plaintiff  did  make  this  promise,  was  the  pro- 
mise made  by  him  for  any  consideration  ?  I  can  see  no  consi- 
deration whatever  for  it.  The  plaintiff  was  entitled  to  be  paid 
on  completion  of  the  transfer  the  sum  of  12,5002.  I  can  see  no 
advantage  which  he  obtained,  and  no  additional  benefit  conceded 
to  him  as  a  consideration  for  his  making  the  promise  to  pay  the 
stamp  duty.  Such  promise,  so  far  as  the  evidence  discloses, 
was  made  entirely  without  any  consideration,  and  therefore  is  not 
binding  upon  the  plaintiff.  It  is  said  that  it  was  an  advantage 
for  him  to  be  paid  by  an  order  on  Goldsbrough  &  Co.  I  cannot 
see  that  such  a  mode  of  payment  was  more  beneficial  to  him 
than  a  cheque  on  a  bank,  and  certainly  it  is  not  more  beneficial 
than  a  payment  in  cash,  to  which  he  was  entitled  by  the  contract 
There  was  therefore  no  consideration  for  the  promise,  and,  so 
far  as  that  ground  is  concerned^  the  verdict  of  the  jury  is 
eiToneous. 
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Then  comes  this  other  question — whether  the  action  will  lie  at  >884 
the  suit  of  the  plaintiff?  He  was  not  compelled,  it  was  said,  to  ~  Bright 
make  this  payment,  since  he  was  under  no  personal  duress.  We  Kj^^y 
have  been  referred  to  the  summing  up  of  Lord  Kenyon  in  the 
case  of  Fulham  v.  Down  (6).  But  that  case  is  not  exactly  like 
this.  There,  after  an  action  had  been  brought,  cei*tain  payments 
were  made ;  and  the  learned  judge  made  some  remarks  about  not 
re-opening  the  settlement  of  a  matter  which  had  been  in  contro- 
versy between  the  parties.  We  have  been  referred  to  a  number 
of  cases,  but  the  principle  appears  to  be  stated  correctly  in 
Bmcoe  on  Evidence  (p.  517) :  "The  mortgagee  having  agreed  to 
assign  his  securities  on  payment  of  principal,  interest,  and  costs, 
made  a  claim  for  costs  to  which  he  was  not  entitled,  and  on  his 
refusal  to  execute  the  assignment  on  any  other  teims,  the 
assignee,  by  direction  of  the  mortgagee,  paid  the  sum  demanded 
under  protest.  Held,  that  the  mortgagor  could  recover  the 
excess,  as  paid,  not  under  duress  in  the  strict  legal  sense,  but  as 
paid  involuntarily  under  undue  pressure,"  and  for  this  Fraser  v. 
Pendlebury  (7)  is  cited.  At  page  4  of  the  report  of  that  case,  in 
the  judgment  of  Byles,  J.,  His  Lordship,  after  referring  to  Viner's 
Abridgment  and  Sheppard'a  Touchstone,  goes  on  to  say :  "  The 
question  therefore  here  is  whether  this  was  a  voluntary  pay- 
ment? For  this  purpose  there  is  no  difference,  whether  the 
duress  be  of  goods  and  chattels,  or  of  real  property,  or  of  the 
person.  In  all  cases,  especially  if  the  money  be  paid  under  pro- 
test, it  is  an  involuntary  payment ;  it  is  made  under  undue  pres- 
sure, and  can  be  recovered  back."  This  is  substantially  the  same 
as  expressed  by  Lord  Ellenhorough  in  the  case  of  Smith  v. 
Cuj^  (8):  "This  is  not  the  case  of  par  delictum,  it  is  oppression  on 
the  one  side  and  submission  on  the  other.  It  never  can  be  predi- 
cated as  par  delictum  where  one  holds  the  rod  and  the  other  bows 
to  it  There  was  an  inequality  of  situation  between  these  parties; 
one  was  creditor,  the  other  debtor,  who  was  driven  to  comply 
with  the  terms  which  the  former  chose  to  enforce.  And  is  there 
any  case  where,  money  having  be  enobtained  extorsively,  and  by 
oppression,  and  in  fraud  of  the  party's  own  act,  as  it  regards  the 
other  creditors,  it  has  been  held  that  it  may  not  be  recovered 

(6)  6  Esp.  26  (A'oto).  (7)  31  L.J.  C.P.  1.  (8)  6  M.  &  S.  160. 
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1884  back  ?  On  the  contrary,  I  believe  it  has  been  tiniformly  de- 
Wright  cided  that  an  action  lies."  The  head-note  to  AtJdifison  v.  Denby 
jr  ^'  .  (9),  another  case  refen-ed  to,  is  as  follows : — *'  The  plaintiff,  being 
indebted  to  the  defendant  and  other  creditors,  offered  a  composi- 
tion of  5a.  in  the  £,  which  some  of  the  creditors  assented  to.  The 
defendant  at  first  refused,  but  ultimately  was  induced  to  sign  the 
deed  by  the  plaintiff  giving  him  a  bill  of  exchange  and  50Z.  in 
money,  in  addition  to  the  composition  money.  Some  of  the 
creditors  had  refused  to  sign  unless  the  defendant  signed,  and  of 
this  the  defendant  was  aware.  Heldy  that  the  plaintiff  was  en- 
titled to  recover  back  his  50Z.  from  the  defendant."  Lord  Chief  Jus- 
iice^Gockhum.m  delivering  judgment,says: — "We  are  all  of  opinion 
that  the  cases  of  Smith  v.  Bromley  and  Smith  v.  Cuff,  already 
referred  to,  govern  the  present  case,  although  the  latter  relates 
not  to  the  mere  payment  of  the  money,  but  to  the  giving  of  a  bill 
of  exchange.  £ut  there  cannot  be  any  distinction  in  point  of 
principle  between  giving  a  bill  and  paying  in  money  for  the 
purpose  of  inducing  a  creditor  to  sign  a  composition  deed.  This 
was  not  a  voluntary  act,  for  when  one  person  can  dictate  and 
the  other  has  hardly  any  other  alternative  but  to  submit,  the 
act  is  not  voluntary.  It  is  put  by  Lord  Ellenhorough,  C.J.,  in 
Smith  V.  Cuff,  as  a  case  where  one  holds  the  rod  and  the  other 
ho\irB  to  it." 

Here  the  plaintiff  was  entitled  to  receive  a  very  large  sum 
of  money;  an  order  for  the  payment  was  drawn  up,  but  was 
withheld  unless  payment  was  made  of  the  sum  of  551.  The 
plaintiff,  although  entitled  to  have  this  large  sum  paid  over  to 
him,  could  not  obtain  a  performance  of  his  contract  unless  he 
paid  551.  There  was  a  pressure  put  upon  him,  and  he  was  com- 
pelled to  a  certain  extent— not  legally  compelled,  but  pressure 
was  put  upon  him — to  make  this  payment  in  order  to  obtain  this 
large  sum  of  money  that  was  due  to  him,  and  which  the  defen- 
dant was  bound  to  pay  to  him.  The  facts  of  this  case  clearly  fall 
within  the  principle  of  Fraaer  v.  Pendlehuinj  (10).  Why  should 
this  defendant  be  entitled  to  retain  this  sum  of  55Z.  which  he  had 
extorted,  because  that  is  the  proper  expression  to  use,  from  the 

(9)  6  H.  &  N.  778  ;  30  L.  J.  Ex.  361 ;  7  H.  &  N.  934 ;  31  L.  J.  Ex.  362, 

(10)  31  L.J.  C.P.  1. 
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l^imtiC  or,  to  U86  the  words  of  Lord  ElleTiborough, ''  which  he        1884 
has  extorsively  obtained?"     Under  these  ctrcnmstances,  upon     Wrzoht 
principles  of  honesty  as  well  as  of  law,  the  money  should  be      ^' 
refanded  as  money  had  and  received  by  the  defendant  for  the  use 
of  the  plaintiff. 

WiHDETiai,  J.  I  am  of  the  same  opinion.  With  regard  to  the  Windeyer,  J. 
question  as  to  whether  there  was  any  consideration  for  the 
promise  made  by  the  plaintiff,  it  is  plain  to  my  mind  that  there 
was  no  consideration  whatever.  It  was  argued  on  behalf  of  the 
defendant  that  the  plaintiff  agreed  to  give  him  this  sum  of  551. 
in  consideration  of  his  being  paid  12,5002.  on  completion  of  the 
transfer,  without  waiting  for  the  settlement  of  other  matters  in 
dispute  between  them.  But,  looking  at  the  agreement,  it  is  quite 
dear  that  the  plaintiff  was  entitled  to  receive  payment  of  the 
12,5002.  on  the  completion  of  the  transfer  of  the  station,  and, 
therefore,  there  wasnogroand  for  argument  that  the  plaintiff  was 
paid  this  sum  of  12,5002.  sooner  than  he  was  entitled  to  it.  There 
was  no  evidence  that  he  got  any  additional  advantage  that  he 
was  not  entitled  to  under  the  contract,  and  it  is  quite  clear  that 
the  defendant  had  no  right  to  demand  payment  of  the  552. 

The  question  is  whether  there  is  any  principle  of  law  to 
prevent  the  plaintiff  from  recovering  the  money  so  paid.  It  is 
said  on  behalf  of  the  defendant  that  this  payment  was  a 
voluntary  one.  If  there  is  a  dispute  as  to  the  payment  of  a  sum 
of  money,  and  a  person  pays  money  in  order  to  settle  the  dispute, 
with  his  eyes  open,  such  a  payment  may  be  voluntary;  but  if  he 
pays  because  he  can  not  help  it,  and  protests  against  such  pay- 
ment^ he  can  not  be  said  to  have  acted  voluntarily.  The  case  to 
which  we  have  been  referred  on  behalf  of  the  defendant  is  that 
of  Fulham  v.  Down  (11),  a  case  very  briefly  reported,  and  in  which 
there  is  no  mention  of  any  protest  having  been  made.  Lord 
Kenyon  said  "  that  where  a  voluntaiy  payment  was  made  of  an 
illegal  demand,  the  person  knowing  the  demand  to  be  illegal, 
without  an  immediate  and  urgent  necessity  (or  as  expressed  by 
Mr.  5earcro/<,  unless  to  redeem,  or  preserve  your  person  or  goods), 
it  is  not  the  subject  of  an  action  for  money  had  and  received. 

(11)  Esp.  26  {Note). 
N.8.W.R.,  Vol  v.,  Law.  X 
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1884        The  law,  if  sc  held,  would  subject  all  accounts  and  setUemente 

Wright     between  parties  to  revision." 

Kbllt  ^^  appears  to  me  that  the  Courts  have  in  the  case  of  Fraser  v. 

Pendlebury  (12)  already  gone  further  than  we  need  do  here.  The 
question  in  all  such  cases  is,  whether  the  payment  is  a  volimtaiy 
one,  or  made  by  parties  who  have  paid  the  money  because  they 
could  not  help  themselves.  I  concur  with  EUs  Honour  the  Chief 
Justice  in  thinking  that  the  plaintiff  is  entitled  to  our  judgmeai 

Innes,  J.  SiB  G.  Ikkes,  J.  I  am  of  the  same  opinion.  At  the  triali  1 
felt  the  difficulty  so  strongly  with  reference  to  the  question  of 
there  being  no  consideration  to  support  this  promise,  that  had  I  not 
obtained  from  the  defendant  leave  for  the  plaintiff  to  move  to  enter 
the  verdict  for  him,  I  should  have  directed  the  verdict  for  the  de- 
fendant. Mr.  Simpson  very  ingeniously  argued  then  as  now,  that, 
on  the  construction  of  this  contract,  there  might  possibly  be  some 
ground  for  supposing  that  by  reason  of  what  took  place  between 
the  parties  some  additional  benefit  was  conferred  on  the  plaintiff, 
which  induced  him  to  make  the  promise  to  pay  the  stamp  duty; 
but  that  is  not  the  case,  and  the  promise  was  therefore  without 
any  consideration.  I  do  not,  however,  find  fault  with  the  decision 
of  the  jury  that  such  a  promise  wa^  made  by  the  plaintiff. 

With  regard  to  the  other  point,  whether  a  payment  made  under 
these  circumstances  is  a  payment  of  money  which  can  be 
recovered  in  an  action  for  money  had  and  received,  I  entirely 
agree  with  their  Honours,  that  we  are  not  introducing  a  new 
principle  in  holding  that,  under  circumstances  like  these,  a 
plaintiff  is  entitled  to  recover  money  he  has  so  paid.  The  opinion 
that  there  must  be  a  duress  of  the  person,  or  duress  in  the  strict 
technical  sense  of  the  word,  has  been  shown  by  the  cases  dtedto 
be  erroneous.  The  test  is  whether  the  payment  has  been  made 
voluntarily,  or  whether  it  has  been  made  under  undue  pressure. 
I  see  no  distinction  in  principle  between  a  case  of  this  kind  and 
the  case  of  Wakefield  v.  Newbon  (13),  where  a  solicitor  retained 
certain  title  deeds  until  he  had  been  paid  a  sum  of  money  to 
which  he  was  not  entitled;  or  the  case  of  Oates  v.  Hudson  (U), 
where  deeds  belonging  to  property  devised  to  the  plaintiff  had 

(12)  81  L. J.  C.P.  1.        (18)  6  (i.B.  276.        (14)  6  Ex.  346;  20  L.J.  Ex.  28i 


r. 

Kbllt. 
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eome  into  the  hands  of  the  defendant,  a  solicitor  acting  for  another  i864 
person,  who  had  made  certain  payments  for  medical  attendance  wwght 
and  funeral  expenses  of  the  testatrix,  and  who  refused  to  give 
up  the  title  deeds  unless  the  plaintiff  paid  such  expenses.  Baron 
Parke  says: — "  If  the  money  had  been  paid  to  Mrs.  Hudson  or  to 
the  defendant  for  her  voluntarily,  and  in  order  to  satisfy  the 
faneral  and  other  expenses,  it  could  not  have  been  recovered 
back;  in  fact,  however,  it  was  not  so  paid,  but  only  for  the 
pnrpose  of  getting  possession  of  the  deeds."  This  was,  in  my 
opinion,  a  payment  under  a  species  of  duress,  and  the  person  who 
received  the  money  is  bound  to  pay  it  back.  It  would  be  a 
monstrous  and  iniquitous  doctrine  to  hold  that  money  paid 
under  such  circumstances  can  not  be  recovered  back. .  It  is  the 
case  put  by  Lord  EJlevborough  where  one  holds  the  rod,  and  the 
other  bows  to  it 

Rule  absolute,  with  costs. 

Attorneys  for  the  plaintiff:  Want  &  Johnson. 
Attorney  for  the  defendant :  Hogan  by  CahUl. 


Rb  BUTTERWORTH'S  estate.  Aug.  8. 

AgtM  of  CwrajU)T'-C(mmMon^-\\  Vict.  No.  24,  m.  10,  15. 

H.  was  appointed  by  the  Curator  of  Intestate  Estates,  his  agent  in  Bathurst,  ^^^^f  C.J., 
for  the  pnrpose  of  managing  the  estate  of  B.     The  Cnrator  having  determined  to       ^^^' 
wQ  the  Bathnrst  business,  H.  pnt  himself  in  communication  with  several  persons,    Windeyer  J. 
with  the  view  of  finding  a  purchaser  for  it.    The  Curator,  however,  disposed  of 
the  business  by  public  tender  in  Sydney,  to  J.,  who  had  managed  Hit  Bathurst 
bnsbess  during  the  lifetime  of  B.,  and  after  his  death  under  the  direction  and 
superintendence  of  H. 

Heldf  that  H.  was  not  entitled  to  any  commission.  The  Statute  (11  Vict.  No. 
24)  does  not  authorise  the  Curator  to  make  any  payment  to  an  agent  employed  by 
him  except  a  payment  of  3  per  cent,  commission,  and  then  only  where  a  sale  is 
conduded  by  such  agent  either  directly  or  by  some  act  done  by  him,  or  some  per- 
son acting  for  him. 


PETrnoy  to  His  Honour  the  Primary  Judge,  referred  by  him  to 
the  Pull  Court 


X2 
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1884  The  facts  are  set  oat  in  tfie judgment  oIWb  HenooriheCSiief 

""  Jnstiee. 


wobth's 


Want  for  Mr.  Hntchiflcti — We  are  entitled  to  be  paid  for  the 
vahie  of  our  services. 

Knox  for  the  Curator. 

Martin,  C.J.  8iR  J.  Marttn,  C.J.  In  this  case,  Mr.  Hutchinson,  Clerk  of 
Petty  Sessions  at  Bathurst,  was  appointed  by  the  Coiator  of 
Intestate  Estates  as  his  agent  for  the  porposeof  looking  afl^the 
estate  of  Henry  Butterworth,  deceased.  Butterworth  had  mide 
a  will,  but  the  executor  named  in  it  having  renounced,  the  pro- 
perty came  into  the  hands  of  the  Curator  for  administration,  and 
the  Curator,  in  obedience  to  the  directions  of  the  Act  11  Vict. 
No.  24,  appointed  Mr.  Hutchinson  his  agent  in  Bathurst 

In  the  course  of  the  management  of  this  property  it  was 
thought  right  that  the  business,  formerly  carried  on  by  the  tes- 
tator  in  Bathurst,  which  was  that  of  a  chemist  and  druggistr 
should  continue  to  be  carried  on,  at  any  rate  for  some  time,  as  it 
had  been  conducted  prior  to  Butterworth's  death,  which  took 
place  in  England,  that  is  to  say,  by  a  manager,  one  Mr.  Jenkinson. 
Mr.  Hutchinson  accordingly  superintended  the  receipt  of  all 
moneys,  and  transmitted  the  same  periodically  to  the  Curator, 
and  bought  goods  when  it  was  necessary  to  replenish  the  stock. 
Ultimately  the  furniture  belonging  to  the  estate  was  sold  by  Mr. 
Hutchinson  and  the  proceeds  were  received  by  him,  aad  from 
Uio  moneys  so  received,  that  is  to  say,  from  the  weekly  takings 
of  the  business  and  the  proceeds  of  the  furniture,  he  deducted 
and  was  allowed  a  commission  of  three  per  cent.  For  all  moneys 
which  actually  came  to  his  hands  Mr.  Hutchinson  received  a 
o\numissiott  which  he  retained  for  his  own  use,  and  no  controversy 

ai  i!«tv^  a2«  to  that  commission. 

Aft  or  tho  buv<iiness  had  been  carried  on  for  some  time,  steps 
\>^M»  iakon  to  disj^ose  of  it,  and  for  this  purpose  Mr.  Hutchinson 
put  hinu^^lf  in  communication  with  several  persons  in  Victoria 
ai\d  t^l^whero  who,  it  was  thought,  would  be  likely  to  buy  a 
Umn<K^  of  this  kind,  and  he  took  considerable  trouble  in  the 
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matter.    The  Curator,  however,  disposed  of   the  business  by        is64 
public  tender,  not  to  any  person  with  whom  Mr.  Hutchinson  had     Buvam- 
been  in  commnnioation,  but  •  to  Mr.  Jeokinaou,  who  kixew  all    ^orth'b 
about  it,  and  had  managed  it  for  some  time.    The  tender  of  Mr. 
Jenkinson  having  been  accepted,  Mr.  Hutchinson,  then  having  in 
his  hands  the  money  received  by  him  on  the  sale  of  furniture, 
deducted  not  only  the  commission  on  such  proceeds,  but  also  a 
commission  of  three  per  cent,  on  the  amount  which  the  business 
realised  on  the  sale  effected  by  the  Curator  in  Sydney.     He  was 
called  upon  to  refund  that  amount,  and  he  did  so;  and  the 
question  for  us  to  determine  is  whether  he  was  entitled  to  that 
sum  or  not 

This  matter  having  been  brought  before  His  Honour  the  Primary 
Judge,he  thought  that  it  would  be  better  to  have  the  opinion  of  the 
Full  Court.  His  Honour,  at  the  same  time,  was  of  opinion  that  the 
Clerk  of  Petty  Sessions  was,  by  the  15th  and  16th  sections  of  the 
Act  (1)  placed  in  the  same  position,  with  respect  to  remuneration 
for  his  services,  as  any  other  agent;  and  it  seemed  to  His  Honour 
that  if  an  agent,  not  being  a  Clerk  of  Petty  Sessions,  is  employed 
to  do  certain  work  for  the  Curator,  and  does  that  work,  taking 
considerable  trouble  about  it,  but  does  not  effect  a  sale  nor  receive 
any  of  the  proceeds,  he  should,  nevertheless,be  paid  for  his  trouble. 
That  is  quite  right  where  a  person  acts  as  a  private  individual, 
because  the  question  of  remuneration  is  then  at  large;  and  where 
any  person  is  employed  to  do  certain  work  he  is  entitled  to  be  paid 
for  the  trouble  which  he  has  taken.  But  this  is  not  a  case  of  that 
sort,  because  the  right  to  commission  depends  upon  a  Statute.  It 
appears  to  me  that  the  Statute  does  not  authorise  the  Curator  to 
make  any  payment  to  an  agent  employed  by  him  except  a  payment 
of  three  per  cent,  commission,  and  then  only  where  the  work  is 

(1)  11  Vict.  No.  24,  g.  16  : — "And  be  vided  tliat  in  respect  of  aU  suniB  of 

it  enacted  that  the  Curator  of  Intestate  money  which  shall  be  coUected  or  come 

Bstatea  shaU  take,  retain,  and  receive  to  the  hands  of  any  clerk  to  a  bench  of 

the  fees  set  oat  in  the  schedule  hereunto  magistrates,  or  other  agent  employed  by 

annexed,  and  also  a  commission  at  the  the  said  Curator,  he  shall   make  an 

rata  of  fi^e  pounds  per  centum  on  all  allowance  at  the  rate  of  three  pounds 

sums  of  money  which  shall  be  coUected  per  centum  to  such  clerk  or  agent  out                       .^ 

by  him,  whether  personally  or  by  any  of  such  commission,  as  a  remuneration 

derk  or  agent  as  aforesaid,  and  pay  the  for  his  services." — 2  01,  BtaL  666. 
same  into  the  Colonial  Treasury.    Pro- 


fmm^^i  i.  FxrcKlT,  J.  I  tmbm  I  wm  br  mtmit  tow  aKfiwd  lo  flunk 
thai  th'!;  C!<rk  of  Petty  Sf.wJTi  w  wttfiM  to  xhk  eoHmissioii, 
1:^  dear]  J  not  to  the  tliree  per  CBtt.  gxwB  byAeSistiite^fivibe 
nenrieea  aetnall j  pfrftwuMd  by  Uhl  There  chi  be  no  doaU, 
aeeoiding  to  the  geneial  bnr  ic|v«kdB;  BatteEsef  tbai  kin^ 
if  Mr.  Hatdiiittoo  had  been  aa  carJiaaij  ageat  cBftmaied  in  ihe 
cffduuuy  way  with  the  sale  of  i«iperty  OB  cQuaDsian.  he  woold  be 
entitled,  not  to  the  foil  fommiwnnn,  but  to  cnanpfiwation  for  th« 
nerrieett  actnaDy  peifurmed  by  him.  The  question  is  whether 
Mr  Hotchinson,  having  been  i^ypointed  his  af»entby  theCaiaior, 
in  entitled  to  fair  and  reaeonaUe  eommiamon  f or  the  woi^  donebj 
him«  Bot  it  has  been  pointed  ont  that  by  the  terms  of  the  Act  he  IS 

entitled  to  three  per  eenL  or  he  is  oititled  to  nothing  at  aH  I 
agree  that  if  he  was  the  real  or  substantial  cause  of  the  money 
being  collected,  for  instance,  by  directing  the  moaey  to  be  paid 
over  to  the  Curator  instead  of  receiving  it  himself,  in  such  a  case 
he  would  be  entitled  to  the  commission  allowed  by  the  Act  But 
that  is  not  the  case  here.  I  regret  that  we  cannot  allow  some 
commission  to  Mr.  Hutchinson,  but  we  are  strictly  bound  by  the 
terms  of  the  Act. 

WiNDEYEB,  J.    I  am  of  the  same  opinion. 

Commiaaion  diaaUowed, 

Attorneys  for  Hutchinson :  M'Intoshib  Co,,  by  Curtisa  Jk  Barry. 
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HORDERN  AND  AvoTHBB  v.  THE  COMMERCIAL  UNION  ASSURANCE         1884 

COMPANY. 


July  30, 

ifre  tniuranee—Average  claim — Lap$e  of  other  eoncurraU  poUeiei^AmbiguUy  j^^  20  29  30 

in  dueripHon  of  buildings. 

In  the  abaenoe  of  any  express  stipiiUtion,  there  is  do  obligation  on  the  part  of  Martin^  C.  J., 
the  insured  to  give  notice  to  the  insurers  of  the  lapsing  of  insurances  effected    ^uceU,  J. 
with  other  companies,  and  noted  in  the  policy  as  concurrent,  in  accordance  with    nrz^^?      7 
eonditions  endorsed.  unaqf   , 

Where  such  lapse  took  place  before  the  fire — Held,  that  the  insurers  were 
not  entitled,  under  the  average  clause,  to  an  abatement  pro  rata  of  their  liability. 

Action  on  a  policy  of  fire  insurance.  The  description  in  the  policy  of  the 
premises  in  which  the  goods  insured  were  situate  was  applicable  to  only  one 
building.  Two  numbers,  however,  were  mentioned,  which,  by  the  finding  of  the 
jury,  must  be  taken  to  refer  to  two  buildings.  The  other  expressions  used  in 
the  policy  were  ambiguous.  A  policy  effected  with  another  company,  and 
referred  to  in  the  defendants'  policy  as  concurrent,  contained  expressions  from 
which  it  might  be  gathered  that,  by  it,  the  goods  in  the  two  buildings  were 
insured.  On  the  other  hand,  the  proposal  to  insure,  as  originally  sent  by  the 
phuntifis  to  the  defendants,  contained  only  one  number,  and  clearly  described 
only  one  building,  but  a  second  number  was  afterwards  added  in  pencil. 

Held  (Faucstt,  J.,  dissenting),  that  these  facts  and  other  ciroumstances  showed 
that  the  intention  expressed  by  the  policy  was  to  insure  the  goods  in  the  one 
hailding  only. 

By  a  condition  indorsed  on  the  policy,  the  applicant  shall  specify  in  writing  by 
whom  the  premises  insured  are  occupied;  "and  if  such  specification  do  not 
truly  and  circumstantially  describe  the  property  and  the  several  particulars 
regarding  the  same  as  aforesaid,  so  that  the  nature  and  degree  of  the  risk  may  be 
justly  estimated,  the  policy  of  insurance  thereon  shall  be  null  and  void."  Part  of 
the  premiseB  insured  were  occupied  by  one  B.  as  a  wholesale  grocery  store,  but 
no  notice  of  such  joint  occupancy  was  given  in' the  policy. 

Held,  unanimously,  that  on  a  plea  stating  the  above  facts,  the  defendants  were 
entitled  to  the  verdict,  although  the  jury  had  found  that  the  fact  of  B.'s  oocupancy 
did  not  increase  the  risk. 

Fire  Insurance.  Declaration  on  a  policy  of  fire  insurance, 
set  out  below,  by  which  the  defendants  insured  the  plaintiffs 
(Anthony  Hordem  &  Sons)  against  loss  or  damage  by  fire  to 
their  stock  of  furniture  and  general  merchandise. 

Pleas: — 1.  That  the  premises  insured  by  the  policy  sued  upon 
were  not,  nor  were  any  of  them,  burnt,  damaged,  or  destroyed 
by  fire  as  alleged.  2.  That  the  plaintiffs  induced  the  defendants 
to  make  the  said  policy,  by  concealing  from  the  defendants  a 
certain  fact  material  to  the  risk  to  be  undertaken  by 
the  defendants  under  the  said  policy  —  to  wit,  that  the 
buildings    and    premises    in    which    the     goods    insured    by 
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>^*       tlie  sud    poliej  were   then   and   would    thereafter   be  eon- 
tamed    were    oocoiued   in   £act    by    one    John  Barlow,  who 
thne  eanied  on  the  trade  of  a  grooer,  being  a  more  haaucdooB 
^^^  trade  than  that  eanied  on  by  plaintiflEB.      3.  That  the  spedfica- 
AamAMcm  tian  made  by  the  plaintiffs  onder  the  first  of   the  eonditiens 
endorsed  on  the  aaid  policy  did  not  tmly  and  cireomstantially 
deeecibe  the  property  to  be  insoied.  and  the  seFenJ  particulars 
regarding  the  same  leqoiied  by  the  said  conditions,  so  that  the 
nature  and  degree  of  the  risk  might  be  justly  estimated,  in  this, 
that  the  p^^»"^^  in  their  sud  specification  described  the  boild- 
ings  in  whiek  the  said  property  was  then,  and  would  thereafter 
be  contained^  as  oecopied  by  the  plaintifls  as  a  retail  drapery  and 
&ncy  goods  ahop^  whoeas  the  said  boildinga  were  then  oeeapied 
in  part  by  the  said  John  Barlow  asa  grocery  shop  and  store ;  and 
also  in  this*  that  the  plaintifls  did  not^  in  the  said  spedficatkn, 
describe  the  said  buildings  as  oeenpied  in  part  by  the  said  Jobn 
Barlow  as  aforesaid.    And  the  defendants  say  that  thesaid  John 
Barlow  was  then  carrying  on  in  part  of  the  said  bnildiogs, 
as  the  plaintiflBi  then  well  knew,  the  trade  of  a  grocer,  being  a 
more  hazardous  trade  than  that  carried  on  by  the  plaintifl^  and 
that  the  defendants  would  have  required  a  higher  premium  from 
the  plalQtifl&  for  m^^lging  the  said  insurance  if  they  had  known 
that  the  said  buildings  were  occupied  in  part  by  the  said  John 
Barlow,  carrying  on  such  trade  as  aforesaid.     4.  That,  at  the 
time  of  the  making  of  the  said  policy,  the  said  insurance  was 
attended  with  particular  circumstances  of  risk,  arising  from  the 
nature  of  the  trade  carried  on  and  the  goods  deposited  in  por- 
tion of  the  said  buildings  in  which  the  goods  proposed  to  be  in- 
sured were  then,  and  would  thereafter  be  contained ;  and  tiat 
such  circumstances  were  not  specially  mentioned  in  the  order  for 
the  said  policy,  so  that  the  risk  could  not  be  fiiirly  underatood; 
and  that  the  insurance  efiected  by  the  said  policy  was  so  Elected 
upon  a  lower  premium  than  would  have  been  charged  had  sndi 
risk  been  fiairly  stated.       5.  That  the  said  poUey  expired  on 
the  second  day  of  March,  AJX  1881,  and  the  same  was  rerived 
by  the  ddTendants  on  the  second  day  of  March,  ajx  1881,  and 
the  second  day  of  March,  aj>.  1882,  at  the  request  of  the  plaa- 
tiBa,  in  consideration  of  the  same  premium  as  was  paid  bj  A» 
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pUdntiffii  to  the  de&ndania  upon  the  making  of  the  said  policy;       1884 
hxki  the  goods  thereby  insured  were  burnt  after  the  said  second    hordbrn 
day  of  March,  AJ>.  1882.    And  the  defendants  say  that  they  were        ^^ 
induced  to  renew  the  said  policy,  at  the  same  premium,  by  the  Commbrciax 
pliuntiflb  representing  to  the  defendants  that  certain  additional  Assurance 
insorances  effected  by  the  plaintiffs  covered  the  whole  of  the 
goods  so  insured  by  the  said  policy,  and  were  concurrent  in  all 
respects  with  the  said  policy,  whereas  the  said  additional  insur- 
ances covered  only  a  portion  of  such  goods,  and  were  not  as  to 
the  residue  of  such  goods  concurrent  with  the  said  policy,  as  the 
plajntiflb  at  the  time  of  making  the  said  representation  well 
knew.    And  the  said  defendants  say  that  if  they  had  known  that 
the  said  additional  insurances  covered  only  a  portion  of  the  goods 
insured  by  the  said  policy,  and  were  not,  as  to  the  said  residue  of 
the  said  goods,  concurrent  with  the  said  policy,  so  that  the  defen- 
dants would,  in  case  of  loss  by  fire  of  any  part  of  the  said  goods, 
be  entitled  to  contribution  from  the  other  insurances  in  indem- 
nifying the  plaintifis  against  such  loss,  the  defendants  would  have 
cancelled  their  said  policy  under  the  power  to  that  effect  con- 
tained in  the  ninth  condition  endorsed  on  the  said  policy,  and 
would  not  have  renewed  the  said  policy,  save  at  a  higher  pre- 
mium than  was  originally  received  from  the  plaintiffs  for  the 
making  of  the  same. 

At  the  trial  before  His  Honour  Mr.  Justice  FaiiceU  and  a  jury  of 
four,  the  defendants  put  in  evidence  a  proposal  dated  28th  Feb- 
ruary, 1880,  on  a  printed  form  filled  in  by  the  plaintiffs  in  ink, 
for  the  insurance  for  twelve  months  from  2nd  March,  1880,  of  a 
building  described  as  follows : — ''All  under  one  roof ,  and  com- 
municating ;  three-story  high,  situated  at  No.  754  George-street. 
External  walls  built  of  stone  and  brick  and  iron ;  ceilings  of  wood, 
lath  and  plaster;  roofed  with  slate  and  iron;  attached  on  the  north 
to  brick  building  (slated  roof),  and  iron  building;  on  the  souih  to 
brick  building  and  slated  roof ;  on  the  east  to  Parker-lane ;  on 
ihe  west  to  Qeorge-street ;  and  occupied  by  applicants  as  retail 
drapers  and  fancy  goods  shop : — on  our  own  stods:  in  trade  (non- 
hazardous)  in  premises  above  described,  2000^."  It  was  also  stated 
in  the  proposal  that  the  building  was  insured  in  the  "Lion,''  and 
'^ Scottish  Commercial;''  and  that  the  stock  was  insured  in  the 
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1884       ''  lion,"  and  the  **  Son,**  for  SOOOL  each.    No  paitJcoliw  vm 


HoRDKur    inserted  in  that  part  of  the  form  which  asked  whether  the  pie- 

,j^        mises  were  held  by  the  applicants  as  freehold  or  kaadioU.   Imme- 

Commcuis  diately  after  the  word  and  figures  "No.  754"  in  a  small  Uank 

AMn&urcs  space  between  them  and  the  words  ''George-street,"  wears  inseftei 

^^*        the  words  and  figures  "  and  756  "  in  pendL     The  wocd'dsted' 

in  the  description  of  the  building  to  the  north  was  eanceOed  in 

pencil,  and  the  word  ''shingled"  was  written  nnd^neath  in 

pencil.    There  was  no  evidence  when,  or  bj  whom  these  aUen» 

tions  in  pencil  were  made. 

On  the  back  of  the  proposal  was  a  ground  plan,  in  ink,  of  tlie 
premises  insured,  as  follows : — 
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Brick  and  Slate. 

The  policy  of  insurance,  dated  9th  March,  1880  (put  in  by  tbe 
plaintiffs)  stated :  "  Whereas  Messrs.  Anthony  Hordem  &  Sons, 
wholesale  and  retail  drapers,  have  paid  the  sum  of  6L  sterling  to 
the  Commercial  Union  Assurance  Co.  of  London,  for  insuring 
from  loss  and  damage  by  fire,  the  property  hereinafter  deserilied 
not  exceeding  the  sum  specified  on  each  article,  viz.,  on  own  stock 
of  retail  drapery  and  fancy-goods,  contained  within  premises 
situated  at  Nos.  754  and  756  George-street,  Sydney,  built  of  stone 
and  brick,  roofed  with  slate  and  iron ;  attached  on  north  to  brick 
and  iron  and  shingles,  and  on  south  to  brick  and  slate;  and 
occupied  by  the  assured  as  a  shop  and  dwelling.  Also  insnied 
similarly  with  Lion  Co.,  for  2000Z. ;  Sun  Co.,  2000Z.  Now,  be  it 
known  that  from  the  date  of  these  presents  until  the  2nd  day  of 
March,  1881,  ,  .  .  the  capital,  stock,  and  funds  of  the  sud 
company  shall  be  subject  and  liable  to  pay  to  the  said  insured 
•    •    •    all  the  damage  or  loss  which  the  said  insured  shall  vaSiet 


VOL  v.]  CASES  AT  LAW.  318 

by  fire  on  the  property  hereinbefore  mentioned   •    •    •   and  not        1884 

exceeding  in  the  whole  the  sum  of  2000J.  sterling,  but  subject    hordbrn 

always  to  the  conditions  and  stipulations  indorsed  hereon,  which        ,^^ 

constitute  the  basis  of  this  insurance    .    .    .  '*    The  policy  was  Coioi«BciAL 

^       ''  Union 

renewed  on  March,  1882  and  1883.  Assurancb 

The  following  conditions  were  (inter  alia)  printed  on  the         ^^' 
back  of  the  policy : — 

I. —That  the  applicant  for  the  insoranee  of  any  property,  whether  bnildings  or 
contents,  thaU  specify  in  writing  of  what  materiali  snch  bnildings  are  respectively 
ooDstrocted,  both  externally  and  internally,  where  situated,  and  by  whom 
oocapied ;  and  whether  as  private  dwellings,  or  how  otherwise  ....  and  if 
aach  specification  do  not  tmly  and  circnmstantially  describe  the  property  and  the 
•everal  particulars  regarding  the  same  as  aforesaid,  so  that  the  nature  and  degree 
of  the  risk  may  be  justly  estimated,  the  policy  or  insurance  thereon  shaU  be  nuU 
and  void.  The  insurance  on  any  building  shJaU  not  be  held  to  include  anything 
outside  thereof,  such  as  porches,  appentig,  sheds,  or  other  bnildings,  except  the 
ume  be  specially  mentioned  and  valued  in  the  policy. 

IX.— That  persona  who  have  insured  property  with  this  company  shall  give 
notice  of  any  other  insurance  already  made,  or  which  shall  afterwards  be  made, 
elsewhere,  on  the  same  property;  so  that  a  memorandum  of  such  other  insurance 
may  be  endorsed  on  the  policy  or  policies  effected  with  this  company,  otherwise 
sach  policy  or  poUoies  will  be  void ;  provided,  however,  that  on  such  notice  being 
given  at  any  time  after  the  issue  of  the  policy,  it  shall  be  optional  with  the 
company  to  cancel  such  policy,  returning  the  premium  for  the  unexpired  term 
thereof,  if  they  shall  then  so  deem  fit.  In  the  event  of  insurances  with  otiier  com- 
panies being  in  force  at  the  time  of  any  loss  or  damage  by  fire  happening  to  the 
property  insured  by  this  policy,  then  this  company  will  only  be  liable  to  the  pay- 
ment of  a  rateable  proportion  of  any  loss  or  damage  which  may  be  sustained.  No 
additional  insurances,  even  though  noted  hereon,  are  to  be  considered  as  thereby 
Banctioned  if  they  shall  be  in  any  respect  more  limited  or  specific  than  the  insur- 
ance effected  by  this  policy,  so  as  to  interfere  with  their  operating  concurrently 
therewith.  And  in  case  of  the  assured  holding  any  other  policy  on  the  same 
property,  subject  to  average,  then  this  policy  is  declared  subject  to  average  in  like 
manner. 

By  indoi-sement  in  writing,  dated  2lBt  November,  1881,  "  the 
following  additional  insurances  concurrent  herewith  are  allowed: 
—Lion,  2000^.;  Sun,  2000?.;  North  British  and  Mercantile,  lOOOZ.; 
National  of  New  Zealand,  2000t;  Royal,  2500t;  Norwich  Union, 
lOOOt;  Liverpool  and  London  and  Globe  Co.,  1600Z." 

By  a  similar  indorsement  dated  22nd  April,  1882,  ''A  gas-stove 
for  heating  tailors'  irons  is  allowed  in  the  within  described 
building.  Additional  insurances  concurrent  herewith  now  stand 
as  follow:— Lion  Coy.,  2000Z.;  Sun  Fire  Office,  2000?.;  North 
British  and  Mercantile  Coy.,  1000!.;  National  of  New  Zealand, 
2000t;  Norwich  Union  Society,  lOOOZ." 
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1884  By  similar  mdorsement  dated  29th  June,  1882» "  The  polii^  is 

Hobdsbn'  ^^^  extended  to  cover  fumitare  and  general  merchandise  ood« 

^       tained  in  the  within  described  bnUding." 
CoMMBBGiAL      The  DolicY  of  Insurance  effected  in  the  "  Lion''  Eire  Insannce 
A«8v»AHcs  Coy.  by  the  plaintiffs,  and  put  in  evideace  by  ihem,  was  dated 

^^'  13th  May,  1880.  By  it  was  insured  from  date  above  mentiooed 
until  2nd  March,  1881, "  Stock  of  a  drapery  warehouse,  contained 
in  the  buUding,  situate  No.  754  and  756  George-street,  Sydney, 
occupied  by  insured  as  a  drapery  warehouse,  and  portion  of  No. 
756  by  John  Barlow,  as  a  store.  Walls  stone,  brick,  and  very 
small  portion  iron.  Boof ,  iron  and  slates.  Attached  to  sUme 
and  brick  buildings  on  two  sides." 

By  indorsement  in  writing,  dated  30th  June,  1882,  *' Notice 
having  been  given  that  the  within-described  building  is  now 
occupied  by  insured  as  a  furniture  warehouse,  such  change  of 
occupancy  is  hereby  allowed,  and  the  within  policy  now  coveis 
stock  of  furniture  and  furnishing  articles,  instead  of  drapery  as 
heretofore."  The  policy  was  renewed  in  March,  1881,  and  March 
1882. 

In  the  proposals  by  the  plaintiffs  to  insure  in  the  *'  Sun"  office 
(put  in  evidence  by  the  defendants)  the  goods  insured  are  desmbed 
as  "  Stock  in  Qeorge-street  buildings.  No.  754  to  756,  occupied 
by  the  plaintiffs."  The  buildings  were  described  as  of  stone  aad 
brick,  with  slate  and  iron  roofs.  The  plan  on  the  back  of  the 
proposal  was  similar  to  that  on  the  defendants'  proposal. 

By  the  "  Sun"  policy  (also  put  in  evidence  by  the  defendants), 
dated  28th  February,  1880,  the  plaintiffs  were  insured  until  2nd 
March,  1881,  against  loss  by  fire  "  on  stock-in-trade  of  wholesale 
and  retail  drapers  contained  in  buildings  built  of  stone  and  brick, 
roofed  with  slate  and  iron,  attached.  Situate  No.  752  and  754, 
Oeorge-street,  Sydney,  and  extending  throuj^  to  Parker-lana" 
The  word,  •*  buildings,"  had  originally  stood,  '*  a  building;"  tke 
word  ^'a"  being  crossed  out  and  the  letter  "s"  added.  The 
figures  752  were  written  under  the  line  under  the  figures  754, 
which  were  crossed  out.  The  word  and  figures  '*  and  754"  were 
written  above  the  line,  above  a  caret;  they  had  stood  originally 
"and  766,"  but  the  figures  *'766"  were  crossed  out,  and  ''754" 
were  substituted  above  them. 
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By  indorsement  dated  14th  Jnne,  1882  "  a  stock-in-trade  of        i884 
general  furnishing  having  taken  the  place  of  the  within-named>    hordwot" 
the  same  is  hereby  allowed."  »• 

The  following  groand-plan  will  serve  to  explain  the  position  of  Commeroial 

the  buildings  occupied  by  the  plaintifis : —  AssurSob 

Cot. 

Briok,  ShingleSy  and  Iron. 


K. 


W. 


8. 


6 

OS 

■ 

H 


M 

o 


Briok  and  slate. 
B 


Brick  anjd  slate. 


M 
M 


Briok  and  shingles. 

A.  is  a  building  having  a  frontage  three-story  high  to  George- 
street,  built  of  stone  and  brick,  roofed  with  slate  and  a  small 
portion  with  iron;  with  shop  front  to  George-street.  It  was 
owned  and  occupied  by  the  plaintiffs  at  the  time  of  effecting  the 
policy  as  a  drapery  store,  afterwards  it  was  stocked  principally 
with  furniture.  It  was  formerly  known  as  No.  756,  which  num- 
ber was  afterwards  changed  by  the  coi'poration  to  No.  752. 

B.  is  a  strip  of  building  ten  feet  wide,  and  two-story  high, 
which,  at  the  time  of  the  policy,  was  only  a  gateway.  A  shop 
front  was  afterwards  put  in  the  George-street  frontage  and  the 
gateway  built  over.  It  was  constructed  of  brick  and  slate.  It 
was  owned  by  John  Barlow  and  leased  by  him  to  the  plaintiff 
for  ten  years  from  1876.  It  formerly  had  no  official  number,  but 
was  described  in  the  lease  as  No.  756^.    Its  new  number  is  754. 

C.  was  two-story  high,  built  of  brick  and  roofed  with  slate ; 
owned  by  Barlow.  The  ground  floor  and  the  part  of  the  first  floor 
to  the  west  of  the  dotted  line  was  occupied  by  Barlow  as  a  whole- 
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1884       sale  grocery  store.    The  part  of  the  first  floor  to  the  east  of  tiit 
BaBJMLRn'  dotted  line  was  included  in  the  lease  to  the  plainti£b,  and  was 
V*         used  by  them  for  the  stora^^e  first  of  drapery  and  afterwards  of 


CojfKSRciAL  fumiture    and    general    merchandise  together  with  B.      The 
AaiuKAHCB  building  C.  was  formerly  known  as  No.  758,  the  new  number 
^^'        being  756. 

The  plaintiffs'  evidence  was  that  the  change  of  numbers 
occurred  in  1879»  prior  to  the  proposal  being  sent  in  to  tlie 
defendants.  The  defendants'  evidence  was  that  such  change 
occurred  after  the  policy  was  issued. 

The  fire  happened  on  23rd  February,  1883,  and  goods  of 
the  plaintiffs  were  damaged  to  the  extant  of  9162.  It  originated 
in  the  premises  occupied  by  Barlow.  The  whole  of  the  damage 
was  confined  to  the  goods  in  the  building  C.  The  goods  destroyed 
were  not  covered  by  the  policies  noted  on  the  defendants'  policy 
as  concurrent. 

The  jury  returned  a  verdict  for  the  plaintifls,  damages  803Z.  16&i 
and  gave  the  following  answers  to  questions  left  to  them : — 

1.  Was  Barlow's  trade  a  more  hazardous  one  than  the  plain- 
tifis?  No. — 2.  Did  plaintiffs  conceal  the  fact  of  Barlow's  occapa- 
tion  ?  No. — 3.  Were  the  defendants  induced  to  make  the  policy 
thereby?  No. — I.  Did  Barlow's  occupancy  increase  the  risk?  Na 
— 5.  Would  the  premium  have  been  increased  if  defendants  knew 
of  the  joint  occupancy  ?  No. — 6.  Did  the  specification  so  describe 
the  property  to  be  insured  so  that  the  nature  and  degree 
of  the  risk  might  be  justly  estimated  ?  Yes. — 7.  Did  Heam 
(defendants'  manager)  know  of  Barlow's  occupation?  Yes.— 
8.  Did  plaintiffs  represent  that  there  were  concurrent  policies  at 
the  time  of  the  last  renewal  ?  Yes. — 9.  Did  defendants  know 
that  the  policies  were  not  concurrent  ?    No. 

Pilcher  (C.  B.  Stephen  with  him),  for  the  defendants  (30th 
July)  moved  for  a  Bule  niei  for  a  new  trial,  on  the  grounds  sub- 
stantially : — 1.  That  inasmuch  as  at  the  time  of  the  effecting  of 
the  policy  the  plaintiflb'  premises  were  insured  in  two  other 
offices,  it  was  the  duty  of  plaintiflb  to  keep  such  policies  on  foot> 
or  to  give  the  defendants  notice  of  their  having  lapsed ;  and  that, 
therefore,  the  defendants  were  only  liable  for  such  proportion  of 
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^he  loss  as  if  such  policies  had  been  in  force  at  the  time  of  the        1884 

fire.    2.  That  the  finding  of  the  jury  that  the  premises  burnt    hobderh 

were  the  same  as  those  covered  by  the  policy  was  against  the        ^_ 

evidence ;  and  that  His  Honour  misdirected  the  jury  that  an  Commercial 

•»     ^  Union 

endorsement  on  the  policy  of  a  permission,  by  the  defendants,  Assubanck 
for  the  plaintiflb  to  erect  a  gas  stove  on  the  premises  insured  (such 
^ve  having  been  erected  on  the  premises  burnt,  but  no  evi- 
dence being  given  that  the  defendants  knew  of  its  erection),  was 
evidence  of  the  identity  of  the  premises  burnt  with  those 
insured*  S.  That  the  premises  were  described  in  the  policy  as  in 
the  possession  of  plaintiffs,  whereas  one  Barlow  was  in  part 
possession  of  the  premises  destroyed. 

The  judgment  of  the  Court  (the  Chief  Justice,  Faucett,  J.,     j^y  ^o. 
and  Windetee,  J.)  was  delivered  by : —  

Sir  J.  Mabtin,  C.J*  As  to  the  first  ground : — In  point  of  fact,  Martin,  C. J. 
at  the  time  of  the  happening  of  the  fire,  there  were  not  any  other 
policies  in  force  covering  the  goods  destroyed  by  the  fire,  and,  as  it 
appears  to  us,  the  defendants  were  not  in  a  positon  to  insist  on  an 
abatement  of  the  amount  due  under  their  policy.  It  is  said  that 
they  were  entitled  to  notice  of  the  other  policies  having  lapsed,  that 
they  might  have  an  opportunity  to  withdraw  from  their  contract, 
if  they  thought  fit  to  do  so.  The  ninth  clause  gives  them  power 
to  do  so,  on  notice  of  a  concurrent  insurance  being  effected,  at 
their  mere  discretion.  There  is  no  clause,  however,  in  the 
policy  requiring  the  insurer  to  give  notice  either  of  the  insol- 
vency of  companies  with  whom  other  policies  may  have  been 
effected,  or  of  any  withdrawal  by  such  companies  from  their 
contracts  of  insurance,  or  of  the  lapse  of  any  policies  by  non- 
payment of  premiums  or  otherwise;  and  in  order  to  warrant  such 
a  contention  there  must  be  a  special  clause  to  that  effect  in  the 
policy.  The  only  case  in  which  the  defendants  would  be  liable 
pro  rata  is  where,  according  to  clause  9,  there  are  other  policicg 
in  force  at  the  time  of  the  fire. 

As  to  the  second  and  third  grounds,  without  pronouncing  any 
opinion,  the  Bule  vnll  be  granted  on  those  grounds  alone. 

Rrde  refused  on  first  groumd;  granted 
on  second  and  ^ird  grounds. 
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18S4  Salonwns,   Q.C.  {PUcheir    and    Wcmt    with    him),  oa  SOih 

HoKBBBH    <^  ^^^  Aufrust    tooTed   to   make  the   Rale   abeolate — ^llie 

-^  number    756   in  the  poMcy  is   the    old    number  of  the  tall 

CentnciAL  building,  and  that  number  was  still  on  it  at  the  time  of  the 
AasuBANCB  trial     The  description  is  applicable  to  the  tall  baUdn^  eiedy. 

^^'  It  is  significant  that  no  answer  is  given  in  the  proposal 
to  the  question  whether  the  premises  to  be  insured  are  free- 
hold or  leasehold.  The  tall  building  is  the  frediold  of  the 
plaintiffs^  while  the  building  destroyed  was  leased  hj  them 
from  Barlow ;  and  if  the  building  intended  to  be  insured  was 
leasehold,  such  fact  would  have  been  stated  in  the  proposal 
According  to  the  plaintiffs'  contention  the  tall  building  was 
not  covered  by  the  policy;  that  cannot  be  so,  because  the  descrip- 
tion and  numbers  clearly  apply  to  that  building.  As  to  the 
third  plea,  the  policy  is  made  expressly  subject  to  the  conditions 
indorsed  on  it;  and  by  the  first  condition  the  insured  shall  specify 
by  whom  the  building  is  occupied,  so  that  the  degree  of  the  risk 
may  be  justly  estimated,  otherwise  the  policy  shall  be  null  and 
void.  The  insurers  have  a  right  to  know  the  persons  with 
whom  they  contract.  It  is  immaterial  whether  the  defendants, 
or  any  other  insurance  company,  would  have  charged  a  higher 
premium  if  they  had  known  of  the  double  occupancy;  and  the 
allegation  that  the  defendants  would  have  required  a  higher  pre- 
mium for  making  the  insurance  is  unnecessary  and  mere  sur- 
plusage. It  is  immaterial  whether  the  risk  is  increased  by  the 
double  occupancy:  Rivaz  v.  Oerussi  (1) ;  where  the  text  oil^uer  is 
considered  (p.  229).  Other  cases  on  warranty  are  cited  in  Bunyon 
(2nd  ed.)  p.  68.  But,  assuming  that  the  jury  were  right  in 
finding  that  the  business  of  a  retail  draper  is  more  hazardous 
than  that  of  a  wholesale  grocer,  still  it  is  agreed  that  double 
occupancy  is  more  risky  than  where  the  premises  are  occupied 
by  only  one  person.  We  submit  that  His  Honour  was  wrong 
in  telling  the  jury  that  the  indorsement  on  the  policy  of  the  defend- 
ants' permission  to  erect  the  stove  on  the  premises  insured  was 
evidence  that  the  defendants  insured  the  small  building.  It  was 
not  shown  that  the  defendants  knew  where  it  was  intended  to 
erect  the  stove. 

(1)  6  Q.B.I).  222. 
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Stephen,  Q.C.  {Owen,  Q.C.,  and  C.  B.  Stephen  with  him),       1884 

showed  cause — ^Two  buildings  were  insured.    In  order  to  find     hordirk 

what  premises  were  insured  we  must  look  at  the  numbers,  ^d        J' 

not  at  the  description.     At  any  rate  the  numbers  cannot  be  dis-  Comvsrciat. 

Uniok 
regarded.    The  contract  is  contained  in  the  policy;   the  pro-   Assuranck 

posal  is  not  made  part  of  the  policy,  and  is  not  referred  to 
in  it  Any  misdescription  in  the  policy  of  the  premises  in- 
sored  ought  to  have  been  specially  pleaded.  The  "lion"  policy 
and  the  "Sun"  policy  are  both  referred  to  in  the  defendants' 
policy.  In  the  "Lion"  policy  the  joint  occupancy  is  men- 
tioned, and  it  is  plain  from  it  that  754  is  the  tall  build- 
ing. In  the  "Sun"  policy  the  numbers  were  originally  754 
and  756;  these  were  crossed  out  and  752  and  754  substituted, 
and  the  letter  "s"  was  added  to  the  word  "building."  The 
Court  cannot,  as  a  matter  of  law,  say  that  the  policy  only 
related  to  one  building.  As  to  the  third  plea,  it  is  sufficient  if 
we  prove  that  notice  of  the  joint  occupancy  was  given  orally. 
Bat,  as  a  matter  of  fact,  the  occupancy  was  not  stated  in  the 
policy  at  all;  so  there  has  been  no  misdescription.  Heam,  the 
defendants'  agent,  was  conducted  over  the  building,  and  he  must 
have  seen  that  Barlow  was  in  occupation  of  part  of  the  premises. 
The  whole  plea  must  be  read  together.  It  states  the  non- 
communication by  the  plaintiffs  of  a  material  fact,  not  of  the 
mere  fact  of  the  joint  occupancy  by  Bai'low;  it  was  on  that 
ground  that  the  action  was  fought.  This  is  not  a  plea  stating  a 
namber  of  facts,  every  one  of  which  would  constitute  a  defence, 
and  the  defendants  cannot  select  one  part  and  say  that  it  con- 
stitutes the  substance  of  the  plea.  The  material  part  is  that 
which  avers  that  the  specification  did  not  set  out  the  particulars 
so  as  to  enable  the  defendants  to  estimate  the  risk.  Suppose  the 
plea  stated  that  Barlow  carried  on  a  more  hazardous  trade  than 
the  plaintiff.  Could  that  be  interpreted  so  as  to  amount  to  a 
plea  of  joint  occupancy?  The  evidence  given  at  the  trial  was 
pointed  to  an  increase  of  risk  by  Barlow's  occupancy;  and  on  that 
issue  the  jury  have  found  against  the  defendants.  The  joint 
occupancy  was  a  merely  theoretical  objection;  the  risk  was  not 
practically  increased.     His  Honour  was  right  in  leaving  to  the. 

N.S.W.R.,  VoL  v.,  Law.  Y 
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1884       jury  the  evidence  given  as  to  the  permission  to  place  the  stove  in 
HoRDERN    ^^6  premises  insured. 

V. 

Thk 

Commercial      Salomons,  Q.C.,  in  reply. 
Union  >  -^     >  r  j 

Assurance  Cur.  adv.  V\dt 

Coy. 

Aug.  30.         On  30th  August  the  following  judgments  were  delivered ;— 

Sir  J.  Martin,  C.J.    The  plaintiffs  in  this  case  sued  the  defen- 

»!  C.J.  dant  company  to  recover  the  amount  of  loss  sustained  by  them, 

under  a  policy  of  insurance,  which  is  fully  set  out  in  the  dedaa- 

tion.     The  property  insured  is  described  in  the  policy  as  "  on  own 

stock  of  retail  drapery  and  fancy  goods,  contained  within  premises 

situated  at  Nos.  754  and  756,  George-street,  Sydney,  built  of 

stone  and  brick,  roofed  with  slate  and  iron,  attached  on  the  north 

to  brick,  iron,  and  shingles,  and  on  the  south  to  brick  and  slate, 

and  occupied  by  the  assured  as  a  shop  and  dwelling."    It  is  also 

stated  in  the  declaration  that  the  policy  was  issued  on  the  basis 

of  certain  conditions  endorsed  upon  it ;  and  one  of  the  conditions 

is  "  that  upon  the  insurance  of  any  property,  whether  buildings  or 

contents,  the  party  or  parties  making  the  same  shall  specify  d 

what  materials  the  walls  and  roof  of  such  buildings  are  re* 

spectively  constructed,  where  situated,  and  by  whom  occupied." 

It  is  plainly  set  out  in  the  plaintiffs'  declaration  that  they  effected 

a  policy  upon  goods  in  the  premises  which  were  described  as  I  have 

just  read,  and  on  condition  that  upon  the  insurance  of  the  property 

certain  statements  were  to  be  made  by  the  assured. 

There  is  evidence  that,  previous  to  or  at  the  time  of  effecting 
the  insurance,  the  usual  statement  was  sent  in  by  the  plaintiffito 
the  defendants,  and,  as  was  almost  invariably  the  case,  this  state- 
ment was  on  a  printed  form,  with  blanks  which  were  to  be  filled 
up.  On  this  occasion  there  was  a  form  filled  up  by  the  plaintifis, 
which  was  put  in  evidence,  and  from  that  it  appears  that 
the  word  and  figures  "and  766"  had  been  added  in  pencil 
or  very  faint  ink  after  the  words  and  figures  ''situated  at 
number  754" ;  but  where  the  northern  boundary  was  mentioned, 
the  words  "  iron  and  brick  building"  were  not  erased  or  altered  in 
any  way,  but  underneath  the  words  "  slated  roof  and  iron  boild* 
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ing,"  appeared  also  in  a  light  pencil  writing  the  word  "  shingled."       1884 
So  that  it  would  appear  that,  after  this  proposal  containing  the    hordwuT" 
description  was  filled  up  by  the  plaintiffs,  somebody — when  or        ^^^ 
under  what  circumstances  did  not  appear — added  the  word  and  Commkkcial 
figures  "and  756,"  and  also  the  word  "shingled"  in  place  of  the   assurance 
word  "slated."    It  does  not  appear   that   the   plaintiffs  made  * 

the  alteration,  but  how,  why,  or  by  whom  it  was  made,  there 
is  no  evidence  to  show. 

After  the  receipt  of  that  proposal  the  policy  was  issued,  but  the 
description  in  the  policy  is  not  a  copy  either  of  the  original  pro- 
posal as  filled  in  in  ink,  or  of  the  altered  one.  The  policy  does 
contain  the  word  and  figures  "  and  756,"  but  the  word  "  shingled" 
where  the  northern  boundary  was  described  was  not  put  in.  The 
description  at  the  bottom  of  the  proposal "  retail  drapery  and  fancy 
goods  establishment"  was  not  put  in,  but  the  words  "  as  a  shop  and 
dwelling"  were.    The  words  "three-story  high"  were  omitted. 

The  goods  which  were  described,  and  in  respect  of  which  the 
action  was  brought,  were  placed  in  the  upper  floor  of  the  building 
adjoining  the  three-story  house,  and  its  extension  over  the  strip 
leased  from  Barlow,  the  goods  in  which  three-story  house  so 
extended  were  undoubtedly  insuced.  The  goods  in  question  not 
having  been  in  the  three-story  building  thus  extended,  but  in 
the  adjoining  building  at  the  south  and  the  back  of  the  building 
which  is  said  to  be  756,  the  controversy  between  the  parties  w&s, 
whether  the  goods  in  the  back  room  of  the  upper  floor  of  this 
adjoining  building  are  covered  by  the  policy.  On  the  one  hand, 
it  is  stated  that  by  the  insertion  of  756  in  the  policy  issued  by 
the  defendants  these  goods  are  covered,  while  on  the  other  hand  it 
is  said  that  the  policy  does  not  attach  to  that  building  at  all,  but 
only  to  the  extended  three-story  building,  inasmuch  as  the 
southern  boundary  of  756  is  shingled  and  not  slated;  and  it  is 
contended  that  the  Court  must  interpret  this  contract,  as  a 
matter  of  law,  to  mean  that  and  nothing  else.  On  the  other 
band,  it  is  said  that  the  question  whether  the  policy  attached 
to  this  room  or  not  is  a  matter  of  fact  for  the  jury,  and  not  a 
matter  of  law  for  the  Court. 

Now,  there  is  no  doubt  that  where  the  terms  of  a  written 
contract  are  established,  it  is  for  the  Court  to  say  what  it  means. 

Y2 
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I  $84        What  are  the  terms  of  the  contract  is  a  matter  of  fact  for  tiie 
HoBDKKsT"  j^^  y  ^^*  ^^®  interpretation  of  the  contract  is  for  the  Court 
Jf*  There    is    great    dilBScuIty  surrounding   the    descriptioa  of 

Commercial  these  premises.  We  find  that,  in  many  cases,  insnranoes  are 
AssuRANOB  effected  in  a  rough  and  ready  way.  Persons  filling  up  the  forms, 
'  probably  not  anticipating  litigation,  take  it  for  granted  thai 
precision  is  not  required,  and  do  not  examine  closely  to  see 
what  it  is  they  are  insuring.  In  this  proposal,  the  form  was 
filled  up  in  an  exceedingly  rough  manner.  The  writing  in  some 
parts  is  by  no  means  clear,  and  it  seems  to  have  been  done  in  a 
very  careless  way.  But  two  things  are  perfectly  plain  in  ilie 
document  as  first  filled  up ;  that  is  to  say,  that  the  boildiBgis 
said  to  be  three  stories  high,  and  the  number  is  754.  That  is 
the  proposal  as  it  passed  from  the  hands  of  the  plaintifis,  and 
that  was  what  they  said  they  intended  to  insure.  The  oompaay 
certainly  must  have  had  this  paper  as  altered,  or  some  otber 
statement  before  them  to  induce  them  to  issue  the  policy  for  756 
as  well  as  754.  In  the  policy,  however,  the  southern  boundaiy 
is  said  to  be  a  building  of  brick  and  slate,  and  not  a  building  (£ 
brick  and  shingles,  as  the  building  to  the  south  of  756  un- 
doubtedly is.  The  question  is  as  to  the  interpretation  to  be  pot 
upon  that  policy. 

An  insurance  company  may  issue  a  policy,  although  there  may 
have  been  no  previous  proposal.  There  is  nothing  to  preTent 
them  from  doing  that.  They  may  issue  a  policy  for  a  building 
in  a  different  locality  from  the  one  proposed,  and  if  the  aasored 
accepts  it,  it  will  be  binding,  even  although  no  proposal  whatever 
was  submitted  to  them.  A  proposal  may  also  be  made  simply  by 
conversation  between  the  parties.  It  does  not  follow,  however, 
that  the  proposal  is  necessarily  to  be  read  in  connection  with  tbe 
policy.  What  took  place  here  ?  There  was  a  proposal  proved, 
aud  there  was  evidence  that  it  was  the  only  proposal  sent  in- 
We  find  that  in  this  original  proposal,  the  description  of  ^ 
southern  boundary  was  "  brick  and  slated  building,*'  and  so  i( 
was  in  the  policy;  and  with  the  exception  of  the  addition 
of  the  word  and  number  ''and  756/'  and  the  omission  of  ^ 
word  "three,"  the  policy  was  substantially  like  the  p^ 
posal  originally   submitted.    How    are    we   to    interpret  tb^ 
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£gaies  756?    There  was  a  great  mass  of  evidence  as  to  what       is^ 
was  the  meaning  of  these  numbers.    The  numbers  762,  754,    hordkrn 
756,  and  756 J  and  758,  "were  spoken  of  by  various  witnesses.     It        J'* 
is  said  that  at  this  very  time  No.  766  is  on  the  three-story  buildings  Commercial 
«o  that  there  is  the  greatest  possible  uncertainty  as  to  what  assurance 
building  was  meant  by  No.  756.     No  doubt  if  the  description  of       ^^^* 
a  property  is  once  plain  and  clear,  any  subsequent  misdescription 
will  go  for   nothing— it  will   be  a  false  demonstration.      But 
bere  the  ''demonstration"  itself  is  the  most  doubtful  thing  in  the 
world.    There  is  a  want  of  precision  in  the  evidence  as  to  where 
No.  756  is,  and  in  reference  to  the  changes  made  by  the  corporation 
and  otherwise.    There  is,  however,  a  description  in  the  proposal 
wbieh  points  out  that  the  thing  insured  is  bounded  on  the  south 
by  a  brick  and  slate  building;  and  not  only  is  this  in  the  proposal 
to  insure,  bat  it  is  also  in  the  policy.    So  that,  leaving  out  the 
number  of  the  building  and  the  number  of  stories,  we  find  the 
descriptions  in  the  proposal  and  policy  identical.    Under  these 
^ircumstanceB,  there  being  no  evidence  of  any  other  descrip- 
tion  of  the   southern  boundary    than    that,  are    we    not   to 
judge  from  that  description  what  the  parties    meant?     Here 
are  the  plaintifis  on  the  one  hand  describing  the  building  as 
bounded  on  the  south  by  brick  and  slate,  and  the  defendants 
<m  the  other  hand  adopting  that  description ;   one  saying  "  That 
is  what  I  want  to  insure,"  and  the  other  saying  "  That  is  what  I 
do  insure."     It  seems  to  me  impossible  to  disconnect — ^although  it 
is  not  necessary  that  they  should  be  connected — these  two  things, 
namely,  the  statement  on  the  one  side  and  the  adoption  of  it  by  the 
otherastothis  boundary.  On  the  back  of  the  proposal  we  see  a  very 
trough  plan  of  the  buildings  proposed  to  be  insured,  and  there  it 
is,  a  parallelogram,  which  would  in  no  way  fit  on  to  the  upper 
'«tory  of  the  two-story  building,  the  front  portion  of  which  was 
-occupied  by  somebody  else.    Here  is  a  proposal  containing  a  de- 
senption  of  the  boundaries  of  the  premises,  and    a  company 
issuing  a  policy  for  a  building  so  described,  and  it  seems  to  me 
that  it  is  impossible  in  construing  the  policy  to  shut  out  the  de- 
scription contained  in  the  proposal.      It  appears  to  me,  therefore, 
tliat  the  description  which  is  to  be  binding  is  the  certain  part  of 
it,  and  not  this  vague,,  uncertain,  indeterminate  matter  of  No. 
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1884       756.      In  the  case  of  West  v.  Lawday  (2),  it  was  laid  doim  bj 
HoRBEKN    I'Ord  Westbury  that  where  there  is  a  vague  description  of  land, 

Thb  ^^^  there  was  afterwards  a  specific  description,  the  vagae  one 
CoMMKRoiAL  would  go  for  nothing,  and  that  the  Court  would  go  by  the  dear 
Assurance  subsequent  description.  At  page  382  l!«>rd  WesUmry  says:— 
or.  u  rj^^  testator  tells  us,  in  the  first  place,  that, '  being  possessed  of 
a  lease  for  lives  renewable  for  ever  of  certain  lands  in  the  county 
oE  Kerry,  &c.'  These  words,  certainly,  are  not  descriptive  of 
any  lands.  He  says  '  certain  lands' — that  is,  some  lands  in  the 
county  of  Kerry, '  which  said  lands  are  denominated.'  Now,  my 
Lords,  I  cannot  understand  where  can  be  the  difficulty;  *  wbich 
said  lands  are,'  what  lands  ?  Why,  they  are  '  certain  lands'— 
which  words  are  merely  words  of  reference  to  a  thing  unknown 
and  not  described ;  but  the  generality  and  want  of  precision  in 
the  form  of  expression  are  supplied  by  the  words  which  follow, 
and  which  plainly  mean  to  substitute  a  definite  and  precise 
statement  for  an  antecedent  generality.  Accordingly,  therefore, 
in  a  manner  perfectly  in  conformity  with  the  idiom  of  the  Eng- 
lish language,  he  goes  on  to  specify  what  are  the  *  certain  lands, 
to  which  he  has  referred ;  and  using  the  relative  which  refers  to 
the  '  certain  lands,'  he  tells  you  the  *  said  lands'  are  '  denomi- 
nated ;'  and  he  gives  certain  names,  being  the  denomination  of 
the  lands  intended  to  be  devised,  and  by  reference  to  which 
names  we  satisfy  the  expression  'aforesaid,'  contained  in  the 
description  subsequent  to  the  devise,  namely,  'the  aforesaid 
lands.'  It  would  have  seemed  to  me  to  require  no  ordinary 
ingenuity  to  find  a  difficulty  or  an  obscurity  in  such  a  simple 
form  of  expression ;  for,  unquestionably,  if  I  had  been  asked  whit 
are  the  *  certain  lands  in  Kerry,'  I  should  have  said,  '  the  testa- 
tor answers  for  himself,  the  lands  which  are  denominated 
Ballydowney,  Clyney,  and  Farranaspig.'  Then  he  goes  on  to 
tell  you  where  they  are  situate,  namely,  in  the  parish  of  Adahoe. 
These  words,  therefore,  are  the  unfolding,  the  explanation,  of 
the  general  expression, '  certain  lands  in  the  county  of  Kerry." 
And  on  page  388  Lord  Wensleyddle  said, "  I  cannot  help  thinking 
that  these  difficulties  would  not  have  arisen  if  the  Irish  Conrta 
had  attended  to  what  their  true  daty  is  in  the  construction  of  all 

(2)  11  H.L.  Cas.  382. 
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wills ;  not  to  speculate  upon  the  meaning  of  the  words  used  by        1884 

the  testator,  which  lets  in  the  consideration  of  what  he    in-    hordkrn 

tended    to    have    done."      Now     it     may    be,    looking     at        ^^^^^ 

the  evidence,  that  we  may  speculate  that  the  plaintiffs  meant  Commbrcial 

to  insure   not    only  the    three-story  building,  but  this  room   Assurance 

on  the  south.    They  meant  that  probably;   and  one  reason  why 

we  might  naturally  suppose  that  the  plaintiffs  so  meant  is  the 

omission  in  the  description  in  the  policy  of  the  number  of  stories. 

That  seems  to  lead  to  the  surmise  that  there  was  an  intention 

to  extend  the  policy  to  the  next  building.     But  the  question  is 

not  what  the  Court  might  suppose  the  parties  to  have  meant, 

but  what  they  said.    We  are  not  to  interpret  this  document  any 

more  than  any  other,  by  what  we  may  suppose  the  parties  to  have 

intended,  but  by  what  they  said,  and  we  must  interpret  what 

they  said  according  to  the  ordinaiy  rules.    It  would  have  been 

perfectly  easy  for  them  to  have  put  in  the  word  "  shingled,"  in 

the  description  of  the  southern  boundary,  but  they  did  not  do 

so;  and  the  answer  to  the  statement  that  they  intended  to  do 

it,  is  that  they  did  not  do  so.     We  can  not  make  a  contract  for 

them,  and  the  jury  were  not  at  liberty  to  do  so  any  more  than 

the  Court.     On  that  ground,  in  my  opinion,  the  verdict  ought 

not  to  be  allowed  to  stand,  and  there  ought  to  be  a  new  trial. 

I  come  now  to  the  second  ground,  namely,  whether 
the  plaintiffs  have  failed  to  comply  with  the  condition  of 
the  policy  requiring  them  to  state  who  occupied  the  premises 
which  they  insured.  Assuming  that  they  are  right  in  their  con- 
tention that  there  was  an  insurance  on  the  upper  room  of  the  two- 
story  building,  then  comes  the  condition  mentioned  in  the  third 
plea,  that  they  have  not  described  how  the  building  was 
occupied.  The  third  plea  contains  several  allegations,  anyone  of 
which  would  be  fatal  to  the  plaintiffs'  claim,  and  the  defendants 
may  avail  themselves  of  any  one  of  such  allegations  in  their 
defence  to  the  action.  Clearly  the  evidence  shows  that  the  place 
was  occupied  by  Barlow,  and  there  was  no  statement  in  contra- 
diction. 

We  are  not  called  upon  to  offer  any  opinion  of  a  defence  of 
this  sort.  It  may  be  that  it  is  not  a  wise  one.  Under  certain 
circumstances  it  may  be  a  proper  thing  to  set  up  such  a  defence. 
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1884       but  this  18  a  matter  for  the  company  to  determine.    What  we 
Ho&DKBN    ^**^®  ^^^  ^  consider  is  what  they  are  entitled  legally  to  do.    If 

J'-  Barlow's  occupancy  was  not  stated,  the  defendants  were  at  perfect 
CoHMSRciA  liberty  to  take  advantage  of  the  breach,  and  we  are  not  caUed 
Assurance  upon  to  offer  any  opinion  upon  their  action  in  the  matter.    They 

^^^'  may  have  good  reasons  for  insisting  upon  their  rigid  rights,  and 
they  are  entitled  to  say  that  the  plaintifib  did  not  tell  them  by 
whom  the  premises  were  occupied,  and  to  urge  that,  as  they  had 
not  done  so,  the  plaintiffs  had  not  performed  one  of  the  conditions 
of  their  contract,  and  so  were  not  entitled  to  recover.  I  think, 
therefore,  on  that  ground,  that  the  verdict  was  against  evidenee, 
and  cannot  be  allowed  to  stand. 

The  last  ground  is  the  question  of  the  stove.  It  seems  tiiai 
at  the  time  of  the  fire  there  was  a  stove  in  one  of  the  back 
rooms  taken  from  Barlow.  There  was  evidence  that  the  plaintiffs 
inquired  of  the  defendant  company  whether  they  had  any  objection 
to  a  stove  being  in  the  building;  and  an  answer  was  given  that 
the  defendants  had  no  objection.  Of  course,  if  it  were  dear  that 
the  defendants  knew  that  the  inquiry  related  to  the  room  in  which 
the  stove  was,  their  answer  would  be  very  cogent  evidence  that 
they  well  knew  that  they  insured  the  goods  in  that  room.  But  no 
evidence  of  that  kind  was  given. 

Fauceu,  J.  Faucett,  J.  I  confess  I  feel  very  considerable  difficulty  in 
coming  to  a  conclusion  in  this  question,  because  there  is  no 
doubt  that  a  great  deal  of  carelessness  had  been  exhibited  in 
taking  out  the  policy.  It  seems  to  me  that  there  has  been 
carelessness  on  all  sides,  and  more  particularly  on  the  part 
of  Hordem's  clerk,  who  prepared  the  document,  received  the 
policy,  altered  as  it  had  been  in  some  degree  from  the  pro- 
posal, and  put  it  in  his  desk,  leaving  it  there  unexamined, 
as  it  would  appear,  until  the  fire  took  place.  Then,  for  the 
first  time,  the  plaintiffii'  attention  was  drawn  to  the  coniTaot, 
and  to  some  of  these  conditions,  and  amongst  them  to  one  condi- 
tion, trifling  in  itself,  but  still  binding  on  the  insurer  and 
insured.  However,  that  is  the  business  of  those  who  will  insaro 
under  such  conditions,  and  it  is  the  business  of  companies 
insuring  to  take  care  to  protect  themselves  by  such  conditions. 
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The  first  thing  is  this— that,  on  the  evidence,  the  two  buildings,        1884 
754  and  746,  were  insured  by  the  plaintiffs.    These  two  buildings    houdern 
are  mentioned  in  the  policy  and  are  mentioned  in  the  proposal,  and        r^^^^ 
the  two  buildings,  if  we  take  them  as  two  buildings,  were  impro-  Commercial 
periy  described.  I  leave  out  of  consideration  the  smaller  matters  of  Assurance 
the  erasures  which  were  made  in  the  proposal  and  policy,  and  the 
alterations  made  in  the  policy.  I  take  the  fact  plainly  appearing  on 
the  evidence  that  one  building,  and  one  building  only,  is  described 
in  the  proposal  and  in  the  policy.     Nothing  can  be  clearer  than 
that,  by  the  words  of  the  policy,  one  building  of  three  stories  is 
alone  described.     We  have  to  consider  two  things ;  first,  what  did 
the  parties  intend?  and  then,  whether  they  have  expressed  their 
intention.     Where  there  is  an  obscurity  in  the  terms  used,  and  a 
difficulty  in  interpreting  them,  we  are  entitled  to  look  at  all  the 
surrounding  circumstances,  and  to  try  and  find  out  what  the 
parties  intended,  and  whether  they  have  expressed  their  inten- 
tion. The  proposal,  when  it  was  taken  to  the  defendants'  office,  was 
to  insure  goods  in  No.  754,  described  as  a  three-story  building. 
That  appears  to  have  been  a  wrong  description,  because  there  is 
no  evidence  that  the  three-story  building  was  ever  known  as  No. 
754;  but,  on  the  contrary,  the  evidence  was  that  it  was  known  for 
years  before  as  No.  756.  When  the  proposal  was  taken  to  the  office, 
-some  person  added  the  words  "and  756,"  in  pencil,  and  a  policy  was 
drawn  out,  not  for  goods  in  one  building.  No.  754,  but  to  cover 
goods  in  Nos.  754  and  756. 

We  are  entitled  to  look,  and  are  bound  to  look  at  the  cir* 
•cumstances  surrounding  the  effecting  of  this  insurance,  and 
one  of  the  circumstances  is  this,  to  which  I  now  call  atten* 
tion.  By  the  conditions  of  the  policy  a  person  intending  to 
insure  is  bound  to  state  whether  he  has  insured  the  same  goods 
with  any  other  company.  Now,  in  the  policy  it  is  mentioned 
that  the  plaintiffs  had  insured  these  goods  in  the  "Lion"  office  for 
2000^.,  and  in  the  "Sun"  office  for  2000?.  Looking  at  the  "Lion" 
policy,  I  find  that  that  company  insured  goods  in  Nos.  754  and 
756  for  the  sum  of  2000?.  That  is  exactly  what  the  defendants 
say  in  their  policy,  namely,  that  the  plaintiffs  had  insured  the 
goods  there  mentioned  in  the  office  of  the  "Lion"  company.  The 
defendants,  by  the  terms  of  their  policy,  are  entitled  to  claim  the 
benefit  of  that  insurance  in  the  "Lion"  office,  and  to  have 
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1884       their  liability  reduced  by  a  proportionate  amount.  But  the"  Lion* 

Ho&DBRM    policy  gives  a  more  accurate  description  of  the  premises,  and 

^^       mentions  that   the  buildings   are   partly  occupied   by  Barlow. 

Commercial  There  is  a  clear  description  in  it  of  the  building  now  in  questi(m; 

AssuRANci  and  the  moment  that  the  fire  took  place  the  defendants  claimed 

the  benefit  of  that  condition  in  their  policy. 

In  the  "  Sun"  policy  the  buildings  are  called  Nos.  752  and  754. 
The  policy  is  irregularly  drawn  out,  because  of  erasures  and  in- 
terlineations ;  but  there  is  no  question  that  the  buildings  men- 
tioned are  the  same.  The  defendant  company  are  told  that  tbe 
goods  in  the  same  premises  are  insured  in  the  "  Sun''  office  to  the 
amount  of  2000^.,  and  they  are  clearly  entitled  to  the  benefit  of 
the  insurance  in  that  office. 

I  admit  the  principle  stated  by  His  Honour  the  Chief  Justice, 
but  I  feel  bound  to  consider  the  matters  I  have  just  mentioned. 
The  real  question  is  whether  the  goods  in  two  buildings  were  in- 
sured or  the  goods  in  one  only.  Are  we  to  say  that  the  two 
numbers  mentioned  in  the  policy  are  only  a  false  description  ?  I 
may  put  the  following  case : — Suppose  that  I  sent  in  a  proposal 
to  insure  a  house  called  41  Qeorge-street,aDd  that  the  house  hap- 
pened to  be  at  the  comer  of  the  street,  and  was  mentioned  as  a 
comer  house ;  and  that  after  the  proposal  was  sent  in  I  became 
possessed  of  other  houses,  41-61,  and  the  numbers  of  these 
houses  are  added  to  the  proposal,  but  the  description  remains  as 
before,  and  is  the  description  of  only  one  house.  It  seems  to  me 
that  the  principles  on  which  such  a  case  would  be  governed  are 
applicable  here.  We  are  entitled  not  merely  to  consider  the 
description  of  the  buildings,  but  we  have  a  right  to  refer  to 
the  other  documents  mentioned  in  the  policy,  the  contents  of 
which  it  cannot  be  said  that  the  defendants  were  ignorant  of. 
It  seems  to  me  that,  looking  at  the  terms  of  these  two  policies, 
which  were  put  in  evidence  by  the  defendants,  the  finding  of  the 
jury  cannot  be  set  aside. 

A  very  small  matter  remains.  Assuming  that  I  was  wrong  in 
the  reference  which  I  made  to  the  stove,  and  I  do  not  think  so, 
no  Rule  could  be  granted  for  that  reason  alone.  Where  a  jodge 
makes  observations  on  a  piece  of  evidence,  or  expresses  his 
opinion  on  it — supposing,  for  instance,  that  he  tells  the  juiy  that, 
in  his  opinion,  a  certain  piece  of  evidence  ought  to  have  great 
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weight  attached  to  it,  at  the  same  time  telling  them  to  consider        1884 
and  weigh,  and  to  act  on  their  own  opinion — if  a  new  trial     Uordbbn 
were  granted    in  such   a  case,  it  appears   to  me   that  there        ^^^^ 
would  be  no  end  to  new  trials.      But,  independently  of  this,  Commercial 
I  think  that  the  evidence  was  material  to  be  considered  by   Assuranck 
the  jury.      It    is    nothing    like    arguing   in  a  circle.      Here 
was  a  policy,  by  a  condition  of  which,  if  the  insured  wishes 
to  erect  anything  of  the  kind  there  mentioned,  he  is  bound  to 
inform  the  company  of  it,  and  get  their  leave  to  erect  it,  other- 
wise the    policy  would   become  void.     The   plaintiffs,  having 
erected  the  stove,  went  to  the  defendant  company  and  got  their 
authority  to  keep  it  there.    It  is  said  that  no  evidence  was  given 
that  they  knew  where  the  stove  was  placed.      But  it  was  their 
business  to  know.    I  do  not  say  that  the  defendants  were  bound 
in  law  by  the  fact  that  the  stove  was  placed  in  the  premises  burned, 
and  it  might  have  been  shown  that  they  knew  nothing  about  it, 
but  it  was  the  duty  of  the  company  to  inform  themselves  about 
it.    In  my  opinion  it  is  wrong  to  say  that  this  evidence  should 
have  been  excluded  from  the  consideration  of  the  jury.    It  was 
for  them  to  consider,  as  I  pointed  out,  but  they  might  have 
disregarded  it.     But  in  any  case,  even  if  I  wrongly  admitted 
the  evidence,  such  a  matter  is  not  ground  for  granting  a  new 
trial. 

Upon  the  whole  it  seems  to  me  that  the  plaintiffs  did  intend 
to  insure  these  premises,  and  that,  taking  all  the  documents 
together  and  all  the  circumstances  together,  they  did  insure  the 
goods  in  this  particular  place.  That  was  further  shown  by  the 
conduct  of  the  defendants  in  trying  to  take  advantage  of  the 
other  policies. 

Coming  to  the  next  point,  I  cannot  but  concur  with  His 
Honour.  If  the  goods  sued  for  were  not  insured,  then  the  plea  of 
double  occupancy  is  utterly  worthless ;  but  it  is  because  I  think 
that  they  were  insured  that  I  look  upon  the  second  and  third  pleas 
as  applicable.  I  think  that  the  fact  of  that  condition  of  the  policy 
not  having  been  fulfilled  would  not  have  had  the  slightest  effect 
upon  the  company.  That,  however,  is  a  consideration  which  the 
Court  cannot  entertain.  It  was  for  the  company  to  determine 
whether  the  breach  of  that  condition  should  have  any  effect ;  and 
I  can  readily  understand  that  it  was  a  matter  of  consequence  for 
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1884       the  company  to  know  by  whom  and  by  what  kind  of  persons  a 
HoRDXRN    place  was  occupied  when  they  were  going  to  insure  it, 

r^^^  Before  I  finish  I  shall  read  two  or  three  lines  from  a  hand- 

Ck>MMKRciAL  book  by  Lord  St.  Leonards  in  reference  to  insurance&  As  a 
AflsuBANGB  rule,  handbooks  are  of  very  little  consequence,  but  a  handbook 
'  coming  from  Lord  St.  Leonards  may  be  very  fairly  treated  with 
some  consideration.  Talking  of  insurances,  he  said  this: — ^"A 
word  of  advice  about  your  fire  insurance.  Very  few  policies 
against  fire  are  so  framed  as  to  render  the  company  legally 
liable.  Generally  the  property  is  incoirectly  described  with 
reference  to  the  conditions  under  which  it  is  insured.  They  are 
framed  by  the  company,  who  probably  are  not  unwilling  to  have 
a  legal  defence  against  any  claim  without  taking  advantage  of 
any  technical  objection — ^and  to  make  use  of  their  defence 
only  against  what  they  may  believe  to  be  a  fraud, 
although  they  might  not  be  able  to  prove  it.  But  do  not  rely 
upon  the  moral  feelings  of  the  directors.  Ascertain  that  your 
house  falls  strictly  within  the  conditions."  That  is  very  good 
advice.  A  person  intending  to  insure  sends  in  a  proposal  and 
gets  a  policy  sent  to  him  with  all  these  conditions  in  small 
print.  As  a  general  rule  he  never  reads  the  conditions  and 
knows  nothing  about  them  until  the  fire,  and  then  he  looks  up 
the  conditions  and  finds  that  he  *  is  bound  down  and  cannot 
extricate  himself  from  the  ropes  by  which  he  is  bound  hand  and 
foot ;  and  he  is  defeated.  On  the  third  plea  I  must  agree  with 
His  Honour ;  but  on  the  other  part  of  the  case  I  dissent  from  him 
with  very  great  hesitation. 

WiNDETER,  J.  The  question  whether  the  goods  which  were 
burned  were  on  the  premises  insured  by  the  plaintifis,  is,  no  doubti 
one  of  considerable  difficulty,  and  that  difficulty  has  arisen,  as 
their  Honours  have  pointed  out,  from  the  v^ry  loose  manner  in 
which  this  contract  of  insurance  was  entered  into.  The  questioD 
of  course  is,  whether  by  the  agreement  made  between  these  parties, 
the  two  buildings  were  both  insured,  as  the  plaintiff  contends, 
or  whether,  whatever  the  intention  of  the  parties  was,  the  con- 
tract which  was  ultimately  made  between  them  showed  that  only 
the  tall  building  was  insured.  That  is  the  defendants'  conten- 
tion.   If  I  could  see,  as  Mr.  Justice  Fau^ceit  does,  that  there  was 
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a  distinct  contract  that  the  two  buUdingB  were  to  be  insured.  1884 
I  should  agree  with  him  in  thinking  that  we  cannot  disturb  the  Hobdsbn 
verdict  of  the  jury  ;  but  it  is  because  I  cannot  see  that  the  two  r^^, 
buildings  were  included  in  the  policy  that  I  think  the  verdict  of  Commercial 
the  jury  erroneous.  There  is  no  doubt  that  if  we  could  be  sure  that  Assfranck 
by  the  mention  in  the  policy  of  these  two  numbers,  754  and  75G, 
the  contract  is  to  be  read  as  describing  two  buildings,  then  the 
fact  that  the  boundaries  were  wrongly  described  would  be 
immaterial,  because  the  false  description  would  go  for  nothing. 
Bat  the  difficulty  arises  here  that,  instead  of  two  buildings  being 
insured  in  so  many  words,  the  policy  is  drawn  in  so  loose  a 
manner  as  to  the  description  of  the  premises  insured,  that  it  is 
impossible  to  say  that  the  two  buildings  were  insured.  It  may  be 
possible  to  describe  a  building  in  such  a  way  by  a  reference  to 
numbers  that  there  can  be  no  mistake  as  to  the  building  in- 
tended ;  but  here  the  proposal,  as  sent  in  by  the  plaintiffs,  was  to 
insure  a  three-story  building  at  No.  764  Qeorge-street.  The 
boundaries  of  that  building  are  stated  in  the  proposal.  It  is 
described  as  bounded  on  the  north  by  a  building  of  brick  covered 
with  slates,  and  on  the  south  by  a  brick  building  with  a  slated 
roof.  Afterwards  it  appears  that  the  figures  756  were  inserted 
after  the  filgures  7fi4,  and  there  is  also  in  pencil  a  correction  of  the 
boundary  of  the  northern  side  by  the  substitution  of  the  word 
"  shingled  "  for  the  word  "  slated."  The  contention  on  the  part  of 
the  plaintiffs  is,  that,  by  the  insertion  of  these  additional  figures, 
it  was  made  clear  that  these  two  buildings  were  intended  to  be 
insured.  The  question,  however,  is  whether  the  evidence  does 
not  point  to  the  conclusion  that  only  the  three-story  building 
was  intended  to  be  insured.  I  think  it  does.  We  are  told  that 
the  figures  756  were  upon  the  three-story  building  at  the  time 
of  the  insui*ance,  and  continued  upon  it  till  the  time  of  the 
fire.  It  would  also  appear  that  the  three-story  building  was 
known  as  754.  It  appears  to  me,  therefore,  that  it  was 
not  improbable  that,  upon  the  discovery  that  the  figures  756 
were  upon  that  building,  as  a  matter  of  further  precau- 
tion^  those  figures  were  inserted  in  the  policy  by  way  of  correcting 
the  description  of  the  buildings  insured  so  far  as  regards  the 
numbers.  The  building  on  the  north  is  described  as  covered  with 
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1884       shingles  and  not  slates,  and  there  has  been  a  pencil  correetion 

HoRDERN    ™^^  of  the  alteration,  stating  that  it  was  not  slated  but  shingled, 

J'-  whilst  the  description  of  the  building  to  the  south  is  left  unaltered. 

A  XjLB 

Commercial  I  come,  therefore,  to  the  conclusion  that  the  alterations  thus  made 

AsauRANCK  were  merely  corrections  in  the  description  of  a  building  generally 

^^^'       known    as  No.  754,  and  that  it  is  impossible  to  say  that  the 

building  of  two  stories,  which  at  some  subsequent  period  was 

known  as  No.  756,  was  intended  to  be  included  in  the  policy. 

I  come  now  to  the  policy.  There  the  expression  three-story 
building  has  slipped  out ;  but  still  I  do  not  find  any  proof  that 
it  was  intended  to  insure  two  buildings,  the  words  used  being 
"  the  premises  754  and  756."  The  word  "  premises"  is  applicable 
to  the  three-story  building  manifestly  described  in  the  proposal  as 
being  three-story  high.  Under  these  circumstances  it  cannot  be 
said  that  the  premises  insured  are  clearly  pointed  out  by  the 
numbers  so  that  there  can  be  no  mistake.  There  being  this 
ambiguity,  I  look  to  the  rest  of  the  description  to  find  out  what 
building  was  really  insured.  I  find,  in  addition  to  this  descrip- 
tion, on  the  back  of  the  proposal,  a  plan  which  can  only  refer  to 
the  three-stor}'^  building.  That  being  so,  it  appears  to  me  that 
the  verdict  of  the  jury  was  wrong,  and  it  follows  as  a  matter  of 
law  that  the  plaintiffs  cannot  succeed  in  their  action,  because  the 
conclusion  at  which  the  Court  has  arrived  renders  it  unnecessary 
to  consider  the  third  plea. 

With  reference  to  the  argument  that  the  defendants 
are  bound  by  the  reference  in  their  policy  to  the  policy  of 
insurance  effected  with  the  Lion  Co.,  I  dissent  from  the 
conclusion  arrived  at  by  His  Honour  Mr.  Justice  FatLcetL 
It  appears  to  me  that  the  defendants  are  not  in  any  way 
bound  in  the  manner  contended  for  by  the  recognition  on 
the  face  of  their  policy  of  an  insurance  effected  with  another 
company.  The  object  of  the  defendants  in  requiring  notice 
to  be  given  to  them  of  any  other  policies  effected  on  the 
same  premises  is  to  enable  them  to  judge  of  the  risk  they  under- 
take. I  cannot  see  in  what  way  the  mere  insertion  of  the  fact 
that  the  premises  are  insured  in  the  Lion  Co.,  can  throw  any 
light  on  the  question  as  to  what  premises  the  defendants  in- 
tended to  insure.    Tlie  mere  fact  that  they  have  received  notice 
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that  the  premises  are  insured  in  the  Lion  Co.  does  not  throw  any        i884 
light  on  the  matter.      The  defendants  would  simply  infer  that    hoederk" 
the  premises  described  in  their  policy  are  included  in  the  policy        Jf- 
of  the  other  company.  Commercial 

The  smaller  point  which  remains  becomes  of  little  importance  assurakcjs 
when  the  Court  is  unanimous  in  thinking  that  the  plaintiffs  can  ^^* 
not  succeed  in  this  action  in  consequence  of  their  failure  to  give 
notice  to  the  defendants  of  their  joint  occupancy  with  Barlow.  I 
concur,  however,  with  His  Honour  the  Chief  Justice  in  thinking 
that  the  notice  given  as  to  the  stove  would  not  enable  the 
defendants  to  come  to  any  conclusion  as  to  what  premises  were 
insured,  as  there  was  no  evidence  that  the  company  knew  the 
exact  place  in  which  the  plaintiffs  proposed  to  put  the  stove. 

Ride  ahaolute  for  new  t'naL    Costs 
to  abide  the  event. 

Attorneys  for  the  plaintiffs :  Creagh  <&  Williams, 
Attorneys  for  the  defendants :  Norton  <b  Co. 


Aug.  4. 


NICOLE   AKP   AwoTHER   V.   THE    LONDON    AND    PROVINCIAL    FIRE 

INSURANCE  COMPANY. 

fht  insuranee^Clause  limiting  liabilUy  to  ratedbU  proportion  q/   loti  tohere    ^  ^.    p  j 
property  insured  elsewhere — Proqf  that  other  policies  were  in  force  at  time  <if  »^g,.g^  'j' 
loss — "  D^auU  or  repudiation^*  of  other  companies,  mid 

The  plaintiffs  insured  with  the  defendants  against  loss  by  tire.  One  of  the  ^^^^'  ^' 
conditions  of  the  policy  was  as  follows: — "And  in  no  case  where  any  property 
imared  by  this  policy  is  insured  elsewhere  shall  this  company  be  liable  to  pay 
more  than  their  rateable  proportion  of  the  loss  or  damage  .  .  .  and  without 
reference  to  the  default  or  repudiation  of  any  other  insurance  company.  And  the 
payment  of  premium  of  such  other  insurance  shaU  be  held  as  conclusive  evidence 
that  the  same  has  been  effected  within  the  meaning  of  this  clause." 

At  the  time  of  effecting  the  insurance,  the  plaintiffs  gave  notice  that  they  had 
insured  in  the  C.  Company.  One  of  the  conditions  of  the  C.  Company's  policy 
was,  "That  persons  who  have  insured  property  with  this  compsny  shall  give  notice 
of  any  other  insurance  already  made  or  which  shall  afterwards  be  made  else- 
where on  the  same  property  •  •  •  otherwise  such  policy  or  policies  shall  be 
void:  provided,  however,  that  on  such  notice  being  given  at  any  time  after  the 
iisue  of  the  policy,  it  shall  be  optional  with  the  company  to  cancel  such  policy* 
returning  the  premium  for  the  unexpired  term  thereof,  if  they  shall  then  so 
deem  fit.** 
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I8d4  ^^  plaintiflb   neglected  to   give  the  C.  Compaoy  the  notice   requiied  bj 

their  policy,  and  the  premisee  insured  being  burned,  the  C.  Company  refused  to- 

NiGOLS       pay  the  insurance  money.     The  plaintiffs  and  defendants  thereupon  ststod  s 

V*  special  case  for  the  opinion  of  the  Supreme  Court. 

Pjm^cial       ^^*  ^^'^^  ^^^  defendants  were  only  liable  to  pay  a  rateable  proportion  <^  tiie 

Fiftx         ^^^"^      '^^^  conditions  indorsed  on  the  defendants'  policy  read  together  mesn  that 

IhsurangC   the  defendants  were  to  be  freed  from  the  duty  of  giving  any  proof  as  to  the  fact  of 

Co7.  any  other  insurance  being  in  f oroe  at  the  time  of  the  loss,  beyond  the  fact  that 

the  premium  was  paid. 

Special  case  stated  as  follows: — 

1.  On  the  16th  Augast,  1882,  the  above-named  pkintifb 
insured  certain  goods  of  the  plaintiffs  with  the  Commercial 
Union  Assurance  Company,  for  the  sum  of  3000Z.  The  said 
insurance  was  subject  to  certain  conditions,  of  which  the  9th  was 
as  follows: — 

"  9.  That  persons  who  haye  insured  property  with  this  oompany  shaU  gire 
notice  of  any  other  insuranee  already  made,  or  which  shaU  afterwards  be  made 
elsewhere  on  the  same  property;  so  that  a  memorandum  of  such  other  insurance 
may  be  endorsed  on  the  policy  or  policies  effected  with  this  oompany,  otherviae 
such  policy  or  policies  wiU  be  void ;  provided,  however,  that  on  snch  notice  beiog 
given  at  any  time  after  the  issue  of  the  policy,  it  shaU  be  optional  with  the  oom- 
pany to  cancel  such  policy,  returning  the  premium  for  the  unexpired  term  thereof 
if  they  shaU  then  so  deem  fit.  In  the  event  of  insurance  with  other  oompaniee 
being  in  force  at  the  time  of  any  loss  or  damage  by  fire  happening  to  the  propefty 
insured  by  this  policy,  then  this  company  wiU  only  be  liable  to  the  payment  of  a 
rateable  proportion  of  any  loss  or  damage  which  may  be  sustained. 

By  a  further  condition  it  was  declared — 

"  That  in  case  of  the  assured  holding  any  other  policy  on  the  same  property  ssb- 
ject  to  average,  then  the  said  policy  should  be  subject*  to  average  in  like  manner.'*^ 

2.  On  the  14th  December,  1882,  the  plaintiffs  further  insured 
the  said  goods  with  the  Scottish  Imperial  Insurance  Company 
for  the  sum  of  10002.  The  said  insurance  was  subject  to  certain 
conditions,  three  of  which  were  in  the  following  terms,  re- 
spectively:— . 

"2.  If  any  property  hereby  insured  be  also  insured  in  any  other  office  or  ofBcea 
without,  in  each  and  every  such  cases,  notice  thereof  being  duly  given  in  writisj^ 
to  the  secretary  or  agent  of  the  company,  and  the  assent  or  sanction  of  the  oom- 
pany signified  by  endorsement  hereon,  the  insurance  as  to  the  property  afieeted 
thereby  ceases  to  attach,  and  on  such  notice  being  given  the  company  shall  be 
entitled,  if  it  shall  then  deem  fit,  to  cancel  the  policy,  returning  the  prenunm  for 
the  unexpired  term  thereof." 

"17.  If,  at  the  time  of  any  loss  or  damage  by  fire  happening  to  any  property 
hereby  insured,  there  be  any  other  subsisting  insurance  or  insurances,  whether 
effected  by  the  insured  or  by  any  other  penon,  covering  the  same  property  asd 
allowed  by  indorsement  hereon,  this  company  shall  not  be  liable  to  pay  or  cos* 
tribute  more  than  its  rateable  proportion  of  such  loss  or  damage." 
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"  18;  In  aD  cases  where  any  other  subsisting  insnrsnoe  or  insurances  (whether 
effected  by  the  insured  or  by  any  other  person)  coTering  any  property  hereby 
ioflued,  either  exdnsiTely  or  together  with  any  other  property  in  and  subject  to 
the  same  risk  only,  shall  be  subject  to  average,  the  insurance  on  such  property 
Qoder  this  policy  shall  be  subject  to  average  in  like  manner." 

3.  On  the  14th  December,  1882,  the  plaintiff  further  insured 
the  said  goods  with  the  defendants  for  the  sum  of  20002. 
The  said  insurance  was  made  subject  to  certain  conditions,  the 
fifth  of  which  was  in  the  following  terms: — 

"5.  No  daim  shall  be  recognised  or  recoverable  if  the  property  insured  be 
previously  or  subsequently  insured  elsewhere  unless  the  particulars  of  such  other 
insurance  be  notified  to  the  company  in  writing,  and  allowed,  either  by  a  memo- 
nndurn  in  the  body  of  the  policy,  or  by  indorsement;  but  no  such  allowance  or 
aanction  shall  be  considered  as  binding  upon  the  company  if  such  additional 
insurance  shall  be  in  any  respect  more  limited  or  specific  than  the  insurance 
effected  by  this  policy,  so  as  to  interfere  with  its  operating  concurrently  therewith, 
provided  that  on  such  notice  being  given  after  the  issue  of  this  policy  it  shall  be 
optional  with  the  company  to  cancel  the  same,  returning  the  rateable  premium 
for  the  unexpired  term  thereof,  and  in  case  of  the  assured  holding  any  other 
policy  on  the  same  property  subject  to  average,  then  this  policy  is  declared  subject 
to  average  in  like  manner,  and  in  no  case  where  any  property  insured  by  this 
policy  is  insured  elsewhere  shall  this  company  be  liable  to  pay  more  than  their 
rateable  proportion  of  the  loss  or  damage,  whether  the  same  be  occasioned  by  fire, 
lightning,  or  coal-gas  explosion,  and  whether  such  other  insurances  do  or  do  not 
cover  aU  those  risks,  and  without  reference  to  the  default  or  repudiation  of  any 
other  insurance  company.  And  the  pajrment  of  premium  for  such  other  insurance 
shall  be  held  as  conclusive  evidence  that  the  same  has  been  effected  within  the 
meaning  of  this  clause." 

4.  Copies  of  the  three  hereinhefore  mentioned  policies  of  insur. 
ante  are  to  he  treated  as  if  attached  to  this  case,  and  may  he  read 
and  referred  to  as  if  inserted  therein  and  forming  part  thereof. 

5.  At  the  time  of  effecting  the  last-mentioned  insurance  the 
plaintifis  gave  due  notice  to  the  defendants  of  the  said  insurances 
of  the  16th  August  and  14th  December,  and  the  same  were  duly 
allowed  by  a  memorandum  in  the  policy  issued  by  the  defendants, 
and  remained  so  allowed  up  to  the  time  of  the  fire  and  loss  herein- 
after mentioned. 

6.  The  plaintiffs  also  duly  notified  to  the  said  ''Scottish 
Imperial  Insurance  Company"  the  hereinbefore  mentioned  insur- 
ances with  the  said  ''Commercial  Union  Assurance  Company" 
and  the  defendants  respectively,  and  the  same  were  before  the 
said  fire  and  loss  allowed  by  a  memorandum  on  the  policy  issued 
by  the  said  "Scottish  Imperial  Insurance  Company." 

N.8.W.K.,  Vol.  v.,  Law.  Z 
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1884  7.  The  plaintiffs  did  not,  before  the  fire  and  loss  aforesaid,  give 

NiooLE~  *^y  notice  to  the  said  "Commercial  Union  Assurance  Company" 

,    ^'  of  havini?  effected  the  other  insurances  hereinbefore  mentioned,  or 

London  ® 

AND        either  of  them,  and  no  memorandum  of  the  said  insurances,  or 

PROirrNdf  AT 

Fire       either  of  them,  was  endorsed  on  the  said  policy  of  the  said  ''Com- 
^*Cw^^'   mercial  Union  Assurance  Company." 

8.  No  notice  of  the  failure  to  give  such  last-mentioned  notiee 
was  given  to  the  defendants,  and  the  defendants  were  not  aware 
of  such  failure  until  some  time  after  the  fire  and  loss  hereinafter 
mentioned. 

9.  The  plaintiffs  duly  paid  the  original  and  renewal  premiums 
on  all  the  hereinbefore-mentioned  insurances  as  they  became  due, 
until  and  for  a  period  extending  beyond  the  17th  Septem* 
ber,  1883,  upon  which  day  the  whole  of  the  said  goods,  excepting 
a  certain  small  salvage  therefrom,  were  destroyed  by  fire,  and 
damage  and  loss  was  thereby  caused  to  the  extent  of  24O0Z. 

10.  The  said ''  Commercial  Union  Assui-ance  Company"  disputes 
its  liability  and  refuses  to  pay  any  part  of  the  said  loss  by  reason 
of  the  plaintiffs  having  in  manner  hereinbefore  mentioned  fidled 
to  comply  with  the  said  ninth  condition  set  forth  in  paragraph 
one  hereof. 

11.  The  plaintiffs  contend  that  the  rateable  liability  of  the  de- 
fendants to  the  plaintiffs  should  now  be  settled  and  adjusted 
without  being  diminished  by  reason  of  the  said  insurance  having 
been  effected  with  the  said  **  Conunercial  Union  Assurance  Com- 
pany." 

12.  The  defendants  on  the  other  hand  contend  that  the 
rateable  proportion  to  be  paid  by  them  should  be  settled  and 
adjusted  without  reference  to  and 'without  being  increased  by 
the  repudiation  of  liability  by  the  said  ''  Commercial  Union 
Assurance  Company"  as  in  the  tenth  paragraph  of  this  case  men- 
tioned, and  have  offered,  and  are  ready  and  willing  to  adjust  and 
settle  the  same  accordingly. 

13.  The  question  for  the  opinion  of  this  honourable  Court  is . — 
Whether,  under  the  circumstances  hereinbefore  set  out,  the 
rateable  liability  of  the  defendants  to  the  plaintiff  should  be  ad- 
justed  and  settled  in  the  manner  contended  for  by  the  plaintiffior 
in  manner  contended  for  by  the  defendants. 


VOL  VJ  CASKS  AT  LAW.  337 

14.  If  this  honourable  Court  shall  be  of  opinion  that  the        1884 
plaintiffs'  contention  is  right,  then  a  verdict  is  to  be  entered  for      nicolb 
the  plaintiffs  for  the  sum  of  1600?.  with  costs  of  suit.  Lokdon 

If  this  honourable  Court  shall  be  of  opinion  that  the  defen-  _   and 

F&OYINOIAL 

dants  contention  is  right,  then  a  verdict  is  to  be  entered  up  for       Firb 
the  defendants  with  costs  of  suit.    The  defendants  undertaking  in       ^covf  ^ 
such  case  to  adjust  and  settle  the  plaintiffs'  claim  at  the  sum  of 
8002b,  and  pay  the  same  within  fourteen  days  from  the  judgment 
of  the  Court. 

15.  Either  party  is  to  be  at  liberty  to  appeal  if  they  shall  be  so 
advised. 

Stephen,  Q.C.  (C.  B.  Stephen  with  him),  for  the  plaintiffs — ^The 

policy  effected  by  us  with  the  Commercial  Assurance  Company 

not  being  in  force,  we  may  recover  from  the  defendants  the  full 

amount  of  our  policy.    The  word  ''  default"  in  clause  5  of  the 

defendants'  policy  means  the  default  of  the  Commercial  Union 

Assurance  Company,  not  any  default  on  our  part;  and  the  word 

"repudiation"   includes  any  wrongful  repudiation   of  liability* 

By  condition  9  of  the  policy  of  the  Commercial  Union  Assurance 

Company,  the  policy  we  effected  with  them  is  absolutely  void; 

and  that  policy  not  being  in  force,  we  can  recover  from  the 

defendants  the  whole  amount  we  have  insured  for.    Unless  we 

are  so  entitled  we  shall  not  be  indemnified  for  our  loss,  for 

which  indemnity  we  paid  a  premium  to  the  defendants  without 

receiving  any  abatement  for  the  diminution  of  their  risk  by 

reason  of  the  insurance  with  the  Commercial  Union.    The  words 

"is  insured"  in  clause  5  of  the  defendants'  policy  mean  "is 

effectively  insured,"  and  are  not  satisfied  by  proof  merely  that  a 

policy  of  insurance  has  been  issued  by  some  other  company. 

[Sir  G.  Iknes,  J.  You  state  in  your  policy  that  you  have 
effected  an  insurance  with  the  Commercial  Union,  but  you  have 
not  given  the  defendants  notice  of  your  default,  by  which  the 
insurance  has  become  void.] 

It  is  a  matter  of  contract  between  the  parties,  and  by  Hordem 
V.  Comraerdal  Union  Assiircmce  Coy.  (1),  it  was  not  necessary 

(1)  AnU  p.  309. 
22 
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1884  for  us  to  give  the  defendants  notice  of  the  lapse  of  the  policy 
l^iGou  effected  by  us  with  the  Commercial  Union.  We  were  hot  bound 
LoKDOK     ^y  ^^  contract  with  the  defendants  to  renew  the  policy  of  the 

AKD        Commercial  Union. 
Paotikcial 
Firs 

^**CoT*"       [Snt  G.  Innes,  J.    The  insurance  company  is  entitled  to  know 
the  amount  of  money  which  it  is  liable  for  if  a  fire  should  occur.] 

That  is  not  the  only  reason  for  the  condition;  it  is  also  inserted' 
in  the  policy  to  provide  against  over-insurance. 

[Sir  Q.  Innes,  J.  By  clause  5  "  The  payment  of  premium  . . 
shall  be  held  as  conclusive  evidence  that  the  same  has  been 
effected  within  the  meaning  of  this  clause."  That  must  mean 
"  effected  and  still  subsisting."] 

» 

Those  words  are  not  in  the  clause,  and  if  a  policy  is  void  it 
cannot  be  considered  as  subsisting.  The  meaning  of  the  expres- 
sions quoted  is  only  that  the  payment  of  premium  shall  be 
conclusive  evidence  that  the  insurance  has  been  effected,  not  that 
it  is  subsisting;  for  example,  we  may,  notwithstanding  this  clause, 
show  that  the  policy  has  lapsed. 

[Sib  G.  Innes,  J.  If  as  you  say  the  policy  effected  with  the 
Commercial  Union  was  void,  what  do  you  say  to  the  proviso  in 
clause  9 — "  Provided  that  on  such  notice  being  given  .  .  it 
shall  be  optional  with  the  company  to  cancel  such  policy    .    T] 

Salomons,  Q.C.  {Heydon  with  him),  for  the  defendants— By 
the  provisions  of  clause  5,  if  the  premium  of  the  other  insurance 
company  has  been  paid,  we  are  only  liable  rateably ;  we  have 
only  to  inquire  whether  the  premium  has  been  paid  In  the 
policy  of  insurance  there  is  a  warranty  by  the  plaintiffi  that 
they  are  insured  in  the  Commercial  Union  Assurance  Company 
for  the  sum  of  30002.  The  policy  effected  with  the  Commercial 
Union  was,  by  the  plaintiffs'  neglect  in  not  giving  notice  as 
required  by  clause  9  of  their  policy,  rendered  voidable,  not  void. 
This  appears  more  clearly  frcTkn  the  provision  that  it  shall  be 
optional  for  the  company  to  cancel  the  policy  and  return  the 
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premium.    If  the  policy  is  void,  then  it  was  not  necessary  for        1884 
the  plaintiffs  to  give  any  notice  to  the  defendant^  of  their  insur-      Nioolr 
Ance  with  the  Commercial  Union  :     David  v.  HaHwood  (2).     If      i^^j, 
the  plaintiflfe'  contention  is  right,  then  they  would  be  enabled,  by        ^^P 
their  own  negligence,  to  shift  the  whole  of  the  loss  on  to  the        Fire 
defendants.     The  word  "  repudiation"  in  clause  5  is  not  restricted     ^^coy. 
to  a  wrongful  refusal  by  the  other  company  to  pay;  besides^  it  is 
admitted  in  clause  12  of  the  special  case  that  the  Commercial 
Union    repudiated    their    liability    to     the     plaintiffs.      The 
Court  cannot  inquire  whether  the  repudiation  was  rightly  or 
wrongly  made;  condition  5  leaves  the  plaintiffs  and  the  Commer- 
cial Union  to  fight  the  matter  out  between  them ;  but  as  between 
tlie  plaintifis  and  the  defendants  the  payment  of  the  premiuna 
is  conclusive  proof  of  the   existence  of  a  policy  of  insurance, 
The  word  "  default"  includes  the  insolvency  of  the  insurers,  or  any 
reason  for  the  claim  of  the   insured  not  being  paid.     The  word 
"repudiation"  means  any  refusal  to  pay. 

ff 

Stephen,  in  reply — The  warranty  by  the  plaintiffs  is  only  that 
they  had  effected  a  policy  with  the  Commercial  Union,  not  that 
they  would  keep  the  policy  on  foot. 

[Sm  Q.  Innes.,  J.  If  the  policy  was  void  ab  initio  as  you 
contend,  then  you  have  broken  your  warranty.] 

The  Commercial  Union  Company  had  a  right  to  have  the 
policy  declared  void,  but  until  the  happening  of  the  fire,  they  did 
not  know  of  the  existence  of  other  policies. 

Sir  J.  Martin,  C.J.  The  clause  on  which  this  controversy  Martin,  c.J. 
turns  is  drawn,  it  appears  to  me,  with  a  great  want  of  precision.. 
It  would  have  been  very  easy  to  have  used  language  so  as  plainly, 
to  manifest  the  intention  of  the  parties ;  but  expressions  are  used 
in  several  parts  of  this  clause,  each  of  which,  standing  by  itself, 
is  extremely  ambiguous.      In  the  middle  of  the  clause  I  find^ 

■  ^ 

the  following: — ''And  in  case  of  the  assured  holding  any. 
other  policy  on  the  same  property  subject  to  average,  then  this 
policy  is  declared  subject  to  average  in  like  manner."    Now, 

(2)  4  Bennett's  Fire  Ins.  Cas.  61G. 
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1884  taking  these  words  by  themselves,  the  word  **  holding"  would 

KicoLE  mean  ''holding  at  the  time  of  the  loss."      Then  this  daoae 

LiixiioN  SP^  ^^  *s  follows: — ^''And   in  no  case  where  any  property 

AHD  insured  by  this  policy  is  insured    elsewhere  shall   this  com- 

Pbovikcial 

FisB  pany  be  liable  to  pay  more  than  their  rateable  proportion  of  I08& 
Cot."  ^  damage.''  I  should  take  that  expression  standing  by  itself  to 
relate  to  property  insured  at  the  time  of  the  loss,  because  that  is 
the  period  to  which  reference  would  be  made  when  considering 
the  liability  of  the  company.  Property  may  be  insured  to-day 
and,  in  a  variety  of  ways,  the  insurance  may  become  void,  may 
be  given  up,  cancelled,  or  may  cease  to  exist  to-morrow  or  next 
week.  The  words  ''  is  insured"  seem  to  point  to  an  insurance  in 
force  at  the  time  of  the  loss ;  and  these  words,  standing  by  them* 
selves,  would  relate  to  an  insurance  existing  when  the  loss  hap* 
pened. 

But  towards  the  end  of  the  clause  there  are  expressions  of  a  dif* 
ferent  character,  one  of  which  is  as  follows: — "  And  without  refer- 
ence to  the  default  or  repudiation  of  any  other  insurance  company.'' 
This,  to  a  certain  extent,  is  ambiguous.  If  the  defendants  meant 
that  they  were  to  be  free  to  have  their  liability  limited  hy 
policies  effected  in  other  insurance  companies,  whether  such 
companies  did  or  did  not  pay  the  amount  of  their  insurances,  the 
clearer  way  would  have  been  to  say, ''  without  reference  to  any 
right  any  other  companies  may  have  to  refuse  payment  under 
their  policies."  But  the  defendant  company  did  not  use  any  ex* 
pressions  of  that  character.  So  that,  so  far  as  I  have  gone,  the 
expressions  used  are  extremely  ambiguous. 

Towards  the  end  of  the  clause  there  are  words  which  seem 
to  me  to  point  in  the  direction  contended  for  by  the  defendants. 
The  words  are, "  And  the  payment  of  any  premium  for  such  other 
insurance  shall  be  held  as  conclusive  evidence  that  the  same  has 
been  effected  within  the  meaning  of  this  clause."  That,  in  my 
opinion,  does  not  mean  merely  that  it  should  be  condosive 
evidence  that  the  premium  was  paid  and  the  policy  taken  ont^ 
but  that  it  should  be  evidence  so  as  to  limit  the  liability  of  this 
company.  We  are  to  endeavour  in  this,  as  in  all  other  cases,  to 
ascertain  what  the  parties  intended,  however  imperfectly  they 
may  have  expressed  themselves.    It  appears  to  me  that  the  com- 
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pany,  by  these  last  words,  intended  to  limit  the  amount  which        1884 
they  eould  be  ealled  upon  to  pay,  ia  the  case  of  the  existence  of      Nicolb 
other  insurances  on  the  same  property,  and  were  to  be  freed  from      London 
the  duty  of  giving  any  proof  as  to  the  fact  of  any  other  insurance  ^^^^^j^^ 
being  in  force,  beyond  the  fact  that  the  premium  was  paid.     For        Fibb 

Inruraitob 

these  reasons  I  think  that  the  decision  must  be  for  the  defen-        qot* 
dants, 

WiNDETER,  J.  No  doubt  the  language  used  in  the  fifth  condi-  Wmdeyer,  J. 
tion  is  not  the  best  that  might  have^been  employed  to  declare  the 
meaning  of  the  insurers,  but,  taking  the  whole  clause  together,  I 
think  there  can  be  no  reasonable  doubt  as  to  what  they  really  did 
intend.  They  provided  that  where  any  property  insured  by  this 
policy  has  been  insured  elsewhere,  then  if  it  appear  that,  at  the 
time  of  the  fire,  such  a  policy  granted  by  another  company  is  in 
force,  they  shall  be  only  bound  to  pay  a  rateable  proportion  of 
the  loss.  Any  other  construction  would  fail  to  give  effect  to  the 
words,  "and  without  reference  to  the  default]or  repudiation  of  any 
other  insurance  company."  These  words  seem  to  have  been 
inserted  in  order  to  meet  this  very  case,  and  their  meaning  is  that 
the  insurers  are  only  bound  to  pay  a  rateable  proportion  of  the 
loss  when  it  appears  that  an  insurance  with  another  com- 
pany has  been  effected.  This  construction  appears  to  me 
still  clearer  from  the  words  at  the  end  of  the  section,  "and  the 
pajrment  of  the  premium  of  such  other  insurance  shall  be  held  as 
conclusive  evidence  that  the  same  has  been  effected  within  the 
meaning  of  this  clause."  These  words  evidently  refer  to  the 
provision  that  the  insurers  are  only  to  be  liable  rateably  where 
the  goods  are  insured  elsewhere.  The  words,  "without  reference 
to  the  default  or  repudiation  of  any  other  insurance  company," 
mean  that  the  liability  of  the  company  will  be  the  same  whether 
the  other  company  has  failed  or  refused  to  pay  the  amount  of 
their  policy. 

Sir  G.  Innes,  J.    I  am  of  opinion  that  the  plaintiffs  are  only     inne>»,  J. 
entitled  to  recover  800Z.    They  have,  in  my  opinion,  themselves 
to  thank  for  this  result.     The  fifth  clause  seems  to  me  to  have 
been  intended  to  have  been  framed  in  order  to  meet  this  particular 
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1884  case.    The  insurers  say — "  You  must  let  us  know  what  insurances 

^j^jQLB  ^i9,ye  been  already  effected,  or  what  insurances  may  hereafter  be 

^    ^-  effected;  and  we  shall  then  know  that  there  are  other  offices  which 

AND  you  may  sue,  in  which  case  we  shall  not  be  liable  for  more  thaa 

Provincial 

FiRB       a  rateable  proportion  of  the  loss,  even  if  the  other  companies 

^^^CoY^^"  wrongfully,  or  without  just  excuse,  refuse  to  pay.    A  fortiori, 

this  condition  will  be  applicable  where  the  insured  is  in  default, 

■ 

by  not  giving  to  the  other  company  the  notice  required  by  the 
terms  of  their  policy  to  be  given.  The  defendants  mean  to  say^ 
''If  there  is  any  dispute  you  must  fight  it  out  amongst  you." 
That  appears  to  me  to  be  the  basis  on  which  this  contract  was 
entered  into,  and  it  would  be  contrary  to  reason  and  to  justice  if 
the  plaintiffs  could  take  advantage  of  their  own  wrong-doing  to 
bring  about  a  more  beneficial  result  than  if  they  had  done  what 
they  were  required  and  undertook  to  do. 

Decision  in  favour  of  the  defendant  contention. 

Attorneys  for  the  plaintiffs:  Deans  <k  Deane. 
Attorneys  for  the  defendants:  Norton  4b  Co. 


rb  macnamaba's  costs. 

Aug,  19,  20.   ji^^y,  ^f  taxation  —  AUendances  at  a  distance  —  Duty  of  attorney  to  in/irm 

dient —  Written  authority — Inetructiotu  for  bri^  in  Equity  wU — No  partiaUan 
JiaHin,  C.J.,      «»  ^»^^- 

Wtnaey^j  J.      ^^  attorney  who  has  sent  in  a  bUl  of  costs  asking  for  payment,  is  not  prednded, 
Innts  J.      ^^  ^^^^  payment  being  refused,  from  afterwards  sending  in  a  signed  bill  for  the 
same  services  for  a  much  larger  amount. 

An  attorney,  employed  by  his  client  in  a  variety  of  matters,  attended  at  an 
arbitration  held  at  Deniliquin,  where  he  resided.  The  arbitration  having  been 
adjourned  to  Melbourne,  he  proceeded  there,  and  attended  the  further  sittiQgs  of 
the  arbitrators.  The  Prothonotary  having  disallowed  the  costs  of  attendance  st 
Melbourne,  on  the  ground  that  the  arbitrators  having  absolute  power  to  determine 
the  matter  of  costs,  the  attorney  ought  to  have  informed  his  client  that  in  all  pio* 
bability  he  might  not  be  allowed  these  costs,  and  so  have  put  him  in  a  position  to 
decide  whether  or  not  he  would  incur  that  expense : — 

Beldf  on  review  of  taxation,  that  the  Prothonotary  was  wrong ;  his  duty  was  to 
determine  whether  the  services  had  been  rendered  by  the  attorney  at  his  ctienf  • 
request,  and  as  to  what  amount  should  be  allowed  for  such  services. 

Other  items  were  for  journeys  to  Sydney,  and  attendances  at  taxation  there.  Xbe 
evidence  was  conflicting  as  to  whether  these  journeys  had  been  anthorised  by  the 
client.  As  to  one  item,  the  evidence  pf  the  attorney  that  such  authority  was  given 
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WM  corrobonited  by  a  clerk ;  m  to  the  other  item,  there  wm  simply  the  opposite         ^l^k 
tefltimony  of  the  attorney  and'  his  dient.     There  was  evidence  that  the  client  knew 


that  his  attorney  was  in  Sydney,  and   was  attending   the   taxation ;    but    he  ^^ 

«ud  that  he  agreed  to  allow  him  only  the  same  costs  as  if  a  Sydney  agebt  had  ^^*^q!^1!^^^'^ 
been  engaged.     The  Prothonotary  disallowed  the  attorney's  claim,  only  allowing 
him  the  costs  which  a  Sydney  agent  would  have  charged,  on  the  ground  that  in 
the  conflict  of  testimony  it  lay  on  the  attorney  to  show  a  written  authority. 

Hdd,  that  the  Prothonotary  was  wrong  in  89  holding,  and  that  he  should 
•determine,  from  the  surrounding  circumstances,  on  which  side  was  the  balance'  of 
testimony. 

The  attorney  charged  a  sum  of  621.  lOs,  for  instructions  for  brief  in  an  Equity 
soit.  The  Prothonotary  disallowed  all  but  32.  3«.,  on  the  report  of  the  Master  that; 
by  the  practice  of  taxation  in  Equity,  no  more  than  that  sum  was  allowed. 

Hdd,  that  the  costs  of  instructions  for  brief  in  an  Equity  suit  could  not  be 
rigidly  limited  to  the  amount  of  3L  3$. 

In  the  bill  of  costs  was  an  item  for  money  paid  to  a  Sydney  agent ;  but  no 
psrtionlars  were  given.  It  was,  however,  stated  on  taxation  how  the  item  was 
nude  up.  There  was  a  conflict  of  evidence  as  to  whether  this  payment  was 
anthorised.    The  Prothonotary  allowed  the  amount. 

Heldf  that  the  Court  would  not  go  behind  the  determination  of  the  prothonotary. 

Review  of  Taxation.  Mr.  Macnamara,  attorney  for  Mr. 
Ricketson,  appealed  from  the  decision  of  the  Prothonotray.  1. 
Disallowing  two  items  of  632.  and  562.  lis.  for  expenses  of 
joarneys  from  Deniliquin,  where  Mr.  Macnamara  resided,  to  Mel- 
bourne, and  bis  attendances  at  Melbourne  at  an  arbitration  to 
which  his  client  was  a  party.  2.  In  respect  of  three  items 
of  3522. 168,,  ISiL  78.  and  851.  for  the  expenses  of  two  journeys 
from  Deniliquin  to  Sydney,  and  attendance  at  Sydney  at  the  taxa- 
tion of  costs,  for  which  the  Prothonotary  allowed  312. 108.  for  the 
£rst  item,  and  Sll.  108.  for  the  last  two  items,  being  the  costs 

'which  would  have  been  payable  to  a  Sydney  agent  for  attend- 
ing the  taxation.     3.  Instructions  for  brief  in  an  Equity  suit,  521. 
108.,  for  which  the  Prothonotary  allowed  SI.  38, 
.   Mr.  Ricketson  appealed  from  the  decision  of  the  Prothonotary 

allowing  552.  l8.  4d.  for  Sydney  agent's  charges. 
The  facts  brought  before  the  Prothonotary,  and  the  reasons 

given  by  him  for  his  decisions,  are  stated  fully  in  the  judgment  of 

the  Court. 

Salomons,  Q.C.,  (Bird  with  him),  for  the  appellant  (19th  Aug.) 
shortly  stated  the  facts  of  the  case.  .  He  cited  Wiggins  v 
Peppin  (1) ;  In  re  Snell  (2). 

(1)  2  BeaY.  406.     .  (2)  5  Ch.  D.  815. 
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1884  PUcher,  for  Rieketson — Aa  to  our  appeal,  the  sum  of  oSL  66. 4(L 

i^  "  was  alleged  to  have  been  paid  by  Mr.  Macnamara  to  Messrs. 
^^CosTsf^'^  Stephen  Laurence  Ss  Jaques  for  attending  the  taxation  of  Messrs. 
McCarthy,  Robertson  &  Fisher's  costs.  The  matter  was  setUed 
between  Mr.  Macnamara  and  his  agent ;  the  bill  does  not  appear 
to  have  been  taxed,  and  the  only  item  furnished  is  55L  6&  4(L 
paid  to  Messrs.  Stephen  Laurence  &  Jaques.  We  deny  that  we 
authorised  the  payment  of  that  sum.  As  to  the  first  item  of  the 
journeys  to  Melbourne — it  is  the  duty  of  an  attorney,  before 
incurring  unusual  expense,  to  point  out  to  his  client  that  the 
costs  may  not  be  allowed  on  taxation,  e^,  shorthand-writers^ 
notes :  In  re  Blyth  Js  Fanshawe  (3).  It  is  otherwise  where  the 
client  has  full  knowledge  that  the  costs  incurred  cannot  he 
recovered  agamst  the  opposite  party:  In  re  J.  G.  Smith  (i], 
where  PoUock  C.P.  says : — "  It  will  therefore  be  the  duty  of  the 
Master,  when  unusual  directions  are  alleged  to  have  been  giveo, 
very  strictly  to  inquire  into  the  circumstances,  and  to  have  them 
proved  by  the  most  satisfactory  evidence,  so  as  to  leave  no  doubt 
in  his  mind  that  the  client  was  duly  informed  that  he  would 
recover  none  of  the  costs  from  the  opposite  party,  and  that  with 
full  knowledge  of  the  fact  he  required  the  additional  assistance 
for  which  the  charge  is  made."  As  to  the  second  item:  The 
understanding  was  that  Mr.  Macnamara  was  not  to  charge  more 
than  if  he  had  employed  a  Sydney  agent.  The  Prothonotary 
must  be  satisfied  that  authority  was  given  to  do  the  services 
charged  for,  and,  in  the  conflict  of  evidence,  an  authority  in 
writing  must  be  produced :  Wright  v.  CastU  (5);  Tavemer  v. 
Ta/vemer  (6).  In  In  re  Sndl  (7),  Jessel,  M.R,  says  (p.  824} 
— **  A  solicitor  has  no  right  to  take  special  journeys,  or  to  go  to 
foreign  countries  at  the  expense  of  his  client  without  specific 
instructions."  The  Court  of  Appeal,  though  differing  from  the 
Master  of  the  Rolls  as  to  the  facts,  concurred  with  his  statement 
of  the  law ;  but  held  that  as  the  directors  had  sought  for  the 
information  which  the  solicitor  had  acquired,  and  had  after- 
wards adopted  his  services,  they  were  bound  to  pay  the  costs 
which  had  been  incurred  without  their  express  authority.     Mr. 

(3)  10  ().B.D.  207.  (4)  2  Dowl.  &  Lowndes  376.  (5)  3  Mer.  12. 

(6)  2  Keen  679.  (7)  5  Cb.  B.  S15. 
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Macnamara,  having  delivered  a  bill  of  cost%  is  concluded  by        1884 
the  amounts  there  stated  ;  he  is  not  entitled  to  send  in  another         ^^ 
bill  afterwards  with   largely    increased    items :    Loveridge  v.  ^^cosm*^  * 
Boihjam  (8). 

[Sir  J.  Martin,  C.J.    There  the  first  was  a  signed  bill] 

As  to  the  third  item,  the  Prothonotary  followed  the  practice  in 
the  office  of  the  Master  in  Equity  that  3Z.  38.  were  the  maximum 
costs  allowed  as  between  solicitor  and  client  for  the  costs  of  pre« 
paring  brief. 

Sakmom  in  reply. 

Cur.  adv.  vnZt 

On  20th  August,  the  judgment  of  the  Court  was  delivered  as 
follows : — 

Sir  J.  Martin,  C.J.  In  this  case  Mr.  Macnamara  was  the  ^ug.  20. 
attorney  for  Henry  Ricketson  in  a  variety  of  matters— arbitration, 
common  law,  and  other  matters — and  the  business  transacted  by  ^^^^9  C.J. 
him  extended  over  a  very  considerable  period  of  time.  He  sent 
ia  a  bill  of  costs  for  what  had  been  done  by  him,  intimating  that 
payment  within  a  short  period  would  be  acceptable.  Payment  not 
having  been  made,  or  some  dispute  having  arisen  as  to  whether 
anything  w&s  to  come  to  him  or  not,  he  then  sent  in  a  signed  bill, 
in  which  he  placed  items  of  increased  amount.  Several  of  the 
items  were  very  considerably  increased.  In  due  course  the  bill  was 
taken  by  Mr.  Ricketson  before  the  Prothonotary  for  taxation,  and 
on  that  taxation  several  large  items  were  struck  out,  and  others 
were  reduced  very  much.  As  to  six  of  these  items  Mr.  Macna- 
mara now  asks  the  Court  to  review  the  taxation,  and  this 
involves  the  consideration  of  three  points  only. 

The  first  of  them  that  I  shall  call  attention  to  are  the  items  of 
632.  and  562. 148.,  two  sums  for  attendance  before  certain  arbi- 
trators in  Melbourne,  when  taking  evidence  in  an  arbitration 
matter  then  going  on.  It  appears  that  the  arbitration  had  been 
proceeding  at  Deniliquin,  where  Mr.  Macnamara  resided,  and  it 
had  gone  on  for  some  time  when  it  was  adjourned  to  Melbourne, 
whither  Mr.  Macnamara  proceeded  to  attend  its  continuation 

(8)  1  B.  &  P.  49. 
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1881  there.  He  sweara  in  his  ftffidAvit  on  tliis  point,  tb^t  he  went  t^ 
Sg  Melbourne  at  the  deaiie  of  Mr.  Bicketson;  that  it  was  not 
Q^^^  *  convenient  for  him  to  go  there;  and  that  he  was  expresdj 
requested  to  attend  this  arbitration  personally.  l£r.  Ricketsw 
denies  this,  bat  there  is  a  cortoboiation  as  to  one  of  these  attoid- 
aoces  by  a  clerk  of  Mr.  MacDamara,  who  said  he  was  present 
-when  the  request  was  made  by  Ricketson.  As  to  the  otber 
item,  there  is  simply  the  affidavit  of  one  opposed  to 
the  affidavit  of  the  other.  It  was  not  on  the  ground  of  the 
conflict]  of  affidavits  that  the  Frothonotary  declined  to  alloir 
these  items,  but  on  this  principle  that  as  by  the  terms  of  refereoee 
to  the  arbitrators  aod  nmpire,  they  had  absolate  power  to  deiv- 
mine  the  matter  of  costs,  Mr.  Macnamara  should  have  informed 
hU  client  that  in  all  probability  he  might  not  be  allowed  tbew 
costs,  and  so  have  pat  him  in  a  position  to  decide  whether  or  oot 
he  would  incur  that  expense.  In  support  of  that  action  of  the 
Frothonotary  we  have  had  cited  to  as  the  case  of  In  re  BlyOi  and 
Fanshawe  (d),  where  there  was  an  appeal  from  Chief  Jostice 
Coleridge,  in  which  the  decision  of  His  Lordship  was  upheld. 
There,  very  large  costs  had  been  incurred  in  employing  a  short- 
hand writer  to  take  the  evidence  and  write  it  out  afterwards; 
and  the  sum  charged  for  the  employment  of  this  shorthand 
writer,  was  5001.,  a  very  large  sum  indeed.  When  the 
attorney  sent  in  his  bill,  exception  was  taken  to  that  smn, 
although  it  was  clear  that  the  attorney  had  received  his  clioit's 
sanction  to  the  employment  of  the  shorthand  writer,  and  the  dieot 
was  perfectly  aware  that  some  of  the  copies  of  the  evidence  wen 
used.  In  reference  to  that  Lord  Justice  BaggaUay  says,  at  pa^ 
111:  "  Therefore  I  give  credit  to  the  evidence  of  Mr.  Blyth,  and 
believe  that  authority  to  employ  a  shorthand  writer  was  pven 
previously  to  his  employment."  Then  His  Lordship  goes  on  to 
say  that  inasmuch  as  the  solicitor  did  not  communicate  to  hi) 
client  the  fact  that  he  would  have  to  pay  the  whole  ot 
tt  large  portion  of  the  costs  for  taking  shorthand  notes,  be  could 
not  be  allowed  for  them  on  taxation,  although  his  client  bad 
^k  authorised  the  employment  of  a  shorthand  writer.    That  is  s 

^^k  very  strong  case  indeed,  but  it  is  not  like  tiiis.    There  it  was 

^^^  (»}  10  Q.B.D.  9)7. 
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certain  that  the  client  could  not  recover  against  the  opposite       1334 

party  the  cost  of  the    shorthand  writer;    but    not    so    here,         J^ 

because  the  arbitrators,  having  jurisdiction  over  the  whole  of  the  Macwamaea'* 

costs,  could  have  allowed  this  item.     The  arbitrators   might, 

if  their  attention    had   been  called  to  it,  have    allowed   the 

whole  of  these  costs.    What  they  did  do  is  not  now  before 

us,  and  how  the   matters   submitted   to  them  were   disposed 

of  we  do  not  know.     As  far  as  this  argument  is  concerned, 

it  is  sufficient  to  show  that  they  could  have  allowed  these 

attendances.     The  case  cited,  in  my  opinion,  involves  a  very 

strong  exercise  of  authority,  but,  while  giving  full  credit  to  it 

as  a  decision  of  the  Court  of  Appeal,  it  is  sufficient  for  me  to 

say  that  it  is  not  a  case  like  this.    I  think  that  the  Prothonotary 

was  in  error  in  following  that  precedent  in  reference  to  these  two 

items  of  63Z.  and  66{.  148.    What  he  will  do  on  the  question  of 

credibility,  or  what  amount  he  may  allow,  if  he  believes  the 

statement  of  Mr.  Macnamara,  is  not  for  me  now  to  say.     That  is 

for  him  to  determine.    All  that  I  am  now  dealing  with  is  the 

principle  upon  which  he  acted.    The  matter  is  at  large  for  him 

to  decide,  not  upon  that  principle,  but  upon  the  credibility  of  the 

parties  and  the  reasonableness  of  the  amount. 

I  come  now  to  the  items  of  3522.  168.,  1642.  78.,  and  351.  108., 
which  relate  to  attendances  by  Mr.  Macnamara  in  Sydney,  on 
behalf  of  his  client.  There  are  contradictory  statements  as  to 
whether  Mr.  Macnamara  was  requested  by  his  client  to  go  to 
Sydney  and  remain  there  to  do  the  work  for  which  he  has  charged. 
Mr.  Macnamara  swears  one  thing,  and  Mr.  Ricketson  another. 
Tbere  are  circumstances,  such  as  the  fact  of  Mr.  Ricketson 
bemg  cognisant  of  Mr.  Macnamara  being  in  Sydney,  and  knowing 
what  he  was  doing  there,  which  may  be  material  for  the  Pro- 
thonotary to  consider,  when  determining  which  side  he  ought  to 
believe;  but  in  the  conflict  of  evidence  he  came  to  the  conclusion 
tbat  it  was  incumbent  upon  Mr.  Ma.cnamara,  before  he  could 
recover  for  all  this  work,  to  show  that  he  had  a  written 
authority  to  perform  it.  Of  the  cases  which  are  specially 
relied  upon  to  show  that  the  Prothonotary  was  right,  the 
first  was  that  of  Wright  v.  Castle  (10).    There,  a  motion  was 

•  (10)  3  M«r.  12. 
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1884       made  on  the  part  of  the  plaintiff  to  dismiss  the  bill  with  cosis 
~     ^         to  be  paid  by  the  plaintiff  s  solicitor,  upon  an  affidavit  that  such 
^  c^Sif^'*  bill  had  been  filed  without  any  authority  from  the  plaintiff.    The 
Lord  Chancellor  says:—''  There  can  be  no  doubt  as  to  the  course 
of  this  Court  s  jurisdiction;   that,  if  a  solicitor  files  a  bill  in  the 
name  of  a  client,  without  having  authority  from  him  for  so 
doing,  then  if  the  plaintiff  wishes  to  have  the  bill  dismissed,  it 
will  be  so  ordered,  and  the  solicitor  will  be  made  to  reimbuiae 
him  all  the  expenses  occasioned  by  its  having  been  filed.    It  is 
also  settled  that,  if  the  plaintiff  denies,  and  the  solicitor  asserts, 
authority  to  have  been  given,  and  there  is  nothing  but  assertiaa 
against  assertion,  the  Court  will  say  that  the  solicitor  ought  to 
have  secured  himself  by  having  an  authority  in  writing,  and  that^ 
not  having   done  so,  he  must  abide  the   consequences  of  lus 
neglect.    There  must  be  a  special  authority  to  institute,  althoagh 
a  general  authority  is  sufficient  to  enable  the  solicitor  to  defends 
suit.    In  this  case,  the  plaintiff  has  positively  sworn  that  he  gave 
no  authority  whatever  to  file  the  bill,  and  this  is  met  by  only  & 
general  assertion  of  his  being  authorised,  on  the  part  of  the 
solicitor.    The  motion  must  therefore  be  granted."    In  that  case 
a  solicitor  filed  a  bill  in  Equity.     There  was  no  written  retainer, 
and  the  person  for  whom  the  bill  was  filed  swore  that  he  had 
given  no  insti-uctions.  Another  case  of  the  same  sort  was  Wiggim 
V.  Peppin  (II).    There  were  other  points  in  it,  but  there  it 
was  a  question  of  evidence.    A  lady  and  her  brother  were 
trustees;  a  bill  had  been  filed  against  a  trustee;   the  trustee 
died,  and  the  executors  of  the   trustee  were   this  lady  and 
her    brother.      The    brother,    without   the    authority    of  the 
sister,    gave    instructions    to    his  solicitor,  who  proceeded  to 
file  answers.    The    sister    repudiated    the  transaction,  having 
given    no    authority;     and     an    application    was    made   to 
the    Court.      The    Master  of  the  Rolls  said  at  page  404:— 
"  I  believe  it  has  been  decided  more  than  once  that  it  is  not 
necessary  that  an  authority  given  to  a  solicitor  should  be  in 
writing;  further,  it  has  been  said  that  it  is  the  duty  of  a  solicitor 
to  take  care  that  he  has  sufficient  evidence  of  the  authority;  and 
if  he  neglects  the  precaution  of  obtaining  it  in  writing,  and  his 

(11)  2Beay.  406. 
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Authority  is  afterwards  challenged,  he  will,  for  want  of  written       1884 
evidence,  be  treated  as  if  he  had  no  authority  at  all.     I  think         Re 
the  cases  go  that  length/'    A  few  days  afterwards  he  says :— "  I  *^^cob«.^'" 
have  looked  at  the  authorities,  and  they  entirely  bear  out  the 
opinion  I  expressed  the  other  day,  that  if  an  authority  be  not 
given  in  writing,  and  the  authority  is  denied,  and  there  is  nothing 
bnt  assertion  against  assertion,  the  solicitor  must  bear  the  costs 
of  the  risk  he  has  thus  undertaken."    Those  cases  are  both  alike  in 
principle.     There  is  a  case  In  re  Snell,  2  Ch.  Div.  815.      There 
a  solicitor  went  over  to  America  to  Salt  Lake  City,  where  he 
remained  for  a  very  considerable  time,  making  inquiries  of  con- 
siderable importance  to  his  client ;  and  he  also  went  to  Paris. 
There  did  not  seem  to  be  any  authority  for  these  journeys,  and 
the  Master  of  the  Bolls  in  page  806  says : — "  There  is  another 
ground  on  which  this  item  should  be  disallowed,  and  it  is  this — 
Where  the  client's  special  instructions  are  required,  so  that  the 
general  retainer  of  the  solicitor  does  not  cover  work  done,  and 
the  solicitor  swears  to  the  special  instructions,  which  were  verbal 
only,  and  the  client  denies  them,  and  there  is  no  further  evidence, 
then,  according  to  the  rules  laid  down  by  my  predecessor,  and 
constantly  acted  upon  during  the  whole  course  of  his  judicial 
career,  the  solicitor  cannot  ask  the  Court  to  establish  the  case 
against  the  client,  it  being  simply  oath  against  oath  and  nothing 
more.    It  is  the  duty  of  the  solicitor  to  take  instructions  in 
writing,  and  if  he  chooses  to  neglect  this  duty  and  takes  a 
special  journey  without  instructions  in  writing,  he  must  take  the 
consequences."    Now  the  Prothonotary  has  considered  that  as  a 
general  principle  applicable  to  every  case  where  there  is  a  con- 
flict of  evidence,  the  client  swearing  one  thing,  and  the  attorney 
swearing  another.    In  the  particular  case  under  consideration, 
the  Lords  Justices  did  not  uphold  that  ruling,  but,  on  the  contrary^ 
they  overruled  the  decision  of  the  Master  of  the  Rolls  on  the 
ground  that  the  clients  were  aware  of,  and  that  by  their  conduct 
they  gave  their  sanction  to  what  had  been  done.    This  case 
does   not    help    the    contention  on  behalf  of  Mr.  Ricketson. 
It  is  a  matter  of  evidence  whether  these  expenses  were  in- 
curred with  the  sanction  and  at  the  request  of  the  party  con- 
cerned. This  must  be  decided  by  the  Prothonotary,  who,  no  doubt. 
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18S4  would  be  glad  to  escape  from  ihe  necessity  of  saying  whether 
B^  he  should  believe  Mr.  Macnamara  or  Mr.  Bicketson.  This  he 
^^^^Cwx^*^  cannot  do,  but  he  must  decide  upon  the  surrounding  circumstances, 
and  look  at  the  whole  thing  altogether.  He  will  have  to  deie^ 
mine  what  ought  to  be  allowed.  He  has  allowed  312.  lOs; 
not  for  the  work  as  charged,  but  what  he  would  have  allowed  a 
town  agent.  I  am  of  opinion  that  he  should  not  have  taken  that 
course,  but  that  he  ought  to  have  determined  whether  there 
was  a  request  that  the  work  should  be  done  and  what  was  the 
value  of  it.  The  amount  seems  large.  The  length  of  Mr. 
Macnamara's  attendance  in  Sydney  (eight  weeks)  seems  veiy 
considerable,  and  the  time  said  to  be  actually  occupied  in  this  work 
is  also  very  considerable.  The  question  is  whether  these  items  are 
reasonable  for  the  work  which  was  done.  The  Prothonotaiy 
will  have  to  determine,  first,  on  looking  at  the  evidence  and  the 
contradictions,  and,  secondly,  by  the  surrounding  circumstances, 
whether  the  work  and  the  coming  to  Sydney  were  authorised  hy 
Mr.  Bicketson,  and  if  so,  what  Mr.  Macnamara  ought  to  be 
allowed.    He  has  to  determine  that  as  well  as  he  can. 

As  to  the  two  items  of  632.  and  562. 148.,  there  was  another 
point  raised,  and  it  was  this: — That  the  attorney  sent  in  his  hill, 
hoping  that  he  would  get  prompt  payment,  and  in  that  hope 
charged  smaller  sums  than  those  he  demanded  afterwards.    It  is 
contended,  on  the  authority  of  two  or  three  cases,  that  he  is  not 
at  liberty  to  increase  the  items.     One  of  these  two  cases  camiot 
be  law.    Espinasse  is  not  a  very  accurate  reporter.     The  case  in 
Espiruxsse  is  that  of  a  grocer  s  account,  which  was  afterwards 
increased,  and  it  was  held  that  he  was  bound  by  the  account 
first  sent  in  by  him ;  but  that  decision  is  absurd,  and  can  not  be 
law,  whoever  laid  it  down.    Then  there  are  one  or  two  other 
cases  something  like  that.     I  am  of  opinion  that  the  attomej  is 
not  absolutely  bound  by  a  bill  which  he  has  sent  in.    But  it  is  a 
strong  circumstance  if  he  sends  in  a  bill  for  202.  and  the  client 
disputes  it,  and  he  then  sends  in  a  bill  for  two  or  three  times  the 
amount.      That  is  a  matter  which  will  have  to  be  considered 
by  the  Prothonotary,  who  should  take  it  into  account  and  deter- 
mine whether  he  would  allow  the  smaller  or  the  larger  amount 
He  should  not  ignore  the  fact  of  the  previous  low  charge  having 
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been  made,  but  he  should  take  it  into  account,  and  consider  all        1884 
the  circumstances.  ne 

There  is  a  sum  of  Stl.  108.  which  is  charged  for  instructions  for  ^^  coBra.*^  * 
brief,  long  special  instructions,  which  the  Prothonotary  dis- 
allowed on  the  report  of  the  Master  to  him,  that  the  Equity  Court 
had  decided  that  not  more  than  32.  38.  should  be  allowed  in 
any  case  for  instructions  for  brief.  We  have  had  some  such  rule 
brought  before  us,  but  it  does  not  appear  to  bear  out  what  is 
contended  for.  Apart  from  this  supposed  rule,  reliance  is  placed 
on  what  is  said  to  be  the  uniform  practice.  That  may,  or  may  not 
be  so,  but  it  appears  to  me  that  the  small  sum  of  SI,  38.  should 
not  be  the  limit,  in  all  cases,  of  instructions  for  brief.  This,  it  will 
be  observed,  is  a  case  between  attorney  and  client,  so  that  it  comes 
to  this ; — That  if  the  solicitor  were  employed  any  length  of  time 
and  took  immense  pains  in  the  preparation  of  the  brief,  he  should 
be  allowed  only  SI,  Ss,  That  is  absurd ;  and  I  think,  therefore, 
that  the  Prothonotary  was  wrong  in  rigidly  fixing  this  sum  of 
3Z.  38.,  and  that  he  must  go  into  the  question,  and  determine  it 
upon  its  merits.  That  disposes  of  all  the  items  which  the  Court 
was  asked  to  review. 

Now  there  is  an  application  on  behalf  of  Mr.  Bicketson  to 
review  the  taxation  of  the  item  paid  to  an  agent  in  Sydney  by 
Mr.  Macnamara,  which  the  Prothonotary  allowed.  Mr.  Macnamara 
swears  that  he  was  authorised  to  pay  this,  but  that  is  denied  on 
the  other  side,  and  in  the  bill  there  are  no  particulars  as  to  what 
the  sum  is  for.  We  have,  however,  been  referred  to  statements 
of  how  it  was  made  up.  There  was  one  very  large  sum  of  251,  for 
copying  a  bill  of  costs,  200  odd  pages.  If  work  of  that  kind  was 
done,  it  does  not  seem  to  be  an  unreasonable  charge,  but  the  Pro- 
thonotary had  the  evidence  before  him,  and,  exercising  his 
discretion,  he  did  not  think  the  item  should  be  disallowed.  I  do 
not  think  we  are  authorised  in  going  behind  that  determination. 
The  result  is  that  Mr.  Macnamara's  application  is  granted  in  regard 
to  the  items  given,  and  the  application  of  Mr.  Bicketson  is  re- 
fused. 

Faxjcett,  J.    His  Honour  has  gone  very  fully  into  this  matter,    Fauceu,  J» 
and  I  think  it  quite  unnecessary  to  offer  any  observations  except 
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'  1884  one  or  two.  I  entirely  agree  with  what  HU  Honour  ssljs  in  regard 
^  to  the  two  first  items ;  and  as  to  the  Sydney  item  I  also  agree 
*^Ooewf^  ^  with  him.  I  also  fully  agree  with  him  in  saying  that  the  charges 
appear  enormously  high  at  first  sight.  The  charge  of  9o2L  16s. 
being  for  attendances  in  Melbourne  and  Sydney  for  eight  weeks, 
being  at  the  rate  of  4M.  a  week,  seems  to  me  to  be  rather 
high.  However,  that  is  a  matter  for  the  Prothonotarj's  eon- 
sideratioD. 

The  item  of  522.  lOa.  seems  to  me  a  matter  which  has  raised 
quite  a  novel  point.  If  it  be,  as  was  said,  that  it  was  the  praetiee 
in  former  times  to  allow  from  138.  4(2.  to  32.  38.  for  these  inst^]^ 
tions ;  still  the  practice  in  hearing  suits  in  Equity  has  been  entirely 
changed  of  late,  and  a  new  mode  of  proceeding  has  arisen.  In 
former  times  briefs  were  prepared  from  day  to  day  for  the  par- 
pose  of  examining  witnesses  in  the  Master's  office,  and  the  briets 
might  have  been  numerous ;  in  this  case  there  might  have  been 
fifty  briefs,  and  in  each  there  might  have  been  a  charge  of  SL  &. 
for  each  brie£  Now  the  practice  is  as  at  Niai  Prius,  where  a  brief 
is  prepared  for  counsel  to  go  into  Court  and  hear  the  evidence 
whatever  the  amount  of  evidence  may  be,  and  argue  the  case 
upon  that  evidence.  The  taking  of  evidence  and  hearing  of  aign- 
ments  go  on  th^  whole  day  and  the  next  day,  and  until  the  case 
is  finished.  Here  is  a  case  that  took  up  a  great  number  of  dap  in 
taking  evidence ;  and  a  vast  number  of  documents  that  required  a 
great  deal  of  consideration  were  exhibited.  All  these  things  most 
be  set  out  in  the  brief.  The  hearing  of  evidence  was  long,  the 
arguments  of  counsel  were  necessarily  very  long,  because  there 
was  an  immense  number  of  points— some  of  them  of  great 
importance,  and  some  of  them  of  very  small  importance.  Ques- 
tions of  small  importance  frequently  took  up  a  longer  time  than 
larger  points.  Under  such  circumstances  it  would  be  unjast  to 
a  solicitor  to  apply  the  old  principle  (if  it  were  a  principle)  to 
the  practice  which  has  arisen  under  the  new  Equity  rules  bj 
which  an  enormous  benefit  has  been  secured  for  the  client, 
because,  instead  of  suits  extending  over  months,  possibly  years, 
each  suit  is,  as  in  this  case,  concluded  in  the  course  of  a  few  weeb 
from  beginning  to  end,  notwithstanding  its  great  importance  and 
the  difficulties  that  had  to  be  contended  against    Under  these 
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•circumstances,  it  would  be  unreasonable  to  expect  that  a  solicitor        isM 
should  get  only  32.  Za.  for  his  trouble  in  preparing  a  brief  for         ji^ 
such  a  case  as  that.    Of  course  it  will  be  entirely  a  question  for  ^^  costs.'*''' 
the  Frothonotary  to  consider  what  the  amount  ought  to  be. 

There  is  one  thing  I  may  mention  with  reference  to  the  other 
items  generally,  and  it  is  this — Where  there  is  simply  a  state- 
ment by  a  solicitor  that  he  was  instructed,  for  instance,  to  go  to 
Melbourne,  or  instructed  to  go  to  Sydney,  of  course  it  is  a 
question  of  evidence ;   but  it  strikes  me  that  the  same  general 
rule  is  applicable  in  cases  of  this  kind  as  in   any  other  case 
between  man  and  man.    If  the  work  was  done  at  the  request  of 
the  interested  person,  why  should  not  the  person  who  does  the 
work  receive  a  fair  price  for  it?    Here  was  a  request  made  by  a 
•client  to  a  solicitor  to  go  to  Melbourne  and  Sydney.  Why  should 
he  not  pay  the  solicitor  for  the  work  done  at  his  request?    Of 
•course  it  will  be  for  the  Frothonotary  to  determine  whether  the 
work  was  done  according  to  that  request,  but  that  is  a  question 
which  would  arise  in  any  other  case,  where  a  jury  would  have  to 
determine  which  side  they  were  to  believe.    If  they  could  not 
determine,  it,  the  evidence  being  so  evenly  balanced,  they  would 
be  directed  to  give  a  verdict  for  the  defendant     I  agree  with 
His  Honour,  also,  in  thinking  that  the  case  decided  by  the  Court 
of  Appeal  seems  to  be  a  very  strong  one  indeed,  and  seems  to 
cany  the  principle  very  far ;  and  it  strikes  me  that  it  carries  it 
to  an  excessive  length.    There  is  the  other  point  of  551.,  upon 
which  I  also  agree  with  His  Honour. 

WiNDEYEB,  J.  I  am  entirely  of  the  same  opinion.  With  Windeyer,J, 
regard  to  the  561.  I4«.  charged  by  Mr.  Macnamara  for  attendances 
at  the  arbitration  at  Melbourne,  it  appears  to  me  that  there  is  no 
^^ogj  between  that  and  the  case  of  a  charge  made  for  short- 
hand writers'  notes.  Of  course,  an  extra  charge  like  that  would 
not  be  allowed  to  the  successful  party;  and,  when  such  an 
expense  is  incurred,  it  is  the  duty  of  the  attorney  to  inform 
his  client  that  it  would  not  be  allowed  even  if  he  was  successful. 
But  where  an  attorney  is  employed  in  conducting  an  arbitration, 
and  the  arbitrators  adjourn  the  arbitration,  for  their  own 
convenience,  to  Melbourne,  and  afterwards  informed  Mr.  Mac- 
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1884  namara  that  they  were  going  to  continue  the  investigatioa 
^^  in  Melbourne,  it  appears  to  me  that  it  was  not  unreasonable  on 
^^c'^ra^'*  the  part  of  Mr.  Macnamara  to  suppose  that  the  arbitratoB, 
having  power  over  the  costs,  would  grant  him  the  costs  of  Ik 
attendances  at  this  place  where  they  had  summoned  him.  It 
was  hai'dly  to  be  expected  that  the  client  under  such  cirenm- 
stances  would  not  think  it  well  to  leave  the  matter  to  the 
attorney,  who  had  conducted  the  investigation  so  far.  There  is 
no  analogy  between  this  and  the  case  cited,  and  I  think  that  ib 
Prothonotary  was  wrong  in  thinking  that  this  case  came  within 
the  authority  in  which  the  cost  of  the  shorthand  writers'  notes 
was  in  question. 

With  regard  to  the  attendances  in  Sydney,  it  appears  to  me 
that  the  principle  to  be  gathered  from  In  re  Snell  (12)  is  this, 
that  although  a  solicitor  should  have  special  instructions  from  his 
client  when  he  is  about  to  do  something  of  an  out-of-the-way 
character,  such  as  commencing  a  suit  or  going  to  a  very  large  ex- 
pense such  as  would  be  involved  in  visiting  foreign  countries, 
yet,  although  it  may  be  desirable  for  his  own  protection  in  case 
of  disputes  arising  on  the  question  as  to  whether  he  received  in- 
structions from  his  client,  yet  there  was  no  law  to  compel  him  to 
•  receive  an  authority  in  writing.  In  such  a  case  the  taxing 
Master  must  decide  between  the  parties  as  he  would  in  any  other 
case,  and  must  be  guided  by  the  circumstances.  Although  no 
special  instructions  were  given,  yet  if  the  Prothonotary  thinks 
that  the  client  stood  by,  seeing  the  attorney  doing  work  whieh 
he  afterwards  gets  the  benefit  of,  he  cannot  turn  round  and  sar 
that  he  never  authorised  it.  For  these  reasons,  I  think  that  the 
Prothonotary,  in  deciding  the  matter,  will  have  to  be  guided  bf 
the  suri'ounding  circumstances,  in  order  to  enable  him  to  come  to 
a  conclusion  as  to  which  side  is  really  representing  the  true  state- 
ment of  the  case. 

Mdcnamara'a  Rule  absolute,  mth  cosfe. 

Ricketson's  Rule  discharged,  vnth  coste. 


Attorneys  for  Macnamara :  Macnamara  Jk  Ochiltree, 
Attorneys  for  Ricketson :  Dawson  <t  Son. 

(2)  5  Ch.  D.  815. 
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AUDDELL  AND  Another  v.  MoCULLOCH  and  Another.  1884 

PracUee—EtUermg  appearance  in  vacaiion—Eulea  23  and  24  of  26^  Novembetf       Aug~6 

1883. 

Aq  appearance  to  an  action  may  be  entered  in  yacation  {per  liarlin  C.J.,  Martin^  G.J., 

and  Innea  J.:  Windeyer  J.  dieaentienU).  Windeyer^  J. 

and 

Motion,  upon  notice,  to  rescind  the  Order  in  Chambers  of  His  ' 

Honour  Sir  TT.  Mawaing,  setting  aside  the  appearance  of  the 
defendants  entered  in  vacation. 

Rules  23  and  24  of  26th  November,  1883,  are  as  follows  :— 

23.  During  the  yacationa  cauaea  may  be  set  down,  and  notices  of  trial  and  to 
admit  or  prodnce  documents  may  be  given,  and  aU  writs  may  be  issued,  executed, 
and  returned,  and  aU  necessary  proceedings  may  be  taken  for  the  purposes  of  an 
appeal,  or  for  obtaining  or  dissolving  an  injunction.  And  summonses,  in  cases  of 
emeigency,   may  be  returnable  in  Chambenfon  any  Friday. 

24.  During  the  vacations  no  other  business  than  that  above  specified  will  be 
taken,  and  no  pleadings  shall  be  filed  or  delivered  without  the  leave  of  a  Judge ; 
nor  shall  time  run  at  law  or  in  Equity. 

C.  B,  Stephen,  for  the  defendants,  moved  to  rescind  the  Order. 
The  entering  of  an  appearance  is  not  "  business  "  within  the 
meaning  of  rule  24:  sec.  25  of  the  "  Common  Law  Procedure 
ici"(l7Vic.  No.  21). 

Pririg,  for  the  plaintiffs,  in  support  of  the  Judge's  order. 

Sib  J.  Mabtin,  C.J.  In  this  case  the  defendants  were  indebted  Martin,  0. J. 
to  the  plaintiffs,  who  are  resident  in  London,  in  a  certain  sum  of 
money,  in  consideration  of  the  conveyance,  by  the  plaintiffs  to 
the  defendants,  of  land  situate  in  Sydney.  Messrs.  Robertson, 
Fisher  &  Balfe  were  the  attorneys  for  the  plaintiffs  in  this  matter; 
and  in  reference  to  the  payment  of  this  money  a  correspondence 
had  taken  place  between  them  and  the  defendants,  and  from 
statements  made  by  the  defendants  in  this  correspondence 
Messrs.  Robertson,  Fisher  &  Ralfe  were  under  the  impression 
that  the  money,  which  had  to  be  transmitted  to  London,  had  been 
so  sent  by  the  defendants.  They  made  a  statement  to  that  effect 
to  some  friend  of  their  clients,  but  it  turned  out  that  the  money, 
which  they  thought  had  been  transmitted,  had  not  in  fact  been 
sent    This  statement  of  theirs  was  complained  of,  and  strong 
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1884  expressions  were  used  to  them  by  their  clients'  friend  as  to  iheii 
RuDDiLL  i^eniissness  in  not  taking  sufficient  measures  to  obtain  payment  of 
MoOtoloch.  ^^  money.  They  wrote  an  angry  letter  to  onfe  of  the  defendants; 
and,  although  at  the  time  the  money  had  been  paid,  in  coo* 
sequence  of  the  tenor  of  that  letter,  this  defendant  did  not  con- 
descend to  inform  Messrs.  Robertson,  Fisher  &  Balfe  of  the  fact  of 
the  money  having  been  paid.  They,  being  still  under  the 
impression  that  the  money  had  not  been  paid,  issued  a  writ  for  its 
recovery,  whereupon  the  defendants,  by  their  attorneys,  entered  an 
appearance  during  the  vacation.  A  very  short  time  after  the 
issue  of  this  writ,  Messrs.  Robertson,  Fisher  &  Ralfe,  having 
become  aware  that  this  money  had  been  paid,  and  that,  in  conse- 
quence, they  had  no  ground  of  action  against  the  defendants, 
in  order  to  avoid  the  payment  of  casts  which  would  have  been 
incurred  by  discontinuing  the  action,  sent  to  the  defendants* 
attorneys  the  amounts  which  had  been  paid  for  entering  the 
appearances,  with  an  intimation  that  such  appearances  need  not  be 
entered;  thus  treating  the  appearances  already  filed  as  nullities, 
but  sending  the  money  paid  by  the  defendants'  attorneys.  The 
parties,  in  consequence  of  the  angry  correspondence  which  had 
passed  between  them,  stood  upon  their  strict  rights;  and  the 
defendants  waited  until  the  proper  time  had  arrived  for  filing  a 
declaration;  and,  no  declaration  having  been  filed,  each  defendant 
signed  ^  judgment  of  non.  proa.  These  judgments  being  signed, 
a  summons  was  taken  out  in  Chambers  to  set  them  aside  on  the 
ground  that  the  appearances,  being  entered  during  vacation,  were 
nullities,  and  that  the  signing  of  the  judgment  was  an  abase  of 
the  process  of  the  Court.  His  Honour  having  granted  the  appli- 
cation, a  motion  is  now  made  to  set  the  order  aside. 

I  am  of  opinion  that  the  order  of  Sir  W.  Manning  was  wrongs 
because  I  think  that  the  entering  of  an  appearance  was  a  thing 
which  might  be  done  legitimately  in  vacation.  Rule  24  is  in 
these  terms.  [His  Honour  read  the  rule  as  above  set  out.]  We 
must  interpret  our  own  Rules  of  Court  as  we  interpret  Statutes  or 
contracts.  We  must  give  eflfect,  if  we  can,  to  every  portion  of 
them;  and  the  only  way  in  which  we  can  give  effect  to  every 
word  of  this  rule  is  to  hold  that  the  filing  of  documents  is  not 
'^business"  within  the  meaning  of  the  rule.    If  the  filing  of  plead- 
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ings  is  business,  then  it  follows  that  it  would  not  have  been        1884 
necessary  to  prohibit  such  filing  in  vacation  except  under  certain     rubdbll 
conditions.    The  filing  of  a  document  being  expressly  prohibited  mcCi^och 
in  the  case  of  pleas,  except  with  the  leave  of  a  judge,  it  may  be 
inferred  that  such  an  act  is  not  ''business"  within  the  meaning  of 
ihe  rule,  and  that  other  documents  may  be  filed  in  vacation 
without  the  leave  of  a  judge. 

I  am  of  opinion  that  the  judgments  signed  for  want  of  a 
declaration  were  regularly  signed,  and  that  the  order  of  Sir  W. 
Manning  was  erroneous,  and  ought  to  be  set  aside.  That  order 
directed  that  the  defendants  should  pay  the  costs  of  signing  the 
judgments.  I  am  not  disposed,  while  setting  aside  the  order,  to 
make  the  plaintifis  pay  the  defendants  the  costs  of  that  applica- 
tion. I  think,  looking  at  all  that  took  place,  that  each  party 
should  sustain  his  own  costs  of  that  proceeding.  But,  so  far  as 
the  motion  made  to  this  Court  is  concerned,  I  am  of  opinion  that 
the  defendants  should  have  their  costs  of  this  application. 

WiNDEYEB,  J.  I  am  unable  to  concur  in  the  conclusion  to  Windeyer,  J. 
which  His  Honour  the  Chief  Justice  has  come,  as  I  think  that 
the  order  of  His  Honour  Sir  W.  Manning  was  correct.  No  doubt 
the  whole  matter  depends  on  the  construction  to  be  placed  on  the 
23rd  and  24th  rules.  Our  decision  on  the  question  is  to  deter- 
mine whether  or  not  a  defendant  is  at  liberty  to  enter  an  appear- 
ance during  vacation ;  and  I  am  not  at  all  surprised  that  Messrs. 
Robertson,  Fisher  and  Ralf  e  should  have  come  to  the  conclusion 
to  which  they  did. 

The  23rd  rule  points  out  what  business  shall  be  transacted 
in  vacation.  It  will  be  observed  that  all  those  matters  which 
are  allowed  by  this  rule  to  be  done,  are  matters  in  furtherance 
of  justice.  Then,  in  order  to  make  the  intention  more  abun- 
dantly clear,  the  24th  rule  was  passed.  [His  Hon6ur  read  the 
role.]  The  23rd  rule,  standing  alone,  sets  out  the  particular 
kind  of  business  which  may  be  transacted  in  vacation ;  and  the 
question  Ls — What  meaning  is  to  be  attached  to  the  word  "  busi- 
ness" in  rule  24  ?  Construing  this  rule  in  the  light  of  the  23rd 
role,  it  means  that  no  other  steps  in  the  cause  shall  be  taken 
except  those  specified  in  the  23rd  rule.    It  is  said  that  a  literal 
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1884  construction  of  the  rule  will  prevent  the  filing  of  bills  of  sale 
BiTSDUL  during  vacation.  That  would  not  be  the  effect  of  our  so  hold- 
ings because  the  rule  is  confined  to  matters  in  a  cause,  and  not 
to  such  ex  parte  matters  as  the  filing  of  a  bill  of  sale.  I  think 
that  the  step  taken  by  the  defendants  in  entering  appearances 
was  a  wrong  one,  and  amounted  to  nothing.  Beference  has  been 
made  to  the  filing  of  pleadings.  The  object  of  the  two  rules  was 
that  pleadings  should  not  be  filed  in  vacation,  except  by  leave  of 
a  judge. 

With  regard  to  the  costs  granted  by  His  Honour  Sir  W. 
Manning,  I  cannot  be  surprised  at  the  course  which  he  took, 
because  the  signing  of  the  judgments  of  non.  pros,  was  unneces- 
sary. The  defendants  were  informed  that  it  was  not  intended 
to  proceed  with  the  action,  and  the  only  effect  of  entering  judg- 
ment would  be  to  heap  up  costs,  to  the  abuse  of  the  process  of 
the  Court  The  proceeding  of  the  defendants  was  a  harsh  one,  and 
was  calculated  to  bring  the  administration  of  justice  into  disrepute. 

/fUMt,  J.         SirO.  Innes  J.  The  point  reallyfor  our  determination  is  whether 
the  entering  of  an  appearance  is  "  business  "  within  the  meaning 
of  rule  24.    I  regret  that  there  should  be  a  difference  of  opinion 
among  the  members  of  the  Court  on  the  construction  of  these  two 
rules ;  but  the  matter  is  not  entirely  free  from  difficulty,  and  any 
difference  of  opinion  can  be  easily  understood.    I  am  of  opinion 
that  the  view  taken  by  His  Honour  the  Chief  Justice  is  the 
correct  one.     At  first  sight,  no  doubt,  the  word  "  business"  se^ns 
a  very  comprehensive  one,  and  large  enough  to  include  the  enter- 
ing of  an  appearance.     But  it  would  also  include  the  filing  of  a 
bill  of  sale  or  entering  up  satisfaction  on  a  bill  of  sale,  which  is 
**  business,"  and  which  is  usually  transacted  in  vacation,  notwith- 
standing rule  24.    I  am  disposed  to  agree  with  the  argument  that 
we  cannot  ignore  the  fact  that  although  such  a  rule  (although 
not  in  the  exact  phraseology  in  which  rule  24  has  been  drawn) 
has  been  in  existence  for  many  years,  notwithstanding  that  fact, 
it  has  been  a  general  practice  that  appearances  should  be  entered 
in  vacation.    I  am  at  a  loss  to  see  that  any  damage  or  prejudice 
could  result  to  the  plaintifl^  by  such  an  interpretation  of  rule  24 ; 
because,  during  vacation,  time  does  not  run.    It  seems  to  me. 
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therefore,  that  entering  an  appearance  during  vacation  cannot  be        1884 
treated  as  a  mere  nullity.    The  plaintiflSs  not  having  complied    ruddbll 
with  the  rule  requiring  a  declaration  to  he  filed  within  a  certain  -^  cuLLodii 
time^  the  defendants  were  entitled  to  sign  judgment  of  non^pros. 
As  to  the  angry  feeling  which  seems  to  have  arisen,  I  do  not 
desire  to  express  any  opinion  on  it.    So  far  as  I  can  see,  both 
parties  were  to  blame.    Agreeing  as  I  do  with  the  judgment  of 
His  Honour  the  Chief  Justice,  it  seems  to  me  that  the  judgments 
of  Tion.  pros,  were  regularly  signed.    I  also  concur  with  him  as  to 

the  costs. 

Order  set  aside. 

Attorneys  for  plaintiflfs :  Robertson,  Fisher  Jk  Balfe. 
Attorney  for  defendants  :  M'Culloch. 


In  re  JAMES  WENTWORTH  KEYES  akd  HENRY  W.  KEYES.  Aug.  5,  8. 

CerUorari-AS  Vic,  No.  17,  8.  U4— Police  Aeta—VJ  Vic.  No.  31,  «.  19,  and  19  VU. 

No,  24,  8.  l-'Conviction  for  Jhaving  in  his  posaesiion  stolen  eaUle — Aiding  and  Martin  O.J. 

abeUing.  Windeyer\il 

Where  a  person  has  been  summarily  convicted  by  a  magistrate  acting  without       Junes  J 
jurisdiction,  a  certiorari  will  be  granted  to  have  the  conviction  removed  to  the 
Supreme  Court  for  the  purpose  of  a  motion  being  made  to  quash  it,  notwith- 
standing that  the  general  right  to  certiorari  is  taken  away  by  sec.  444  of  the 
*'  Criminal  Law  Amendment  Act "  (46  Vic.  No.  17). 

J.  K.  was  summarily  convicted  under  sec.  1  of  19  Vic.  Ko.  24,  of  having  in  his 
poflBeasion  twenty-two  head  of  cattle  reasonably  suspected  of  having  been  stolen. 
H.  K.  was  convicted  of  aiding  and  abetting  J.K.  in  the  commission  of  the  offence 
with  which  he  was  charged. 

JEteldt  that  the  convictions  were  bad.  The  word  "anything''  in  sec.  1  of  19 
Vic  No.  24,  does  not  include  a  lot  of  cattle.  The  conviction  of  H.  K.  is  also  bad 
because  there  is  no  such  offence  mentioned  in  the  Act  as  that  of  "  aiding  and 
abetting."    Convictions  quashed. 

Cebtiorarl  James Wentworth  Eeyes  was  summarily  convicted 
in  October,  1883,  before  Mr.  Charles  M.  Eong,  police  magistrate 
of  Milparinka,  on  a  charge  of  having  in  his  possession  twenty- 
two  head  of  cattle  reasonably  suspected  of  having  been  stolen, 
and  of  having  failed  to  give  an  account  to  the  satisfaction  of 
such  police  magistrate  as  to  how  he  came  by  the  same :  and 
he  was  sentenced  to  three  months'  imprisonment 
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1884  Henry  W.  Keyes,  the  fntlier  of  the  oiher  defendant,  was  eon- 

j^re  vieted  at  the  same  time  on  a  diarge  of  aiding  and  abetting 
James  Wentworth  Keyes  in  the  eommission  of  the  offenee  with 
whieh  he  was  charged ;  and  he  was  senteneed  to  three  monib' 
imprisonment. 

SaUmums,  Q.C.  (OVonnar  with  him),  moved  (5th  and  8th  Aug.) 
to  bring  the  convictions  into  the  Supreme  Court  by  certiorari;  and 
it  was  agreed  that  the  Coort  shonid  hear  arguments  as  if  on 
motions  to  quash  the  convictions. 

Rogers,  for  the  police  magistrate,  took  the  preliminary  objection 
that  the  right  to  the  certiorari  was  taken  away  by  sec.  4M  of 
the  •'  C'i'iminal  Law  AmendmeTU  Act "  (46  Vic.  No.  17). 

Salomons,  Q.C.  The  right  to  certiorari  is  not  taken  away 
where  the  magistrate  has  acted  without  jurisdiction:  Ex  parte 
BracUaugh  (1);  R  v.  AUen  (2);  R  v.  Wood  (3);  Colonial  Bank 
of  Australasia  v.  WiUan  (4). 

Rogers  in  reply. 

The  Coubt  overruled  the  objection. 

Salomons,  Q.C.,  was  then  heard  on  the  principal  point — ^Th& 
magistrate  bad  no  jurisdiction :  HadLey  v.  Perks  (5).  Sec.  19  of 
17  Vic.  No.  31  (6)  is  the  same  as  sec.  66  of  the  English  Act,  2  & 
3  Via  a  47;  and  sec  1  of  19  Vic.  No.  24  (7),  is  the  same  as  sec 
24  of  2  &  3  Vic.  c.  71,  both  of  which  sections  are  referred  to  in 
Hadley  v.  Perks  (5).      The  word  "  anything"  does  not  include  a 

(1)  3  Q.B.D.  609.  with  having  in  his  possesaion,  or  con* 

(2)  15  East.  333.  yeying  in  any  manner  anything  which 

(3)  6  E.  ft  Bl.  49.  may  be  reasonably  suspected  of  bong 

(4)  L.R.  5  P.C.  417  stolen  or  unlawfully  obtained,  and  who 
(6)  L.R.  1  Q.B.  444.  shaU  not  give  an  account  tothesatii- 

(6)  17  Vic.  No.  31,  s.  19,  enacts  :—  faction  of  such  justice  how  he  came  bj 
"  Every  such  constable  may  also  stop,  the  same,  shall  be  deemed  guilty  of  a 
search  and  detain  .  .  .  any  person  who  misdemeanour,  and  shall  be  liable  to  a 
may  be  reasonably  suspected  of  having  or  penalty  of  not  more  than  ten  pouiMiir 
conveying  in  any  manner  anything  or,  in  the  discretion  of  the  justice,  may 
stolen  or  unlawfully  obtained.  ..."  be  imprisoned  in  one  of  Her  Majesty^ 
2  01,  Stat.  1755.  gaols,  with  or  without  hard  labour,  for 

(7)  19  Vic.   No.  24,  s.   1,  enacts  :—  any  time  not  exceeding  three  cslndar 
"Every  person  who  shall  be  brought  months."    2  O/.  SUU.  1756. 
before  any  Justice  of  the  Peace,  charged 
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lot  of  cattle.  It  was  not  intended  by  the  Legislature  that  these  1884 
sections  of  the  Police  Acts  should  apply  to  cattle,  because  by  sec.  ^^rt 
30  of  the  CaMU  Stealing  Prevention  Ad  (17  Vic.  No.  21)  passed 
two  years  previously,  power  was  given  to  apprehend  persons 
having  stolen  cattle  in  their  possession.  The  word  "  conveying'' 
cannot  refer  to  a  lot  of  cattle  being  driven  along  a  road.  The 
words  "  having  in  his  possession"  cannot  be  construed  withoui; 
looking  at  the  words  "  or  conveying."  The  section  was  intended 
to  apply  only  to  things  which  may  be  carried  on  the  person. 
The  section  must  be  construed  strictly :  Nicholson  v.  Fields  (8)j 
Lewis  V.  Carr  (9):  especially  when  it  is  seen  that  the  powers  given 
may  be  exercised  arbitrarily,  and  it  need  not  be  established  that 
the  articles  were  stolen  or  suspected  of  having  been  stolen,  but 
only  that  they  were  **  unlawfully  obtained."  There  was  clearly  no 
jurisdiction  to  convict  Henry  W.  Keyes  of  aiding  and  abetting  > 
no  such  offence  is  mentioned  in  the  Act. 

Rogers,  contra — ^The  objection  to  the  conviction  of  Henry  W* 
Eeyes  is  only  as  to  a  matter  of  form.  He  is  not  charged  with 
being  an  accessory,  but,  in  an  informal  way,  with  being  a  princi- 
pal If  he  was  aiding  and  abetting  the  other  defendant,  he  was 
in  possession  of  the  cattle.  The  Police  Act  originally  only  applied 
to  towns,  and  in  extending  its  provisions  to  the  country  districts^ 
the  Legislature  intended  that  sec.  19  of  17  Vic.  No.  31  (10),  and 
sec.  1  of  19  Vic.  No.  24  (11).  should  include  all  things  likely  to  be 
the  subject  of  larceny  in  the  country.  The  word  "  anything"  is 
wide  enough  to  include  cattle.  Hadley  v.  Perks  (12)  is  not  in 
point,  because  the  Court  there  simply  held  that  the  English  Actd 
only  applied  to  possession  in  the  streets,  and  not  to  possession  in 
a  house. 

Salomons,  in  reply — ^The  Acts  must  be  interpreted  according  t<5 
the  intention  of  the  Legislature  when  they  were  passed.  Manual 
possession  is  what  was  contemplated.    We  ask  for  costs. 

Sib  J.  Martin,  C.J.  Henry  W.  Keyes  was  taken  before 
Mr.  Charles  Macarthur  King,  a  magistrate  of  the  colony,  under 

(8)  7  H.  acN.  817  ;  31  L.J.,  Ex.  233.  (10)  See  note  on  previoiu  page. 

(9)  1  Ex.  D.  4S4.  (11)  See  note  on  previous  page. 

(12)  L.R.  1  Q.B.  444. 
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1884  the  Act  17  Vic.  No.  31,  sec  19,  and  was  convicted  under  19 
j^^^  Via  No.  24,  sec.  1,  not  of  having  failed  to  account  satisfac- 
torily for  cattle  in  bis  possession,  but  of  aiding  and  abetting. 
JasiM  Wentworth  Eeyes,  his  son,  was  also  taken  and  convicted 
in  the  same  manner,  not  of  aiding  and  abetting,  but  of  having  cer- 
tain cattle  in  his  possession  for  which  he  could  not  satisC&ctorily 
account  to  the  justice  of  the  peace.  A  writ  of  certiorari  is  now 
moved  for  in  order  to  quash  the  conviction  of  the  prisoners  on  the 
grounds  stated.  We  have  heard  the  arguments  in  the  case  of  one 
of  the  prisoners,  but,  as  the  facts  are  now  before  us,  it  will  be  the 
more  convenient  course  to  decide  both  together,  and  as  amongst 
the  points  taken  there  is  one,  the  second,  which  is  common  to  both 
cases,  I  will  deal  with  that  first.  . 

The  question  for  the  Court  to  determine  in  the  application  is 
whether  the  thing  alleged  to  have  been  done  by  these  parties  was 
within  the  purview  of  sec.  1  of  the  Act  19  Vic.  No.  24;  in  other 
words,  whether  it  was  an  offence.  [His  Honour  read  the  section.] 
It  will  be  seen  by  this  section  that  extremely  large  powers  are 
given  to  a  single  justice  of  the  peace ;  that  is  to  say,  in  a  case 
where  a  person  is  possessed  of  and  conveying  things  which  are 
reasonably  supposed  to  be  stolen,  but  of  the  stealing  of  which  there 
is  no  proof  whatever.  The  magistrate  before  whom  the  person 
is  taken  on  the  charge  of  being  possessed  of  and  conveying  this 
property,  might,  if  he  were  not  satisfied  that  the  accused  had 
reasonably  accounted  for  the  possession,  sentence  him  to  imprison- 
ment with  hard  labour  for  three  months  without  the  intervention 
of  a  jury  ;  he  being  the  sole  judge  whether  the  suspicion  was  a 
reasonable  one,  and  whether  a  satisfactory  account  of  possession 
had  been  given.  If  he  should  be  of  opinion  that  the  suspicion  was 
reasonable,  and  that  the  account  was  not  a  reasonable  one,  he 
might  go  to  the  great  length  of  imprisoning  the  accused.  It 
is  an  extremely  strong  power  to  give  to  any  man. 

With  reference  to  the  interpretation  of  Statutes  of  this  kind 
— and  this  is  an  extremely  penal  one,  I  can  hardly  imagine 
anything  more  penal — I  would  refer  to  a  passage  fix>m  "Max- 
well on  Statutes,"  which,  I  think  correctly  lays  down  the  rule 
for  the  interpretation  of  penal  statutes.  At  page  237  it  is 
said: — ''The  rule  which   requires  that  penal  and  some  other 
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Statutes  should  be  construed  strictly,  seems  to  depend  upon  1884 
the  reasonable  expectation  that  when  the  Legislature  intends  so  in  re 
grave  a  matter  as  the  infliction  of  suffering,  or  an  encroachment  ^"^"s. 
on  natural  liberty  or  rights,  or  the  grant  of  exceptional 
exemptions,  powers  and  privileges,  it  will  not  leave  its  intention 
to  be  gathered  by  mere  doubtful  inference,  or  convey  it  in  cloudy 
and  dark  words  only,  but  will  express  it  in  terms  reasonably 
plain  and  explicit."  The  words  in  our  Act  are  *'  having  in  his 
possession  or  conveying  in  any  manner  anything  which  may 
reasonably  be  suspelsted  to  be  stolen."  It  is  contended  in  support 
of  the  conviction  that  the  word  "  thing"  includes  all  chattels,  dead 
or  alive — cattle,  horses,  stock  of  all  sorts,  and  any  personal 
property;  and  on  the  other  hand,  it  is  contended  that  it  has 
a  much  more  limited  application.  There  is  no  case  in  which 
the  meaning  of  the  word  *'  thing,"  as  used  in  this  statute,  has 
been  defined.  Our  Act  was  copied  from  an  Imperial  Act, 
which  was  the  subject  of  controversy  before  the  Court 
of  Queen's  Bench,  but  not  upon  this  point.  The  case 
I  refer  to  is  Hadley  v.  Perles  (13).  The  controversy  there  was 
as  to  the  right  to  punish  under  that  Act.  Two  persons  were 
prosecuted  for  having  in  their  possession  certain  flour  bags  which 
were  reasonably  suspected  to  have  been  stolen,  and  of  which  they 
did  not  give  any  reasonable  account.  The  question  was  whether 
the  circumstances  of  the  bags  being  found  upon  their  premises, 
and  not  being  carried  about  by  them,  was  a  transaction  which 
brought  them  within  the  operation  of  the  Imperial  Act,  which  is 
similar  to  the  first  section  of  our  Act.  The  case  was  a  long  one, 
and  the  judges  gave  great  consideration  to  it.  Mr.  Justice 
Blacklmrn,  in  particular,  went  with  extreme  care  through  the 
various  clauses  of  the  enactments,  which  are  similar  to  our  two 
enactments,  17  Vic.  No.  31,  and  19  Vic.  No.  24.  They  had  to  read 
the  two  Acts  together,  from  which  ours  were  copied,  &s  we  have  to 
read  ours  together,  and  the  question  was,  whether  a  person  could 
be  convicted  under  the  section  which  authorised  imprisonment 
for  being  possessed  of  or  carrying  things  reasonably  suspected  to 
have  been  stolen,  if  the  things  were  in  his  house  and  were  not  being 
carried  about.  The  language  used  by  the  judges  in  determining 
the  question  throws  some  light  upon  the  construction  which  should 
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1884  be  given  to  the  word  now  under  ooDsideration.  Over  and  over 
jf^re  again  Mr.  Justice  Blackburn  pointsout  that  the  Act  was  intended  to 
apply,  and  did  apply  only  to  the  case  of  goods  being  carried  about 
and  not  to  goods  in  a  house,  and  the  learned  judge  makes  some 
remarks  which  it  would  be  well  for  the  Legislature  of  this  country 
and  other  countries  to  bear  in  mind.  In  page  457  the  learned 
judge  says : — "  It  has  been  a  general  rule  for  drawing  deeds  and 
other  legal  documents  from  the  earliest  times,  which  one  is  tanght 
when  one  first  becomes  a  pupil  to  a  conveyancer,  never  to  change 
the  form  of  words  unless  you  are  going  to  change  the  meaning; 
and  it  would  be  as  well  if  those  who  are  engaged  in  the  preparation 
of  Acts  of  Parliament  would  bear  in  mind  that  that  is  the  real 
principle  of  construction.  But  in  drawing  Acts  of  Parliament  tbe 
Legislature,  as  it  would  seem,  to  improve  the  graces  of  the  style, 
and  to  avoid  using  the  same  words  over  and  over  again,  constantly 
changes  them ;  and  accordingly,  in  sec  24,  we  have  '  having  in 
possession  or  conveying  in  any  manner  anything,'  whereas  tbe 
words  in  sec.  66  of  the  previous  Act  were, '  having  or  conveying.' 
I  think,  however,  that  the  two  expressions  were  intended  to  mean 
the  same  thing.  Having  in  his  possession,  may,  perhaps,  have 
been  introduced  to  meet  the  case  of  the  person  who  arrested 
the' man  when  he  came  to  offer  the  goods  for  sale  or  pledge- 
But  '  having  or  conveying,'  I  think,  must  be  limited,  making 
the  one  co-extensive  with  the  other,  and  confining  it  to  '  having' 
ejuadem  generis  with  'conveying.'"  Then,  in  page  458, 
His  Lordship  said : — "  But  the  mischief  intended  to  be  met 
by  sees.  66  and  24  was  evidently  that  of  suspected  goods 
being  carried  along  the  streets;  as  where  there  is  a  bag 
of  coffee,  for  instance,  found  on  a  man,  and  there  is  reason  to 
believe  it  has  been  pilfered  from  some  ship  or  warehouse, 
but  from  which  particular  ship  or  warehouse  it  is  difficult  to 
prove.  If  a  man  is  found  carrying  anything  of  this  kind  along 
the  street,  there  is  a  summary  power  to  arrest  him  and  to  punish 
him."  Then,  again,  at  pages  459  and  460,  his  Lordship  says:^ 
"  I  think  that  the  words  of  the  Statute  sufficiently  show  tbat 
the  Legislature  intended  to  confer  this  summary  power  only  in 
the  case  where  a  person  was  '  having  and  conveying'  in  the  sense 
X)f  'having'  ejusdem  generis  with  '  conveying,'  being  in  the  streets 
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or  roads  with  them,  or  carrying  them  about,  or  perhaps  loitering  1884 
in  the  streets  in  such  a  way  that  it  might  be  assumed  he  was  jn  re 
iiairying  them,  and  probably  in  the  case  of  his  being  taken  into 
custody  when  he  has  brought  them  to  a  pawnbroker,. or  to  a 
person  to  whom  he  offers  them  for  sale."  Now,  these  expressions 
throw  great  light  upon  the  point  the  Court  has  to  determine. 
This  word  "  thing"  is  large  enough  to  include  cattle.  A  head  of 
cattle  is  a  "  thing,"  and  so  is  a  horse.  Any  chattel  is  a  thing, 
and  the  word  is  certainly  comprehensive  enough  to  include  all 
kinds  of  chattels;  but  the  question  is  does  it  include  cattle 
within  the  purview  of  the  enactment.  Now,  what  is  the  thing 
intended  to  be  guarded  against  here?  It  was  not  intended  by 
the  Legislature,  independently  of  making  a  person  amenable  for 
stealing,  to  substitute  the  not  being  able  to  account  for  possession 
for  the  graver  criminal  charge:  but,  on  the  supposition  that  there 
might  be  cases  where  goods  may  have  been  stolen,  but  where  it  was 
impossible,  from  various  causes,  to  obtain  a  conviction,  it  was* 
intended  to  make  it  an  offence  for  a  person  to  carry  goods  under 
suspicious  circumstances  if  he  could  not  account  satisfactorily  for 
having  them  in  his  possession.  We  must,  therefore,  see  what 
kind  of  things  are  of  such  a  character  that  their  possession  would 
probably  raise  a  suspicion  of  their  having  been  improperly  come 
by.  One  illustration  put  by  Mr.  Justice  Blackburn  is  that  of  a 
person  found  in  possession  of  some  coffee.  The  section  is 
intended  to  apply  to  articles  which  can  be  carried  about  easily, 
but  the  identidcation  and  ownership  of  which  are  not  easy — 
trifling  things,  such  as  pocket-handkerchiefs,  small  packages  of 
any  kind  in  which  thid  difficulty  of  proving  that  the  goods  were 
stolen  is  manifest.  It  wastoenable  pilferers  of  that  kind  to  be  taken 
hold  of  and  punished  in  cases  where  there  is  strong  suspicion  of 
guilt,  and  an  extreme  difficulty  or  impossibility  of  bringing  home 
to  them  the  charge  of  stealing,  that  this  provision  was  made.  It 
may  be  applied  to  chattels  such  as  could  be  carried  in  the  hand ; 
but  it  can  by  no  means  be  applied  to  twenty  or  thirty  head  of 
cattle,  for  which  it  could  not  be  supposed  that  it  would  not  be 
easy  to  ^d  an  owner.  If  a  quantity  of  stock  or  sheep  are  stolen, 
the  theft  can  easily  be  brought  home  to  the  offenders.  The  Act 
was  never  intended  to  apply  to  cases  of  that  sort,  and  the  criminal 
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1884  law  is  strong  enough  to  catch  hold  of  persons  who  commit  thrfts 
if^re  of  ^^^  character.  Here,  without  waiting  for  the  owner  of  the 
^^^■B-  cattle,  these  persons  were  taken  before  the  magistrate,  and  as  they 
did  not  give  a  reasonable  account  of  such  cattle,  they  were  som- 
marily  convicted  and  sentenced  to  hard  labour.  It  was  never  in- 
tended togive  this  strong  arbitrary  power  in  a  case  of  this  sort  The 
provisions  of  this  Act  can  only  apply  to  things  which  a  person  is 
carrying  about,  and  in  reference  to  which  it  is  extremely  difficult 
to  identify  them  or  find  their  owner.  For  these  reasons  I  am  o{ 
opinion  that  the  conviction  of  the  son  for  being  in  possession  of  the 
cattle  was  bad,  and  must  be  quashed.  The  conviction  of  the  fatba 
must  also  be  quashed  on  the  same  ground.  In  his  case  there  is 
another  ground,  and  that  is  that  he  was  convicted  of  an  offence 
not  provided  for  by  the  Act  at  all,  that  is  of  aiding  and  abetting 
another  in  the  commission  of  an  offence  under  this  section. 

Windeyer,  J,  WiNDETEB,  J.  I  am  of  the  same  opinion.  There  is  no  doubt 
that  this  Act,  19  Via  No.  24,  is  a  penal  Statute  containing  very 
stringent  clauses,  giving  to  a  single  justice  powers  unknown  to 
the  Common  Law,  allowing  a  man  to  be  taken  up  on  mere  sus- 
picion, and  empowering  a  justice  to  imprison  him  for  a  consider- 
able term,  if  the  justice  is  not  satisfied  that  the  property  of  whidi 
he  is  possessed  was  come  by  honestly.  It  is  a  principle  of  kw 
that  penal  Statutes  must  be  construed  strictly,  and  that  the  sub- 
ject is  not  to  be  deprived  of  his  Common  Law  rights  and  privilq[es 
unless  the  Legislature  has  clearly  expressed  its  intention  to  do  sa 
It  therefore  lies  upon  the  person  wishing  to  bring  anyone  within 
the  provisions  of  a  penal  Statute,  to  show  clearly  that  he  is 
within  these  provisions.  In  this  case  it  lies  on  those  who  support 
this  conviction  to  show  that  the  offence  of  which  this  applicant 
was  convicted  is  really  within  the  provisions  of  the  Act 

I  admit  that  the  language  of  the  1st  section  of  the  Statute  is 
very  vague ;  it  provides  that  *'  every  person  who  shall  be  brought 
beforeany  Justiceof  the  Peacechargedwithhavinginhispossession 
or  conveying  in  any  manner  anything  which  may  be  reasonaUf 
suspected  of  being  stolen  &c,"  shall  be  liable  to  a  penalty;  and  the 
question  for  our  consideration  is,  what  is  the  meaning  of  the 
expression  '' anything?"    It   has  been  contended  broadly,  in 
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support  of  this  conviction,  that  the  widest  interpretation  must  be       1884 
put  on  this  expression,  and  therefore  that  the  conviction  of  a       jnre 
person  fotind  in  possession  of  a  quantity  of  cattle  is  good ;  while 
on  the  other  hand  the  contention  of  the  applicant  is  that,  what- 
ever the  expression  may  include,  it  cannot  at  all  events  be  applied 
to  cattle.      It  is  quite  clear  that  in  construing  a  Statute,  we 
mast  interpret  any  expressions  in  it  with  reference  to  the  general 
object  for  which  that  Statute  was  passed,  and  we  must  look  at 
any  expressions  in  it  which  may  throw  light  on  the  general 
intention.     The  very  widest  interpretation  which  includes  in  the 
word  **  anything  "  all  matters  which  may  be  the  object  of  thought 
clearly  cannot  be  correct ;  and  the  word  must  be  limited  in  some 
way.    The  question  is,  can  the  word  **  anything"  mean  more  than 
that  which  a  person  can  have  in  his  possession  and  can  convey  from 
one  place  to  another?    It  appears  to  me  that  it  can  have  no  other 
meaning,  the  very  language  made  use  of  in  the  section  point- 
ino;  to  things  which  a  person  can  have  in  his  possession  and 
convey  in  the  sense  pointed  out  by  Mr.  Justice  Blackburn  in  the 
case  of  HadLey  v.  Perks  (5).    Although  that  case  was  not  decided 
on  exactly  the  same  point  as  that  now  brought  before  us,  it  became 
necessary  for  the  Court  to  attach  a  meaning  to  the  expression 
"have  in  his  possession  and  convey."    Mr.  Justice  Blackburn 
says  (p.  4f57): — *'  I  think,  however,  that  the  two  expressions  were 
intended  to  mean  the  same  thing.    '  Having  in  his  possession ' 
may  perhaps  have  been  introduced  to  meet  the  case  of  a  person 
who  arrested  the  man  when  he  came  to  offer  the  goods  for  sale 
or  pledge.     But  *  having  or  conveying,'  I  think,  must  be  limited, 
making  the  one  co-extensive  with  the  other,  and  confining  it  to 
'having'  ^usdem  generis  with  '  conveying.' "    Taking,  therefore, 
these  words  to  show  that  the  Statute  was  made  to   provide 
against  the  case  of  a  person  stealing  something  which  might  be 
carried  about  on  his  person,  or  in  some  conveyance  which  he 
might  have,  the  question  is,  can  these  words  be  reasonably 
applied  to  a  quantity  of  cattle  ?    It  cannot  be  supposed  that  the 
L^;islature  used  these  words  in  a  wider  sense  than  that  given  in 
the  case  of  Hadley  v.  Perks  (13).    It  appears  to  me,  therefore, 
that  the  conviction  is  wrong.   In  so  holding  we  are  not  depriving 

(13)  L.R.  1  Q.B.  444. 
N.8,W.B.,  Vol  v.,  Law.  BB 
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18M  the  Statute  of  any  beneficial  operation,  as,f or  example.inthecaBe of 
Inre  ^  person  having  any  live'animal  in  his  possession,  or  of  a  person 
Kins,  stealing  fowls  and  carrying  them  off  in  a  crate,  or  to  a  person 
carrying  off  a  calf  in  a  cart.  The  Legislature  may  be  reasonably 
taken  to  have  contemplated  cases  of  that  sort.  The  simple 
question  we  have  to  decide  is  whether  it  applies  to  a  number  of 
cattle. 

It  is  argued  that  the  Act  at  first  only  applied  to  cities  and 
towns,  and,  as  it  was  afterwards  extended  to  other  parts  of  the 
country,  the  Legislature  must  be  taken  to  have  meant  to  apply  it 
under  those  altered  circumstances,  to  all  things  which  could  be 
carried  off  or  conveyed  along  a  highway.  But  the  Statute  must 
be  held  to  mean  the  same  thing  after  its  operation  had  been  ex- 
tended to  this  country  as  it  meant  prior  to  such  extension. 

With  regard  to  the  other  point  raised  in  the  case,  I  also  concur 
with  His  Honour  in  thinking  that  the  charge  of  aiding  and 
abetting  caimot  be  sustained,  unless  it  is  meant  by  it  that  the 
father  was  particeps  criminis,  and  guilty  of  the  same  offenee 
with  which  his  son  was  charged,  as,  for  example,  if  two  persona 
were  carrying  a  plank  which  they  had  stolen  from  a  building. 

limes,  J.  Sir  G.  Innes,  J.  I  am  of  opinion  that  the  convictions  in  ^*^ 
these  cases  are  bad.  His  Honour  the  Chief  Justice  has,  in  his 
judgment,  so  fully  and  clearly  stated  the  grounds  for  coming  to 
this  decision,  that  I  need  say  no  more  than  that  I  entirely  concur 
with  it  I  only  desire  to  add  that  it  is  much  to  be  regretted 
that  the  Legislature  had  not  by  some  interpretation  clause 
furnished  some  intimation  to  magistrates  which  might  have  been 
a  guide  to  them  in  such  matters  as  these.  The  comprehensive 
word  "anything"  is  now  unanimously  and  rightly  held  not  to 
include  a  great  many  things;  and  without  some  such  guide  this 
clause  may  well  have  been — as  I  doubt  not  it  has  in  many  cases 
been — a  snare  to  upright  and  intelligent  justices. 

Convictions  quashed,  with  cods 
against  the  Tna/jfistrate, 

Attorneys  for  the  applicants :  Robertson,  Fisher  <t  Saife, 
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Larcmy—Fehmoudy  rtceiving—Proqf  of  properly  in  goods  stolen^**  Cfriminal  Law     j^^^  29. 

ArMndment  Act^^*  8.  423. 

The  prisoner  was  charged  with  receiving  goods,  the  property  of  T.,  knowing  Martin,  C. J., 
them  to  have  been  stolen.  It' was  proved  that  certain  goods, consisting  of  a  quantity       ^^  V    * 
of  boots  and  shoes,  were  stolen  from  a  wharf,  and  that  the  prisoner  feloniously    ffindeyer,  J. 
received  them.     In  proof  of  the  ownership  of  the  goods,  the  Crown  called  the 
sgent  of  T.,  who  said  that  T.  were  large  manufacturers,  in  England,  of  boots  and 
shoes,  and  that  he  was  their  Sydney  agent ;  that  the  marks  on  the  trunks  found 
in  the  prisoner's  possession  corresponded  with  the  marks  put  upon  T.'s  goods,  and 
that  the  goods  were  T.'s  make. 

Held,  that  the  evidence  was  insufficient  to  prove  that  the  goods  stolen  were  the 
property  of  T. 

Sec  423  of  the  "Criminal  Law  Amendment  AeV*  provides  that:— "Upon 
any  ease  being  reserved,  no  conviction  or  judgment  thereon  shall  be  reversed, 
arrested,  or  avoided  in  any  case  so  stated,  unless  for  some  substantial  wrong,  or 
other  miscarriage  of  justice." 

Hdd  {Windeyer,  J.,  dissenting),  that  the  proof  of  the  property  in  the  goods 
stolen  being  material,  in  order  to  constitute  the  offence  with  which  the  prisoner 
WIS  charged,  the  Court  could  not  say  that  the  failure  to  prove  the  property  as 
laid  was  not  a  substantial  wrong  to  the  prisoner.    The  conviction  was  quashed. 

• 

Special  case  stated  by  Mr.  Acting  District  Court  Judge 
Backfumse,  under  sec.  4f23  of  the  "  Criminal  La/w  Amend/ment 
Act"  (1),  as  foUows:— 

The  prisoner  was  charged  at  the  present  General  and  Quarter 
Sessions  at  Darlinghurst,  in  the  same  indictment  with  one  Joseph 
Bdward  Chase,  with  stealing,  at  Sydney,  on  16th  May,  1884, 
twelve  trunks  and  676  pairs  of  boots,  the  property  of  Gteorge 
Tamer  and  others ;  and,  in  the  second  count,  with  receiving  the 
same  property,  well  knowing  the  same  to  have  been  stolen. 
Chase  pleaded  guilty  to  stealing. 

Isaacs  was  tried  before  me  on  the  14th  of  this  mouth,  and 
found  guilty  on  the  second  count  of  the  indictment.  Mr.  Beid 
appeared  for  the  prisoner. 

The  evidence  showed  that  Chase,  after  some  arrangement  with 
Isaacs,  on  the  15th  May,  had  hired  a  vanman  named  Lynch,  and 
sent  him  for  twelve  trunks  of;  boots  then  lying  on  the  Circular 
Quay,  which  had  been   landed  from    the  Orient  Steam-Ship 

(1)  46  Vic.  No.  17,  s.  423,  enacts: —    arrested,  or  avoided,   on  any  case  so 
•    *    .    Provided  that  no  conviction    stated,  unless  for  some  substantial  wrong 
or  Judgment  thereon  shAll  be  reversed,    or  other  miscarriage  of  justice." 


870 


CASES  AT  LAW. 


[N.8.W.K. 


1884 


RlOINA 
V, 

Isaacs. 


Company's  steamer  Belgravia,  Lynch  went  and  got  the  tranks, 
~  and  by  Chase's  orders  took  them  to  Isaacs'  place  in  Harris-street, 
Ultimo,  where  they  were  received  by  Isaacs  personally.  The 
same  evening,  about  twelve  o'clock,  Detective  Tindall  went  to 
Isaacs'  house,  and  fouud  two  trunks  covered  with  sacking  un- 
opened, marked  "  J.  M'C."  (in  diamond),  ten  empty  trunks,  a  large 
number  of  boots,  pieces  of  sacking  on  which  was  the  mark  re- 
ferred to  above,  and  a  number  of  card-board  boxes,  similar  to 
those  in  which  boots  in  the  two  untouched  tmnks  were  packed. 
There  was  ample  evidence  to  go  to  the  jury  of  the  guilty  know- 
ledge of  Isaacs. 

The  evidence  of  the  ownership  was  as  follows: — PhiUif 
Winter  Robinson — I  act  as  agent  for  Turner  Bros.  Hyde  &  Co., 
bootmakers,  of  Northampton,  England.  George  Turner,  William 
H.  Turner,  Thomas  G.  Turner,  and  John  Turner  are  the  membeis 
of  the  firm.  My  premises  are  in  Pitt-street,  Sydney.  I  have 
looked  at  the  two  bottom  trunks  in  Court  (the  trunks  which  I 
have  referred  to  as  being  covered  with  sacking)  and  the  numbers 
on  them.  I  recognise  those  trunks.  That  (referring  to  the 
"  J.  M'C."  in  diamond)  is  the  trade-mark  used  by  Turner  Bros. 
The  trunks  are  numbered  consecutively.  All  sorts  of  boots  are 
sent  out.  I  recognise  the  boots  produced  as  made  by  Turner 
Bros.  I  never  authorised  prisoner  to  take  any  boots  belonging  to 
the  firm.  I  never  authorised  Chase  to  do  so.  Boots  are  not 
generally  placed  in  bags;  they  are  placed  in  card-board  boxes 
and  string  put  round  the  box.  I  have  been  two  years  in  Sydney* 
I  am  not  a  partner.  I  do  not  produce  any  deed  of  partnershipi 
I  have  a  power-of -attorney  (subsequently  produced).  I  have  a 
personal  knowledge  of  the  firm,  and  know  the  members  I  have 
referred  to  personally.  They  are  boot  and  shoe  manufacturers, 
doing  a  large  business  in  all  parts  of  the  world. 

James  McCarthy — I  am  a  boot  importer.  I  deal  with  Ml 
Robinson,  the  last  witness.  I  recognise  boots  produced  as  Turner 
Bros',  make.  The  mark  "  J.  M'C,"  in  diamond,  is  marked  on 
trunks  of  boots  which  I  buy  from  Mr.  Robinson. 


The  point  reserved  for  the  opinion  of  the  Court  was  (inter 
cdia)  whether  the  learned  District  Court  Judge  was  right  in  hold- 
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tng  that  there  was  evidence  to  go  to  the  jury  of  the  ownership  of        1884 
the  goods  as  laid  in  the  indictment.  Rkina 

V, 

TfIA  ACX 

Beid,  for  the  prisoner — There  was  no  evidence  that  the  goods 
were  the  property  of  Turner  Bros,  or  of  anyone  else ;  it  was  not 
shown  who  shipped  the  goods,  or  that  they  were  shipped  from 
London  at  all,  or  to  whom  they  were  consigned.  It  being 
essential  for  the  Crown  to  establish  that  the  goods  stolen  were 
the  property  of  the  person  mentioned  in  the  information,  sec.  423 
of  the  '^CHminal  Law  Amendment  Act "  does  not  apply. 

Rogers,  for  the  Crown — There  was  sufficient  evidence  to  go  to 
the  jury  that  the  goods  were  the  property  of  Turner  Bros.  Sec 
423  applies  to  a  case  like  this,  where  the  prisoner  has  suffered  no 
substantial  wrong  or  injustice. 

Sm  J.  Martin,  C.J.  There  is  nothing  in  the  first  and  second  Martin,  c.  J. 
grounds  of  the  objection  taken,  but  the  third  is  of  a  different 
character.  The  point  there  is  whether  the  judge  was  right  in 
holding  that  there  was  evidence  to  go  to  the  jury  of  the  owner- 
ship of  the  goods  as  laid  in  the  indictment.  The  goods  were 
taken  from  a  wharf  by  a  drayman,  who  received  his  instructions 
from  a  peraon  who  pleaded  guilty  of  stealing  these  goods,  and 
who  had  some  arrangement — the  particulars  of  which  were  not 
mentioned — with  the  prisoner.  They  were  taken  by  the  drayman 
to  the  prisoner's  house  at  twelve  o'clock  at  night,  and  subsequently 
two  cases  with  Turner  Brothers'  mark  were  found  at  the  house^ 
and  a  quantity  of  boots  and  shoes,  not  in  cases,  but  in  boxes, 
were  also  found,  and  there  were  remains  of  cases  bearing  Turner 
Brothers'  marks  about  the  premises.  There  is  not  the  slightest 
doubt  in  the  world,under  these  circumstances,  that  these  goods  were 
stolen,  and  that  the  prisoner  received  them,  knowing  them  to 
have  been  stolen. 

There  is  no  question  whatever  that  these  facts  were  abundantly 
established,  but  what  is  the  offence  with  which  the  prisoner  was 
changed  ?  The  prisoner  was  charged  with  receiving  goods,  the 
property  of  Turner  Brothers,  knowing  them  to  be  stolen.  There 
was  the  evidence  of  the  agent  of  Turner  Brothers  that  they  were 
very  large  manufacturers  of  boots  and  shoes,  which  they  sent  to 
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1884       all  parts  of  the  world ;  that  he  had  been  their  agent  for  a  number 
B^waivA     of  years  in  this  colony ;  and  that  the  marks  on  the  trunks  found 
Isaacs.      ^  ^^^  prisoner's  possession  corresponded  with  the  marks  put 
upon  Turner  Brothers'  goods,  and  that  the  goods  were  of  thdr 
*  make.      But  there  was  no  evidence  that  they  came  out  in  a  par- 
ticular ship,  or  were  consigned  by  Turner  Brothers  to  anybody. 
They  were  on  the  wharf,  but  there  was  no  evidence  that  they 
came  out  in  a  particular  ship,  or  that,  being  in  a  particular  ship, 
they  were  sent  out  by  Turner  Brothers  under  a  bill  of  lading 
to  anybody  else.    The  prisoner  knew  that  they  were  stolen,  but 
there  was  no  evidence  to  show  whose  property  the  goods  were. 

It  has  always  been  the  law,  and  is  one  of  the  things  essential 
in  cases  of  larceny,  that  the  ownership  of  the  property  stolen 
should  be  proved.  If,  at  the  trial,  it  were  shown  that  the  goods 
stolen  were  the  goods  of  A.,  instead  of  being  the  goods  of  B.  as 
charged,  an  amendment  of  the  information  could  be  made.  But 
here  no  such  amendment  was  applied  for.  The  prisoner  was  found 
guilty  of  receiving  the  goods,  knowing  them  to  be  stolen,  and  that 
being  so,  the  question  is  whether  there  ought  to  have  been  a 
conviction,  there  being  no  proof  whatever  as  t  o  whom  the  goods 
belonged.  An  information  charging  the  prisoner  with  receiving 
goods  the  property  of  some  person  to  the  Attorney-General 
unknown,  would  have  sufficed ;  but  it  would  not  have  sufficed  if 
it  turned  out  that  the  owner  was  known.  It  is  an  essential  thing 
to  show  that  they  were  either  the  property  of  a  person  unknown, 
or  of  some  person  named.  The  ownership,  however,  was  not 
proved  here. 

Now  cofties  the  question  whether,  under  the  proviso  of  the 
423rd  section  of  the  "  Criminal  Law  AmeTidment  Act "  (2),  that 
proof  did  not  become  unnecessary  where  it  appears  that  a  crime 
has  been  committed.  I  am  unable  clearly  to  interpret  the  mean* 
ing  of  the  words  in  the  proviso.  A  mere  defective  proof  may  not 
be  a  substantial  wrong  or  injustice  in  a  civil  action,  but  I  am  not 
disposed  in  a  case  like  this,. where  the  liberty  of  the  subject  is 
concerned,  to  say  that  this  was  not  a  substantial  wrong,  and  that 
proof  of  the  property  of  stolen  goods  is  immaterial  I  think 
that  the  conviction  ought  not  to  be  sustained. 

(2)  See  note  (1)  on  page  389. 
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Faucett,  J.  I  am  not  disposed  to  overlook  what  is  clearly  a 
material  part  of  the  information.  We  might  as  well  omit  from  it 
the  statement  that  the  prisoner  knew  that  the  goods  alleged  to 
have  been  feloniously  received  by  him  had  been  stolen,  as  omit 
the  statement  laying  the  property  of  them  in  a  particular  person. 
Both  are  clearly  material  portions  of  the  charge  made  against  the 
prisoner.  The  Crown  has  to  prove,  first,  that  some  goods  have 
been  stolen ;  second^  that  such  goods  are  the  property  of  some 
person ;  third,  that  the  prisoner  received  them,  knowing  that 
they  were  stolen. 

It  appears  to  me  that  there  was  no  evidence  that  the  goods 
stolen  in  this  case  were  the  property  of  Turner  Brothers.  Bobin- 
fion  simply  says  that  they  bore  the  name  and  brand  of  Turner 
Brothers,  who  send  goods  to  all  parts  of  the  world.  It  may  be 
that  in  this  case  some  person  in  New  Zealand  bought  these 
particular  goods,  and  shipped  them  here  to  other  persons  in 
Sydney.  It  does  not  follow,  because  boots  made  in  Nottingham 
hy  Turner  Brothers  are  found  upon  a  wharf,  that,  without 
showing  that  they  came  direct  from  Turner  Brothers'  establish- 
ment, it  can  be  inferred  that  they  belonged  to  Turner  Brothers. 
That  material  fact  not  having  been  proved,  the  conviction  cannot 
be  sustained. 

Now,  I  come  to  the  consideration  of  the  other  point  taken  on 
behalf  of  the  Crown.  Are  we  to  supply  this  defect  in  the  proof 
of  the  charge  made  against  the  prisoner  ?  It  would  be  going  very 
far  to  add  a  new  count,  laying  the  property  of  the  goods  in  a 
person  unknown  to  the  Attorney-General.  Besides,  I  can  hardly 
construe  the  word  "  substantially,"  used  in  sec.  423  (3).  In  my 
opinion,  that  section  does  not  apply  to  this  case.  We  may  find 
cases  to  which  it  does  apply,  but  I  do  not  think  that  they  are 
cases  in  which  a  material  averment  in  the  information  has  not 
been  proved.     The  conviction  must  therefore  be  quashed. 
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Faueett,  J. 


WiNDEYEB,  J.    I  entirely  concur  with  their  Honours  in  think-  Windeyer,  J. 
ing  that  the  evidence  in  this  case  was  insufficient  to  prove  that 
these  goods  were  the  property  of  the  persons  in  whom  they  were 
laid.    It  was  quite  consistent  with  the  evidence  given  in  this  case 

(3)  See  note  (1)  on  page  369. 
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1884       that  these  goods,  having  been  formerly  the  property  of  the  makers, 
j^iojjr^     were  sold  by  them  to  somebody  else. 

But  the  question  arises  whether  the  convietion  ought  to  beaek 
aside  because  in  point  of  fact  there  was  a  failure  to  show  that  tlie 
goods  were  the  property  of  the  person  in  whom  they  were  ]xi 
That  depends  upon  the  effect  which  is  to  be  given  to  tin 
proviso  of  the  423rd  section  of  the  "  Criminal  Law  Am^ndmai 
Acf  (4).  That  section  provides  that  ''upon  any  case  beiag 
reserved,  no  conviction  or  judgment  thereon  shaU  be  revened, 
arrested,  or  voided  in  any  case  so  stated,unless  for  some  substantial 
wrong  or  other  miscarriage  of  justice."  The  question  whick 
we  are  now  called  upon  to  decide  is  whether  any  substantiil 
wrong  or  injustice  has  taken  place  by  reason  of  the  prisoner  beio|; 
convicted  upon  this  insufficient  proof  of  ownership  of  the  good& 

It  is  not  denied  that  the  prisoner  was  rightfully  convicted, 
morally  speaking,  and  that  the  jury  came  to  a  proper  condosioa 
in  finding  him  guilty  of  feloniously  receiving  goods  knowing  them 
to  have  been  stolen  at  the  time  he  received  them,  as  we  are  told 
that  the  evidence  made  it  abundantly  clear  that  prisoner  reoeiyed 
these  goods  knowing  that  they  were  stolen.  It  further  appeared 
that  the  person  who  stole  the  goods  had  admitted  his  guilt  bj 
pleading  guilty  to  the  charge  of  steaUng,  no  question  having 
apparently  been  raised  by  him  that  these  goods,  which  he 
was  charged  with  stealing,  were  the  property  of  the  persons  in 
whom  the  property  was  laid.  It  is  quite  clear  therefore  from  tbe 
case  stated  that  the  prisoner  was  in  every  way  guilty  of  receiving 
stolen  property  knowing  it  to  be  stolen,  and  the  question  now 
arises  whether  any  substantial  wrong  or  injustice  has  been  done 
to  him,  because  there  was  not  sufficient  evidence  of  the  ownership 
of  the  goods  as  laid  in  the  information. 

There  can  be  no  question  that  had  the  Crown  Prosecutor,  npoa 
the  failure  of  proof  to  whom  these  goods  belonged,  applied  for  an 
amendment  of  the  information,  so  as  to  charge  the  prisoner  with 
having  received  the  goods  knowing  them  to  be  stolen,  the  owner 
being  unknown  to  the  Attomey-Oeneral,  such  an  amendment 
would  have  been  at  once  allowed.  Under  the  provisions  of  the 
"  CHminal  Practice  Act"  (16  Vic.  No.  18),  the  judge  at  the  trial 

(4)  Se«  note  (1)  on  page  369. 
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is  anthorised,  and  bound,  in  point  of  fact,  to  make  any  amendment       laiM 

{  he  should  consider  such  amendment  not  material  to  the  merits      Rooima 

rf  the  case.    It  is  quite  clear  that  it  would  not  interfere  with  the      Ibaags, 

mei  of  a  case  on  its  merits,  where  a  prisoner  has  been  clearly 

»oved  to  be  guilty  of  receiving  stolen  property  the  real  owner 

if  which  could  not  be  found,  to  make  such  an  amendment,  and 

herefore  that  is  an  amendment  which  the  judge  would  at  once 

-  fave  directed  to  be  made. 

If  that  is  an  amendment  which  the  judge  would  be  bound  to 

lake,  as  being  one  not  material  to  the  merits  of  the  case,  it  appears 

ome  that  the  section  of  the  Criminal  Practice  Act  which  I  have 

^  quoted  throws  light  upon  the  proviso  of  the  423rd  section  (5). 

f  the  judge  could  have  made  this  amendment,  can  it  be  said  that 

^^  substantial  wrong  or  miscarriage  of  justice  has  taken  place 

lecause  the  jury  found  him  guilty  under  the   circumstances 

Jzeady  stated?  I  cannot  see  that  any  substantial  wrong  has  been 

toe,  or  that  any  miscarriage  of  justice  has  taken  place;  and  the 

earned  counsel  for  the  prisoner  has  not    pointed  out  what 

ubstantial  wrong  or  injustice  has  been  done  to  his  client.    He 

as  been  rightfully  found  guilty  of  receiving  stolen  property,  apd 

rtiat  wrong  has  been  done  to  him  simply  because  the  Crown  has 

ailed  to  point  out  to  whom  the  property  really  belonged?  I  can- 

lot  see  what  miscarriage  of  justice  has  taken  place.    The  only 

aiscarriage  of  justice  that  could  take  place,  that  I  can  see,  would 

36  the  miscarriage  of  justice  if  a  man,  who  was  clearly  guilty  of 

sbe  crime  charged  against  him,  escaped  punishment  simply  because 

die  owner  of  the  stolen  property  could  not  be  found,  or  had  not 

been  properly  described  in  the  information. 

It  is  said  that  the  words  of  the  proviso  to  sec.  423  are  vague; 
bat  I  cannot  see  what  words  would  better  convey  the  meaning  of 
Uie  Legislature.  The  object  of  the  Legislature  was  to  prevent 
pistiee  being  defeated  by  technicalities,  and  to  secure  the 
panishment  of  crime,  where  crime  has  been  committed,  without 
injustice  to  the  prisoner.  No  substantial  wrong  or  miscarriage 
)f  justice  has  taken  place  in  this  case. 

The  law  certainly  is  that  proof  should  be  given  as  to  ownership; 
but  in  this  case  no  more  wrong  was  done  than  would  have  been 

(5)  See  note  (1)  on  page  369. 
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done  under  the  old  state  of  the  law,  if  in  an  indictment  for 
murder,  an  axe  had  been  mentioned  as  the  instrument  with  wbidi 
the  crime  had  been  committed,  whereas  the  proof  was  that  a 
bludgeon  had  been  used.  Though  the  law  requires  that  tk 
evidence  should  support  the  indictment,  yet,  if,  in  the  easel 
have  put,  such  an  enactment  existed  as  we  now  have,  it  woqM 
not  have  been  possible  to  uphold  an  objection  that  the  indictment 
was  not  proved ;  and  the  point  now  made  seems  to  me  of 
a  similar  character.  I  regret  the  interpretation  which  their 
Honours  have  put  upon  the  proviso  to  the  section,  beeanaett 
appears  to  me  that  their  decision  will  defeat  the  m&nifesb 
intention  of  the  Legislature.  I  feel  that  I  should  be  doing  wrong 
in  not  giving  effect  to  what,  to  my  mind,  was  the  very  clear  inten- 
tion of  the  Legislature,  and  I  cannot  see  what  miscarriage  of 
justice  there  was  in  the  course  taken  at  the^trial,  or  could  be  in 
upholding  the  conviction  of  a  prisoner  who  was  found  gailty 
under  circumstances  such  as  these.  For  these  reasons  it  appean 
to  me  that,  as  the  meaning  of  the  Statute  is  clear,  I  am  bound  to 
give  effect  to  it;  and  I  should  feel  myself  to  be  guilty  of  frittering 
away  the  law  as  very  clearly  laid  down  by  the  Legislature  if  I 
took  any  other  course  than  to  uphold  the  conviction. 
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•*  Tenementa  Beeovery  Act**  (17  Ftc.  No,  I0)'^urisdictum  ofJusticts.  j^^g^  21. 

Where  a  liuidlord,  eeeking  to  recover  posseuion  enmmarily  from  the  defendant,      Nov,  18. 
hii  tenant,  was  not  the  person  who  leased  to  the  defendant,  but  claimed  by  virtue       Dee,  6. 
of  a  transfer  from  the  original  lessor, 

HeU,  on  motion  for  a  prohibition  (InneSt  J.,  dissenting),  that  the  justices  had  Mariint  C.  J., 

no  jarisdiction  to  make  an  order  under  the  TenementB  Act,  Windeyer,  J, 

and 
Innes,  J. 

Pbohibition.  Motion  to  make  absolute  a  Rule  nisi  for 
a  prohibitioii  to  restraia  the  complainant  and  the  adjudicating 
magistrates  from  further  proceeding  on  an  order  made 
mider  the  "TenemerUa  Recovery  Act"  (17  Vic.  No.  10),  to  the 
effect  that  the  complainant  was  entitled  to  the  possession  of 
certain  land,  in  respect  of  which  the  suit  was  instituted. 

The  facts  are  stated  in  the  judgment  of  His  Honour  the  Chief 
Justice. 

The  motion  was  first  argued  on  21st  August,  before  their 
Honours  Mr.  Justice  Faucett,  Mr.  Justice  Windeyer,  and  Sir  O. 
Irmes,  but  the  argument  was  not  concluded.  A  fresh  argument 
was  heard  on  18th  November,  the  Court  consisting  of  their 
Honours  the  Chief  Justice,  Mr.  Justice  Windeyer,  and  Sir  G. 
IwMB,  when  judgment  was  reserved. 
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1884  O'Connor,  for  the  defendant,  in  support  of  the  Rule — ^Ih^ 

gj^^y,     was    no    tenancy  between    the    plaintiff   and    the  defendant 
A^      ^^  ^®^*  ^^  P^^^-    There  was  no  more  than  a  friendly  arrange- 
ment   between   the    plaintiffs    mother,    Mrs.    Hoey,  and  the 
defendant,  by  which  the  defendant  was  allowed  to  live  in  the 
house,  in  consideration  of    his    paying  the  expenses  of  the 
household.     After  the  deed  of  gift  from  Mrs.  Hoey  to  &t 
plaintiff  there  was  no  attornment,  and  no  relation  of  landlord 
and  tenant  existed  between  the  plaintiff  and  the  defendant 
Section  2  of  the  Tenements  Recovery  Act  (1)  does  not  apply  to 
circumstances  like  this,  where  no  tenancy  was  created  by  the 
parties  to  the  suit :  Ex  parte  Oore  (2).    If  the  magistrates  hive 
jurisdiction  in  this  case,  then  they  could  make  an  order  ejectiog 
a  mortgagor  holding  over,  which  Ex  parte  Oore  decided  that 
they  could  not  do. 

W.  J.  Foster,  for  the  plaintiff,  showed  cause— The  defendant 
was  at  least  a  tenant-at-will,  and  in  such  a  case  the  magistrates 
have  jurisdiction :  Cole  on  Ejectment,  p.  449,  where  the  authorities 
are  collected :  Doe  d.  HvU  v.  Wood  (3). 

We  were  in  possession,  and  we  let  the  premises  to  the 
defendant.  No  attornment  was  necessary  by  the  Stahde  cj 
Anns.  Ex  parte  Oore  (2)  was  the  case  of  a  mortgagee  holding 
over,  and  does  not  apply  to  this  case,  where  the  tenancy  is  at  will 

Cwr.  adv.  vuJL 

Sm  J.  Mabtin,  C.  J.,  (6th  December)  read  the  judgment  of  Jb. 
Justice  Wvndeyer  and  himself  as  follows : — 

This  is  an  application  for  a  prohibition  to  restrain  the  plaintiff 
and  the  adjudicating  magistrates  from  further  proceeding  on  an 

(1)  17 Vio.  No.  10, 8. 2, enacts:- "Where  actnaUy  ocoapy  such  land  or  any  pK^ 

the  term  or  intereit  of  the  tenant  of  any  thereof,  shall  neglect  to  quit  and  de&Tcr 

land  held  by  him  for  any  term  of  years,  up  possession  of  snch  land,  or  of  aadi 

or  for  any  less  estate  or  interest,  either  part  thereof  respectively,  it  shall  b< 

with  or  withont  being  liable  to  the  pay-  lawfol  for  the  landlord  of  snch  land  or 

ment  of  rent,  shaU  have  expired   by  his  agent,  to  exhibit  his  infomste 

effluxion  of  time,  or  shall  have  been  de-  before  any  justice  of  the  peace,  tc" 

termined  by  notice  to  quit  on  demand  of  (2)  9  S.G.R.  300. 

possession,   and  snch   tenant,   or   any  (3)  14  M.  ft  W.  682. 
person  claiming  under  him,  who  shall 
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adjudication  on  the  15th  February  last,  under  "  The  Tenements       1884 
Recovery  Act'*  {VI  Vie.  No.  10),  to  the  effect  that  the  plaintiff  waa     sloahi 
entitled  to  the  possession  of  the  land  for  the  recovery  of  which 
the  proceedings  had  been  instituted  before  such  justices. 

According  to  the  evidence  the  original  owner  of  this  land  was 
a  Mary  Armstrong,  a  widow,  who,  being  about  to  marry  a  second 
time,  handed  over  the  deed  of  grant  to  her  mother  Bridget  Hoey, 
on  the  understanding  that  she  should  take  and  provide  for  her 
(Mary  Armstrong's)  only  child,  till  he  arrived  at  the  age  of  twenty- 
one  years,  and  then  hand  over  the  grant  to  him ;  but  if  the  child 
died  under  that  age,  Bridget  Hoey  was  to  keep  the  property 
herself.  Bridget  Hoey,  on  the  making  of  this  arrangement,  was 
let  into  possession  of  the  land,  and  held  it  for  twenty-five  or 
thirty  years.  The  child  died  in  his  eighteenth  year,  and  after 
his  death  Bridget  Hoey  continued  in  undisputed  possession  of  the 
land.  Mary  Armstrong,  the  original  owner,  after  giving  posses- 
sion to  her  mother,  Bridget  Hoey,  married  one  Bussel,  by  whom 
she  had  a  daughter,  who  married  the  present  defendant,  Matthew 
Hayes.  Mrs.  Russel  died,  and  her  daughter  remained  with  her 
grandmother,  Mrs.  Hoey,  to  take  care  of  her,  she  being  an  invalid. 
Miss  Bussel  being  about  to  marry  the  defendant,  he  proposed  to 
Mrs.  Hoey  that  he  and  his  intended  wife  should  live  with  her, 
as  "  he  might  as  well  pay  rent  to  her  as  to  anybody  else."  After 
which  Mrs.  Hoey  allowed  the  defendant  and  his  wife  to  occupy 
the  house,  and  they  have  occupied  it  ever  since.  No  rent  was 
paid  or  asked  for,  because  the  defendant  and  his  wife  attended  to 
Mrs.  Hoey's  wants  and  requirements,  and  supplied  her  with  food 
and  clothing,  and  that  was  considered  by  all  parties  as  an  equiva- 
lent for  the  rent.  Mrs.  Hayes  having  told  her  grandmother  to 
"clear  out,"  and  having  said  that  she  would  not  look  after  her 
any  more,  the  grandmother  thereupon  conveyed  the  land  to  the 
plaintiff,  who  immediately  demanded  possession  from  the 
defendant,  and  failing  to  obtain  it,  took  proceedings  to  recover 
such  possession  summarily,  imder  the  provisions  of  the  Tenements 
Act,  as  already  stated. 

Objection  was  taken,  in  support  of  the  present  application,  that 
that  Act  does  not  give  this  summary  jurisdiction  to  eject,  except 
as  between  the  parties  actually  creating  the  tenancy. 
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1884  We  are  of  opinion  that  this  ohjection  must  prevail    It  never 

QjjoAVM  could  have  been  intended,  as  was  said  by  this  Court  in  Ex  parte 
M'Oowan  (4)  and  Ex  parte  Oore  (5),  to  give  to  justices  of  the 
peace^  in  the  summary  manner  provided  by  the  Act  in  question, 
the  power  to  determine  complicated  questions  of  title,  which 
in  many  cases  must  necessarily  arise  where  the  landlord 
seeking  their  intervention  derives  his  interest  in  the  property 
from  the  person  who  created  the  tenancy.  In  some  cases 
the  proof  of  this  derived  title  may  be  short  and  simple,  bat 
in  others  it  may  be  long  and  difSicult  to  determine,  and 
may  depend  upon  questions  of  law  utterly  unsuited  for  the 
consideration  of  mere  justices  of  the  peace,  who  cannot  be 
expected  to  have  the  knowledge  necessary  for  the  proper 
performance  of  such  a  task.  The  tenth  section  of  the  i^ct 
which  defines  the  word  "  agent "  to  signify  the  person  usually 
employed  by  the  landloi'd  "  in  the  letting  of  the  land,"  leads  to 
this  conclusion,  inasmuch  as  the  "  agent,"  as  well  as  the  landlord 
himself,  may  institute  the  proceedings  before  the  justices, 
which  must  mean  that  the  original  landlord,  as  well  as  his  agent, 
may  take  the  proceedings  summarily  to  eject.  This  appears  to 
have  been  the  opinion  of  the  Court  in  the  case  of  Ex  parte 
M*Oowan  (4),  because  that  portion  of  the  magistrates'  decision 
which  was  then  upheld,  related  to  a  letting  by  the  "  agent,"  who 
himself  filed  the  information,  and  there  was,  as  to  that,  no 
question  of  derived  title,  but  a  tenancy  created  and  determined 
between  the  actual  parties  to  the  letting.  Under  these  ciixsum- 
stances,  as  the  plaintiff  was  not  the  person  who  let  to  the  defend- 
ant, the  justices  had  no  jurisdiction,  and  the  Bule  must  be  made 
absolute  for  the  prohibition,  with  costs. 

Sir  G.  Innes,  J.  The  short  point  for  our  determination  is 
this: — ^Is  the  remedy  provided  by  the  Act  17  Vic.  No.  10  (the 
Tenements  Recovery  Act),  confined  strictly  and  personally  to  the 
original  lessor  of  premises,  so  that  an  owner  who  derives  title 
from  that  original  lessor  cannot  avail  himself  of  that  statute! 
His  Honour  and  my  brother  Windeyer  are  of  opinion  that  that 
remedy  is  so  confined.    I  am  unable  to  concur  in  that  opinion.  I 

(4)  8  S.C.R.  115.  (6)  9  S.C.R.  906. 
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see  nothing  in  the  Act  which  points  to  any  such  conclusion — a        1884 
conclusion  which  narrows  down  very  considembly  the  ordinaiy      sloani 
meaning  of  the  word  « landlord."     In  the  English  Act  1  &  2      ^^ 
Vic,  a  74,  the  word  "landlord"  is  thus  defined: — "The  term 
*  landlord'  shall  be  understood  as  signifying  the  person  entitled 
to  the  immediate  reversion  of  the  premises;"  and  by  decisions  of 
this  Court,  although  our  Act  contains  no  express  definition  of  the 
term,  it  has  received  judicial  interpretation  to  the  same  effect: 

see  Ex  parte  Thompson  (6).    I  quite  agree  that  the  Act  only 

• 

applies  to  cases  in  which  the  ordinary  relation  of  landlord  and 
tenant  existed  at  the  determination  of  the  demise;  but  the  cases 
of  tenancies  at  sufferance,  and  the  merely  implied  relationship  of 
landlord  and  tenant  existing  between  mortgagee  and  mortgagor 
retaining  possession,  where  there  never  had  been  any  letting  at 
all,  bear  no  analogy  to  a  case  such  as  this,  in  which,  outside  this 
Act,  there  is  admittedly  the  relation  of  landlord  and  tenant  in  its 
ordinary  acceptation.  The  expression  of  Stephen  C.J.,  in 
Ex  parte  Oore  (7),  seems  to  me  to  support  my  view: — ^'^I  am  of 
opinion  that  the  provisions  of  the  Tenements  Act  apply  only  to 
cases  of  landlord  and  tenant  ordinarily  so  called — as  where  one 
enters  on  premises  as  a  tenant,  and  after  the  determination  of  his 
tenancy  wilfully  holds  over.  The  words  '  landlord  and  tenant' 
are  used  throughout,  and  I  have  no  doubt  they  are  to  be  taken 
in  their  ordinary  acceptation.  In  a  tenancy  at  sufferance  there 
is  no  relation  of  landlord  and  tenant  except  by  construction  of 
law.  A  mortgagor  holding  over  after  default  is  what  the  law  for 
some  purposes  calls  a  tenant  at  sufferance;  but  really  he  is  no 
tenant  at  all.  At  any  rate,  the  Act  does  not  apply  to  such  a 
tenancy."  I,  with  every  respect,  fail  to  see  anything  in  Ex  parte 
M*Oowan  (8),  to  militate  against  this  view.  Upon  the  English 
Act  I  find  the  learned  author  of  Cole  on  Ejectment,  a  work  of 
high  authority,  saying  this:  "  Only  the  landlord  or  his  agent  can 
proceed  under  this  Act.  Therefore,  the  ordinary  relation  of 
landlord  and  tenant  must  have  existed  between  the  parties  at  the 
end  or  determination  of  the  demise :"  Jonea  v.  Owen  (9).  "  But 
the  landlord  need  not  be  the  original  lessor;  if  he  derive  a  good 

(6)  2  S.G.R.  368.  (8)  8  S.C.R.  115. 

(7)  9  S.C.B.  308.  (9)  6  DowL  ft  L.  669. 
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1884  title  to  the  reversion  from  such  lessor,  ex.  gr.,  as  his  assignee, 
Sloan*  heir,  executor,  devisee  or  otherwise, that  is  sufficient."  Why  should 
Hatis  ^'  ^^*  ^  ®^^  Why  should  the  executor,  devisee  or  heir  of,  or  the 
purchaser  from  the  original  lessor  be  deprived  as  against  his  tenant 
of  rights  runningwith  the  land,  which  were  enjoyed  by  such  original 
lessor  ?  Why  should  the  tenant  "  unlawfully  holding  over"  be 
clothed,  as  against  his  landlord,  with  an  immunity  which  he  did 
not  possess  as  against  the  original  lessor?  In  the  English 
County  Court  Acts,  which  contain  very  similar  provisions, 
there  is  an  express  provision  that  where  there  is  a  bond 
fide  dispute  as  to  title  to  land,  the  jurisdiction  is  ousted; 
but  while  the  jurisdiction  as  to  summary  recovery  of  tene- 
ments is  in  other  respects  the  same  in  the  County  Courts,  as 
in  the  courts  of  the  magistrates,  it  has  been  decided  that  the 
mere  fact  that  the  title  in  the  landlord  is  of  a  derivative  character, 
does  not  prevent  him  from  pursuing  the  remedy  of  summary 
ejectment: — see  Kirkin  v.  Kirkin  (10).  In  Cole  on  Ejectraent/m 
treating  of  the  recovery  before  justices,  I  find  this  passage  at 
page  671 : — ''  The  defendant  cannot  defeat  the  proceeding  or 
deprive  the  justices  of  jurisdiction  merely  by  showing  or  proving 
the  existence  of  some  bond  fide  dispute  or  question  as  to  the 
title.  The  justices  may,  if  they  think  fit,  hear  and  determine 
any  such  dispute  or  question,  however  doubtful  or  difficult  it  may 
be.  If  the  justices,  in  the  exercise  of  their  discretion,  decline  to 
adjudicate  upon  a  difficult  point  or  question  as  to  the  title,  it 
seems  that  the  Court  of  Queen's  Bench  will  not  compel  them  to 
do  so  by  a  mcmda/mua,  but  will  leave  the  party  to  his  ordinary 
remedy  by  ejectment:  Ex  parte  Fvlder  (11) ;  Ex  parte  Davy  (12). 
No  doubt  the  exercise  by  the  justices  of  jurisdiction  in  difficult 
and  complicated  questions  may  not  have  been  intended  by  the 
Legislature,  unless  with  the  consent  of  both  parties,  and  the 
Legislature  has  been  careful  in  our  Act  to  provide  a  cure  for  any 
mischief  likely  so  to  arise.  This  cure  is  supplied  by  see.  5, 
which  enables  a  defendant  dissatisfied  with  any  adjudication  by 
the  justices  to  entirely  nullify  that  adjudication,  and  to  relegate 
the  complainant  to  his  remedy  by  ejectment  in  the  superior 
courts.    I  cannot  but  think  that  the  decision  now  arrived  at  will 

(10)  8  E.  ft  B.  399.  (11)  8  DowL  635.  (12)  2  Dowl.,  N.S.  24 
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have  the  effect  of  crippling  very  materiallj  the  beneficial  opera-        1884 
tion  of  a  useful  and  remedial  statute.  Sloah* 

Rule  ahaolute,  with  costs.  ** 

Attorney  for  plaintiff:  SvUivom,  by  Ferguaaon. 
Attorney  for  defendant:  S.  Kearney,  by  Curtiss  <b  Barry. 


MONGAN  V.  READFORD  and  Othbrs.  Aug.  22. 

GM  Mining  BegulaUons  qf  2l9t  March,  1872,  and  2Hh  December,  1875— Qtforte       I>€C.^ 

proBpeeling  claim — Regutration. 

Where  &  person  has  taken  np  a  quartz-prospecting  area,  and  has  left  it  Martin,  G.3., 
onoccapied  for  two  years,  his  title  to  such  land  lapses  absolutely;  and  after  snch    "^aey^,  J. 
forfeitiue  any  other  person  may  become  the  registered  holder  of  the  land.      /hum  J 
Sach  registration  when  adjudicated  upon  is  final  between  the  parties. 

Appeal  under  sec.  115  of  the  Mining  Act  (37  Vic.  No.  13), 
from  the  determination  of  the  District  Court,  sitting  as  a  Mining 
Appeal  Ck)urt  at  Hill  End. 

The  complainant,  Mongan,  issued  a  summons  against  the 
defendants  under  the  circumstances  set  out  in  the  judgment  of 
the  court  given  below,  for  trespassing  upon  his  alleged  pros- 
pecting quartz  claim.  The  Warden,  on  24th  August,  1883> 
decided  in  favour  of  the  complainant,  and  ordered  the  defendants 
to  pay  21.  for  the  trespass  and  Sa.  for  costs  of  court.  The 
defendants  appealed  to  the  District  Court,  sitting  as  a  Court  of 
Appeal  in  its  mining  jurisdiction,  and  on  11th  December,  1883, 
the  Judge  of  the  District  Court  confirmed  the  Warden's  decision, 
and  dismissed  the  appeal  with  costs. 

The  points  taken  by  the  defendants,  and  the  regulations 
applicable  to  the  decision  of  the  Court,  are  set  out  in  the  judgment 
of  the  Court 

Stephen,  Q.C.  {OVormor  with  him),  for  the  defendants  (22nd 
August),  in  support  of  the  appeal. 

Wami,  for  the  plaintiff,  showed  cause. 

Cur.  adv.  vuZt 


V. 

Bbadiord. 
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1884  On  6th  December,  His  Honour  the  Chief  Justice  delivered  ihe 

MoHOAK    following  judgment  of  the  Court  (Martin,  C.J.,  Windeteb,  J^ 
and  Innes,  J.) : — 

Sib  J.  Martin,  C.J. : — This  is  an  appeal  under  the  115th  section 
of  the  Mining  Act,  37  Vic  No.  13,  from  the  determination  of  tbe 
District  Court,  sitting  as  a  Mining  Appeal  Court,  at  Hill  End  The 
complainant,  Mongan,  on  11th  August,  1883,  issued  a  summons 
against  the  defendants  for  trespassing  on  his  alleged  prospecting 
claim,  and  the  case  was  heard  at  the  Warden's  Court  on  24ih 
August,  1883,  when  the  Warden  decided  in  favour  of  the  com- 
plainant, and  adjudged  the  defendants  to  pay  2Z.  for  trespass,  and 
Ss.  for  costs  of  court. 

Against  this  decision  the  defendants  appealed  to  the  Distrirt 
Court  sitting  as  a  Court  of  Appeal  in  its  mining  jurisdiction. 
This  appeal  was  heard  on  11th  December,  1883,  when  the  Judge 
confirmed  the  Warden  s  decision  and  dismissed  the  appeal  with 
costs. 

Against  this  decision  the  defendants  have  appealed  to  this 
Court  on  several  grounds,  the  principal  of  which  is  that  the 
plaintiff  and  other  persons  who  have  since  duly  conveyed  their 
interests  to  him,  having  taken  up  the  land  in  question  as 
a  quartz-prospecting  area,  left  it  unoccupied  for  two  yeais,  by 
reason  of  which  their  title  to  such  land  absolutely  lapsed,  and  so 
enabled  the  defendants  to  become  legally  registered  as  its  holders. 
It  was  admitted  that  the  complainant  had  not  worked  the  daim  for 
two  years,  but  he  rested  his  case  on  his  right  to  hold  the  daim 
as  a  reward  for  the  discovery  of  payable  gold,  without  being 
subject  to  labour  conditiona  The  District  Court  Judge  upheld 
this  view,  and  whether  he  was  right  in  so  holding  this  Court  has 
now  to  determine. 

In  the  Gold  Mining  RegvZationa  of  21st  March,  1872,  separate 
rules  are  laid  down  in  respect  of  *'  alluvial  workings  and  quarts 
daims/'  By  rule  3,  "  Any  miner  or  party  of  miners  desirous 
of  prospecting  shall  be  entitled  to  a  protection  area,  and,  on  the 
discovery  of  payable  gold  therein,  to  a  prospecting  daim,  as 
hereinafter  provided."  By  rule  6  the  extent  of  protection  area 
and  daim  is  prescribed,  and  it  is  declared  that  the  prospecting 
"  claim"  shall  "  be  held  as  a  reward  without  labour  conditiona 
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If  the  claim  in  question  were  an  alluvial  daim^  it  is  clear  that  it  1884 
would  not  become  forfeited  by  reason  of  not  putting  upon  it  the  Monoan 
labour  required  in  other  cases  by  the  regulations.  Being,  how-  aj^ioRD. 
ever,  a  "  quartz  claim/'  the  case  appears  to  us  to  be  different,  for 
by  the  66th  regulation  it  is  provided  that  **  until  a  claim  upon  a 
.  quartz  reef  or  vein  shall  have  been  proved  payable,  only  one  half 
the  number  of  miners  to  whom  it  shall  have  been  allotted  need 
be  employed  thereon."  The  rule  further  prescribes  that  when 
the  claim  ''has  been  proved  to  be  payable  the  whole  number 
must  be  employed  in  that  claim  so  long  as  it  continues  to  be 
payable.''  There  is  then  a  proviso  showing  most  clearly  that  the 
dispensing  with  labour  conditions  applied  only  to  alluvial  claims, 
by  stating  that  *'  the  mining  for  alluvial  gold  only  within  the 
boundaries  of  a  quartz  claim  shall  not  entitle  the  holders  to  a 
reduction  of  labour  under  this  regulation/'  In  other  words,  if  the 
holder  of  a  quartz  claim  mine  in  such  claim  for  alluvial  gold  only, 
he  is  not  to  be  freed  from  the  labour  conditions.  Under  these 
circumstances,  as  the  complainant  did  not  comply  with  the  regu- 
lations as  to  employing  labour  in  his  claim,  he  forfeited  all  title 
to  and  interest  in  it,  under  the  187th  regulation  of  21st  March, 
1872.  So  far  as  the  decision  appealed  from  is  concerned,  the  judg- 
ment on  this  point  is  decisive  in  favour  of  the  defendants. 

It  is,  however,  further  urged,  in  support  of  this  appeal,  that 
the  defendants  having  taken  possession  of  this  forfeited  claim  of 
the  complainant,  duly  procured  themselves  to  be  registered  as  its 
owners,  and  that  such  registration  is  of  itself  conclusive  in  their 
favour.  By  the  62nd  regulation  of  29th  December,  1875,  they 
were  authorised  to  take  such  possession.  Under  regulation  41  of 
the  same  date  the  defendants  applied  to  the  mining  registrar 
to  have  their  claim  registered.  Under  the  42nd  regulation  the 
complainant  filed  an  objection  to  such  registration,  but  did  not 
serve  it  within  the  time  prescribed  by  the  142nd  regulation.  On 
the  matter  coming  on  for  argument  before  the  Warden  on 
3rd  April,  1883,  it  was  objected  that  the  summons  mentioned 
in  the  142nd  regulation  had  not  been  served  on  them  within  the 
time  there  limited.  The  Warden  upheld  the  objection,  and  struck 
the  case  out  of  the  paper,  whereupon  the  Mining  Registrar  regis- 
tered the  defendants'  title. 
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It  is  contended  that  the  registration  authorised  by  the  142iid 
regulation  iA  only  conditional,  because  it  is  stated  therein  tltat 
the  registration  ordered  in  the  event  of  the  objection  being  stroA 
out  or  dismissed  is  to  be  in  all  respects  as  if  such  objection 
had  not  been  lodged,  and  the  42nd  regulation  provides  only  for 
a  conditional  registration  where  no  objection  has  been  lodpi 
There  is  clearly  nothing  in  this  objection,  inasmuch  as  the  dedskm 
on  the  merits  and  the  striking  out  of  the  objection  for  failure  of 
the  objector  to  appear  in  support  of  it  are  put  in  the  same 
category,  and  it  was  therefore  intended  to  make  the  adjudication 
final  between  the  parties. 

The  effect  of  this  decision  was,  we  think,  to  establish  the  rig^ 
of  the  defendants  as  against  the  complainant  to  the  claim  ia 
question.  We  therefore  sustain  the  appeal,  and  set  aside  the 
decision  of  the  District  Court  Judge,  and  direct  judgment  to  be 
entered  for  the  defendants.  And  we  further  order  the  complainant 
to  pay  the  costs  of  this  appeal,  and  direct  the  money  paid  into 
court  by  the  defendants  as  security  to  be  paid  out  to  them. 


Order  accordin^y. 

Attorney  for  plaintiff:  Clarke,  by  Curtisa  <fe  Barry. 
Attorney  for  defendants:  Davidson,  by  Dtunn  Jk  Lyons. 


Nov.  4. 


MarUn,  C.J., 


DAWSON  V.  THE  BANK  OF  NEW  ZEALAND  (No.  2). 

Banker  and  cuUomer—Cash  credit  hond—Whai  notice  is  eujkient  to  lermMt 

credit, 

Faucett,  J.        ji^^  plaintiff  brought  this  action  to  reooTor  damages  for  the  dishonour  of 

Windeuer  J  ^^^^®"  drawn  by  him  on  29th  December,  18S2,  and  2nd  and  3rd  Jannaiy,  1883i 

*  on  a  cash  credit  allowed  him  by  the  defendant  bank.    The  defenoe  was  thst  tiK 

cash  credit  had  been  duly  terminated  by  notice.   The  notice  relied  on  was  oontaiDei 

in  a  correspondence  between  the  plaintiff   and   the  defendants'  mansgtf,  tf 

follows  :— 

On  19th  December,  1882,  the  defendants'  manager  wrote  to  the  plaintiff:—  "I  ^"^ 
again  to  state  that  your  account  does  not  suit  the  bank;  and  I  haTe  therefore  to 
request  that  you  will  take  immediate  steps  to  pay  off  the  overdraft"  OnSSsd 
December  the  plaintiff  wrote  to  the  defendants'  manager: — *'  Howerer,  if  ^ 
bank  so  desires  it,  I  shall  take  steps  early  in  the  year  coming  to  dischtigs  my 
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obligations."    On  the  same  day  the  defendants*  manager  replied:—''  It  is  for  this  1884 

reason  that  I  mast  ask  yon  to  relieve  me  of  it  (the  overdraft)  &t  your  earliest 


convenience."      Three  bank  managers  gave  evidence  that  the  letters  of  the      Dawson 
defendants'  manager  constituted  sufficient  notice  to  the  plaintiff  of  the  intention  -^j^YiKOTtfEW 
of  the  hank  not  to  honour  any  more  of  the  plaintiff's  cheques.  Zealand. 

The  jury  returned  a  verdict  for  the  defendants,  and  found  specially  that  the  two 
letters  of  the  defendants'  manager  put  an  end  to  the  right  of  the  plaintiff  to  draw 
cheqaes  on  the  account. 

Held,  on  motion  for  a  Rule  niH  for  a  new  trial,  that,  under  the  circumstances, 
the  sufficiency  of  the  notioe  was  for  the  jury;  and  that  their  verdict  was  warranted 
by  the  evidence.    Bule  refused. 

Banker  aio)  Customer.  The  plaintiff  sued  the  defendant 
bank  for  ihe  dishonour  of  cheques  drawn  by  him  on  29th 
December,  1882,  and  2nd  and  3rd  January,  1883,  on  a  cash 
credit  granted  to  him  by  the  defendant  bank.  His  Honour  the 
Chief  Justice,  who  presided  at  the  first  trial,  nonsuited  the 
pl&mtiff,  on  the  ground  that  the  agreement  by  the  bank  to  allow 
the  plaintiff  to  overdraw  was  unilateral;  and  therefore  that  there 
was  no  need  for  the  bank  to  give  notice  of  their  intention  to 
terminate  the  credit.  The  plaintiff  having  obtained  a  Rule  nisi 
to  set  aside  the  nonsuit^  and  for  a  ne^^  trial,  the  Court  (Mabtin, 
CJ.,  dissenting)  made  the  Rule  absolute  (the  pleadings  in  the 
action  and  the  decision  of  the  Court  are  reported  ante  p.  164),  on 
the  ground  that  the  nonsuit  was  wrong. 

The  second  trial  was  held  on  19th  September,  1884,  before 
lAr.  Justice  Wmdeyer. 

The  correspondence  relied  on  by  the  defendants  as  constituting 
a  notice  by  them  to  the  plaintiff  to  cease  drawing  cheques  on  his 
cash  credit  account  was  as  follows: — 

BETENDANTS*  MAKAGBB  (MR.   HOLT)  TO  THB  PLAINTITF. 

19th  December,  1882. 

"  Referring  to  my  letter  of  the  27th  ultimo,  addressed  to  yoa  at  Wagga,  I  have 
agsin  to  state  that  your  aooount  does  not  suit  the  bank ;  and  I  have  therefore  to 
request  that  yoa  wiU  take  immediate  steps  to  pay  off  the  overdraft.'' 

FLAIKTITF  TO  DS7ENDA17TS'  MANAGER. 

22nd  December,  1882. 

*'  I  did  not  receive  your  letter  addressed  to  me  at  Wagga  Wagga,  to  which  yon 
refer  in  your  letter  of  the  19th  instant.  I  had  contemplated  shortly,  of  my  own 
accord,  placing  my  account  on  a  different  footing,  and  why  I  should  receive  such 
an  intimation  I  am  at  a  loss  to  understand,  as  I  have  always  kept  within  the 
aoumnt  covered  by  the  cash  credit,  and  having  no  reason  to  believe  my  sureties 
are  uneasy.  However,  if  the  bank  so  desires  it,  I  shaU  take  steps  early  in  the 
year  coming  to  discharge  my  obligations.'' 
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DinENDANTS'  HANAGKB  TO  THB  FLAHfTIlV. 


Dawbok 


22&d  DeoemlMr,  IM. 

BankofNxw  "^  "^^^  *°  ^°^  Utter  of  even  date,  I  beg  to  tUte  that  the  mtimaiioB yii 
Zbalakd  &PPo*i^  to  be  fiirpriaed  at  reoeiving,  was  merely  given  because  the  circnmitnM 
under  which  the  overdraft  was  originally  granted  have  materially  altered.  Y« 
informed  me,  at  the  time  the  advance  was  granted,  that  it  was  reqniiei  b 
oonneotion  with  the  stock  and  station  bnsiness;  bat  it  has  since  awBuinfld  the  ffloi 
of  a  chronic  overdraft  on  year  private  account.  It  is  for  this  reason  that  I 
ask  you  to  relieve  me  of  it  at  your  earliest  convenience. " 


The  plaintiff  denied  the  truth  of  the  latter  part  of  this  lettei; 
and  said  that  it  was  originally  agreed  that  the  overdraft  was  to 
be  independent  of  his  business. 

Francis  M'Dermott,  manager  of  the  Federal  Bank^  called  by  tbe 
plaintiff,  said : — '*  I  have  been  for  thirty  years  employed  in  bank- 
iog  business.  I  do  not  know  anything  as  to  the  custom  of  bant; 
iug  with  reference  to  cash  credit  bonds,  and  their  determinatioa.^ 
I  have  never  had  a  case  of  that  sort.  I  never  was  called  upon 
act.  I  am  not  aware  of  any  distinct  custom  in  giving  notice, 
have  always  understood  that  if  I  wished  to  terminate  the  aoconnt 
I  must  give  notice  before  dishonouring  cheques.  After  giving 
notice  I  would  not  honour  cheques.  If  I  posted  the  notice  I 
think  that  would  be  sufficient.  I  should  not  expect  to  see  a 
cheque  come  in  after  such  a  letter  as  that  of  19th  December.  I 
should  consider  the  letters  of  19th  December  and  that  of  22xid 
December  good  notice  of  the  intention  of  the  bank  not  to 
honour  any  more  cheques."  Cross-examined : — "  I  consider  the 
letter  of  19th  December  sufficient  notice.  I  have  not  seen  them 
before.  I  think  a  notice  to  pay  off  at  his  earliest  Gonveuieaee 
would  not  be  sufficient.'' 

Malcolm  M'Hardy,  manager  of  the  London  Chartered  Bank  :-* 
"  A  cash  credit  bond,  I  have  always  considered,  is  terminable  at 
any  hour  by  notice  on  the  part  of  the  bank ;  and  the  customer 
can  come  at  any  moment  and  pay  off  the  account  I  consider  tke 
letter  of  the  19th  as  a  notice  of  the  termination  of  the  cash  credit 
bond.  I  consider  the  two  letters  as  an  intimation  that  the 
cash  credit  will  cease.''  Cross-examined  : — "  I  would  expect  it 
to  be  reduced  after  that." 

Edward  Holt,  the  defendants'  manager,  said : — "  It  is  the  ptae^ 
tice  of  bankers  in  Sydney  to  discontinue  pajring  cheques  at  any 
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time  daiing  the  eonftinDiaee  of  t2ie  CKh  credit  hand.    It  is  not 
oeeessaiy  to  give  ooliee.    I  do  noC  tLink  a  costom  exists  as  to     lu^ 
giving  nofieeL'' 

On  or  aboat  19tli  Deeember,  1882,  the  pljuntiff  drew  a  dieqne 
for  42.  4&,  whieh  was  honomed. 

On  22iid  December,  the  same  day  as  that  on  which  the  two 
letters  last  set  oat  weie  written,  the  plaintiff  drew  a  dieqne  for 
111.,  whidi  the  defendants  cashed.  With  leferenee  to  this  iaet 
the  defendants*  manager  said : — '  I  obavred  that  the  cheqaes 
were  drawn  after  the  letten^  but  it  being  probable  that  the 
plaintiff  bad  drawn  the  dieqnes  before  the  receipt  of  my  letten» 
I  honoured  the  two  moitioned." 

The  jury  returned  a  verdict  for  the  defendants;  and  foond 
specially  that  they  thought  that  the  two  letters  amounted  to  a 
Botiee  that  the  defendants  pat  an  end  to  the  contract,  and  to  the 
^intiffg  right  to  draw;  and  gave  him  notice  that  he  most  not 
iraw. 

Fidd,  for  the  plaintiff,  (4ih  November)  moved  for  a  Role  nUi 
br  a  new  trial,  on  the  grounds — 1.  That  the  verdict  was  against 
iridence  and  the  weight  of  evidence.  2.  That  the  defendant 
ank  did  not  give  proper  notice  of  their  intention  to  determine 
he  cash  credit.  3.  That  even  if  such  notice  were  given,  it  was 
vaived  by  the  defendant  bank.  4.  That  the  verdict  was  contrary 
io  the  direction  and  ruling  of  His  Honour  the  presiding  judge. 

Sm  J.  Martin,  C.J.  This  case  has  been  tiied  twice.  On  the 
)iBt  occasion  I  nonsuited  the  plaintiff  on  the  ground  that  the 
aish  credit  bond  was  an  unilateral  agreement,  which  did  not 
&d  the  bank  to  allow  the  plaintiff  to  overdraw  his  account  one 
Boment  longer  than  they  thought  fit  On  that  trial  the  letters 
i^hich  have  been  referred  to  were  in  evidence.  No  question, 
however,  was  raised  on  the  argument  of  the  Rule  to  set  aside  the 
lonsuit,  as  to  the  effect  of  the  notice  given  in  this  correspondence; 
he  only  point  argued  was  whether  I  was  wrong  in  holding  that 
the  bank  could  stop  the  overdraft  without  any  notice  whatever. 
Hie  Court  then  laid  down  the  rule  that  the  bank  had  not  the 
power,  of  its  mere  will  and  pleasure,  to  terminate  this  agreement 
without  taking  any  steps  to  inform  the  plaintiff  of  their  inten- 
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DAW80K     ui  evidence,  and  certain  bank  managers  were  called,  csib  on 

BankotNbw^^*^'  ^^  *^®  plaintiff,  and  two  on  behalf  of  the  defendants,  for 

Zealand,    the  purpose  of  proving  what  was  the  practice  of  bank  managen 

with  reference  to  the  notice  requisite  to  terminate  a  cash  credit 

The  evidence  of  these  witnesses — one  on  one  side  and  two  on  the 

other — went  to  the  jury  with  the  letters  I  have  referred  to.    Hie 

jury,  on  the  question  being  put  to  them,  stated  that  the  letters 

amounted  to  due  notice  that  the  defendants  put  an  end  to  the 

contract,  and  to  the  right  of  the  plaintiff  to    draw   cheqoea 

beyond  the  amount  to  his  credit  in  the  bank,  and  gave  the  bank 

a  right  to  dishonour  the  cheques  for  which  this  action  was  brought 

Now,  that  involves  the  question  whether  or  not  the  giving  of  the 
notice  terminating  the  contract  was  a  matter  of  fact  for  the  jury, 
or  of  law  for  the  judge.  I  am  of  opinion  that  it  is  for  the  jury  to 
say  whether  the  letters  put  in  evidence  amounted  to  such  notice, 
having  regard  to  the  evidence  given  at  the  trial  by  the  bankers; 
that  is  to  say,  whether  this  contract  between  the  plaintiff  and 
the  defendants  had  been  terminated  by  a  notice  to  the  plaintiff 
not  to  draw  any  more.  I  am  further  of  opinion  that  the  jury  had 
ample  justification  for  coming  to  that  conclusion.  I  will  read  the 
letters  referred  to.  The  first  is  dated  19th  December,  1882,  and 
is  as  follows : — [His  Honour  read  the  letter  of  19th  December 
above  set  forth.]  After  this,  on  22nd  December,  a  letter  was 
written  by  the  plaintiff  to  the  defendants'  manager,  and  on  the 
same  day  a  reply  was  sent  to  the  plaintiff.  [His  Honour  read 
the  two  letters  dated  22nd  December,  1882,  above  set  forth]. 
From  a  consideration  of  these  letters,  and  of  the  evidoiee 
given  by  the  bank  managers,  that  they  amounted  to  an  intima- 
tion of  the  desire  of  the  bank  to  terminate  the  permission  to  the 
plaintiff  to  overdraw  his  account,  the  jury  found  as  they  did.  I 
am  of  opinion  that  the  language  of  these  letters  fairly  leads  to 
the  conclusion  at  which  the  jury  arrived.  The  letters  do  not 
directly  tell  the  plaintiff  that  he  is  not  to  overdraw,  bat  the 
notice  is  put  in  such  a  way  that  the  plaintiff  could  not  have 
misunderstood  it. 

With  reference  to  the  argument  based  on  the  fact  that  the 
defendants,    on    22nd    December,     honoured     the    plaintiff's 
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eheque  for  112^  I  at  first  thought  that  there  was  something  in  the        18S4 
point ;  but>  on  consideration,  I  do  not  think  that  it  is  a  matter     Dawbon 
which  would  justify  the  Court  in  granting  this  Rule.    The  only  b^kqtNbw 
way  in  which  it  would  have  a  bearing  on  this  question  is  this,  that    Zkaland. 
it  might  be  considered  as  an  interpretation  put  by  the  bank  on  the 
letters.    That  suggestion  is  answered  in  this  way : — Mr.  Holt,  the 
manager  of  the  defendant  bank,  is  called,  and  he  says  that  the 
cheque  came  into  the  bank  on  the  same  day  as  that  on  which  the 
last  letter  was  sent,  which  is  relied  upon  as  a  notice,  and  he  was 
not  sure  that  the  plaintiff  had  received  the  notice  before  he  signed 
the  cheque.    It  appears,  therefore,  that  the  facts  connected  with 
this  cheque  for  HI.  do  not,  when  considered  together,  raise  any 
presumption  that  the  notice  given  was  not  a  final  one,  and  an 
intimation  that  no  further  cheques  were  to  be  drawn.    I  think 
that  the  matter  was  properly  left  to  the  jury,  and  that  the  jury 
came  to  a  right  conclusion.    The  Bule  should,  therefore,  be 
refused. 

Fauceit,  J.  It  is  quite  clear  that  the  question  as  to  the 
SQjSBcieney  of  the  notice  given  by  the  defendant  bank  was  not 
raised  in  the  previous  argument  for  a  new  trial  The  manner  in 
which  I  think  that  occurred  is  this: — ^There  was  only  one 
question  then  raised,  viz.,  as  to  the  making  of  the  contract, 
which  was  said  to  be  unilateral,  and  on  that  question 
alone  the  decision  of  the  Court  rested.  Now,  a  new  point  is 
raised,  and  we  have  to  decide  whether  the  notice  given  by  the 
bank  was  sufficient  to  terminate  the  right  of  the  plaintiff  to  over- 
draw his  account. 

I  confess  that  I  would  not  think  that  the  letters,  by  themselves, 
were  notice  to  the  plaintiff  not  to  draw  any  more  cheques.  But 
when  I  find  that  they  are  capable  of  beaiing  a  construction 
different  from  that  for  which  the  plaintiff  contends,  other 
considerations  arise,  because  if  documents  are  of  such  a  character 
that  they  may  bear  two  constructions,  it  then  becomes  a  question 
for  the  jury  what  meaning  shall  be  given  to  them.  In  this 
case  it  was  a  question  for  the  jury  whether  a  sufficient  notice  was 
given  to  terminate  the  plaintiff's  credit.  If  the  document 
were  unambiguous,  then,  in  a  case  like  this,  the  jury  ought  to 
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1884       decide  aooording  to  the  opinion  of  the  presiding  judge,  and  it 

Dawbov     would  be  for  the  Court  to  detennine  whether  his  oonstraetioii 

BiLiTKOFNEw  ^^  right  or  not.    Bat  these  documents  are  capable  of  two  em- 

Zealaxj}.    structions,  and  it  was  for  the  jury  to  say  which  was  the  oonecfc 

one.    The  jury  had  also  the  evidence  of  the  bank  managers  that 

these  letters  constituted  a  final  notice  to  the  plaintiff  to  cease 

to  draw  cheques  on  the  bank.  If  it  was  right  to  allow  thatevidenee 

to  go  to  the  jury,  then  the  judge  was  not  bound  to  express 

any  opinion  at  all  as  to  the  construction  to  be  put  on  the  letters. 

The  question  having  been  left  to  the  jury,  their  decision  is  final 

WiNDETEB,  J.  I  am  of  the  same  opinion  as  when  the  matter 
was  before  me  at  NiH  Prius.  It  then  appeared  to  me  that  the 
terms  of  the  letters  were  somewhat  vague,  and  capable  of  two 
constructions,  and  I  simply  pointed  this  out  to  the  jury,  observing 
that  perhaps  they  might  think  so,  and  that  the  plaintiff  should 
not  be  bound  by  them  as  a  notice  to  stop  drawing  cheques.  I 
asked  them,  at  the  same  time,  to  find  as  a  matter  of  fact  whether 
the  letters  constituted  a  sufficient  notice  to  the  plaintiff  that  he 
had  no  further  right  to  draw.  They  distinctly  found  that  they 
did  amount  to  such  a  notice.  I  think  they  were  strengthened 
in  their  finding  by  the  evidence  of  the  bank  managers,  one  of 
whom  was  called  by  the  plaintiff,  and  whose  evidence  appeared 
to  me  to  damage  his  cause. 

With  regard  to  the  honouring  of  the  cheque  on  the  22nd 
December,  I  pointed  out  to  the  jury  that  they  should  take  that 
fact  into  consideration  in  connection  with  the  letters,  and  say 
whether  it  was  a  waiver  of  any  notice  given  by  the  bank,  or 
any  construction  put  by  them  on  their  letters,  which  showed 
that  they  did  not  intend  that  the  plaintiff  should  at  once  cease 
drawing  cheques.  The  facts  relied  on  by  the  plaintiff  in  moving 
for  this  Rule  were  before  the  jury ;  and  the  conclusion  to  which 
they  came  as  to  the  sufficiency  of  these  letters  as  a  notice  cannot 
be  disturbed. 

Rule  rejuscd. 

Attorney  for  the  plaintiff:  CJiambers, 


VOL.  v.]  CASES  AT  LAW.  89S 


BROWK  p.  FLETGHEB.  1884 


Parlnenhip^Bvidenee  iuffieieni  to  congtUvie^Death  of  pariner-^AuetB  ^ft  in      y^^  4, 
bttainesa — Moving  party  rutricUd  to  case  made  at  trial. 

The  decUntion  stated  that  the  plaintiff  carried  on  bnaineas  under  thb  name  of  ^Sfj^^  ^'*'^*' 
J.  and  A.  B.,  and  that  the  defendant,  by  his  promiMory  note,  now  overdue,    •^*'<^>  •'• 
pronueed  to  pay  to  the  plaintiff,  under  the  said  name  of  J.  and  A.  B.,  two    f^jyuj^er  J 
promiseorynotei,  but  did  not  pay  tiie  same.  The  firm  had  originally  oonaisted  of  the  * 

plaintiff  James,  and  his  brother  Alexander,  B.  Alexander  died,  haying  appointed 
his  two  nephews  his  trustees  and  executors.  The  business  continued  to  be  carried 
on  under  the  name  of  J.  and  A.  B.,  and  the  promissory  notes  sued  upon  were 
given  to  that  firm.  The  defence  set  up  at  the  trial  was  that  after  the  death  of 
Alerander  K  an  express  agreement  was  made  between  the  plaintiff  and  his 
nephews  that  the  latter  should  become  partners  in  the  business.  The  jury, 
however,  returned  a  verdict  for  the  plaintiff,  finding  specially  that  there  was  no 
such  partnership. 

A  Eule  nisi  for  a  new  trial  having  been  moved  for,  on  the  ground  that  there 
was  a  misjoinder  of  plaintiffs,  it  was  contended  that  the  fact  that  the  assets  of 
the  deceased  partner  were  left  in  the  business  constituted  a  partnership  between 
the  plaintiff  as  surviving  partner,  and  hit  nephews,  as  executors  of  Alexander  B. 

Held,  that  the  defendant  was  restricted  to  the  grounds  of  hui  defence  at  Ifisi 
prim,  and  that  he  could  not  rely,  in  moving  for  a  new  trial,  on  points  not  taken 
in  the  court  below.    On  a  consideration  of  the  evidence,  the  Court  came  to  the  . 
conduaion  that  the  verdict  of  the  jury  on  the  facts  submitted  to  them  could  not 
be  disturbed. 

Hddf  also,  that  the  fact  of  assets  of  the  deceased  partner  being  allowed  to 
remain  in  the  business  did  not  of  itself  constitute  a  partnership  between  the 
surviviug  partner  and  his  nephews,  the  trustees  and  executors  of  the  deceased 
partner. 

Declabatiok.  1.  James  Brown  sued  James  Fletcher  for  that 
before  and  at  the  time  of  the  making  of  the  promissory  note 
hereinafter  mentioned,  the  plaintiff  carried  on  business  imder  the 
name  and  style  of  James  and  Alexander  Brown.  And  the  de- 
fendant, on  the  24th  October,  1882,  by  his  promissory  note 
now  overdue,  promised  to  pay  to  the  plaintiff  by  the  said  name 
and  style  of  James  and  Alexander  Brown,  16242.  78.  9(2.,  four 
months  after  date,  but  did  not  pay  the  same.  2.  Similar  count 
on  a  promissory  note  of  1st  December,  1882,  for  31712.  ^B.  6d  at 
four  months.  3.  Money  payable  for  money  lent ;  and  for  money 
paid;  and  for  money  received  for  the  use  of  plaintiff;  and  for 
interest ;  and  on  accounts  stated. 

Fleas  : — 1.  As  to  the  first  two  counts,  that  the  defendant  did 
not  make  the  said  notes  or  either  of  them^  as  alleged.    2.  That 
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1884  the  plaintiff  was  not,  at  the  commencement  of  this  suit,  the 
Brown  lawful  holder  of  the  said  notes.  3.  That  the  defendant  madetbe 
p^^  said  notes  for  the  accommodation  of  the  plaintiff  and  one  Alex- 
ander Brown,  and  other  members  of  the  said  firm ;  and  theie 
never  was  any  value  for  the  making  or  payment  of  the  said 
notes,  or  either  of  them,  by  the  defendant.  4.  As  to  the  third 
count,  ^ever  indebted. 

The  action  was  tried  on  23rd  and  25th  September,  before  Sir 
J.  Martin,  C.J.,  when  the  jury  returned  a  verdict  for  the  plain- 
tiff, with  3500!.  damages. 

It  appeared  at  the  trial  that  the  plaintiff  James  Brown,  and 
Alexander  Brown  his  brother,  were  proprietors  of  coal  mines  ai 
Newcastle.  They  carried  on  a  large  business  under  the 
name  of  "J.  and  A.  Brown,"  by  raising  and  selling  coal. 
Alexander  died,  having  appointed  his  nephews,  John  and 
Alexander  Brown,  jun.,  the  trustees  and  executors  of  his  will 
After  the  death  of  Alexander  Brown,  sen.,  the  assets  of  the  estate 
of  the  deceased  partner  were  left  in  the  business,  which  contiDoed 
to  be  carried  on  under  the  name  of  J.  and  A.  Brown,  and  the 
promissory  notes  sued  upon  were  given  by  the  defendant  to  the 
firm  of  J.  &  A.  Brown  under  the  circumstances  set  forth  in  the 
judgment  of  His  Honour  the  Chief  Justice. 

The  principal  defence  set  up  by  the  defendant  at  the  trial  was 
that,  after  the  death  of  Alexander  Brown,  sen.,  an  express  agree- 
ment was  made  between  the  plaintiff  and  John  and  Alexander 
Brown,  jun.,  by  which  the  two  latter  became  partners  in  the 
firm ;  and  that  the  notes  were  not  given  to  the  plaintiff  as 
constituting  the  firm  of  J.  and  A.  Brown,  as  mentioned  in  tbe 
declaration,  but  to  the  firm,  consisting  of  the  plaintiff  and  his  two 
nephews  John  and  Alexander  Brown,  jun.  And  it  was  con- 
tended that  the  two  nephews  ought  to  have  been  joined  as  plain- 
tiffs. The  evidence  relied  on  as  proving  this  alleged  partnership  is 
fully  stated  in  the  judgment  of  His  Honour  the  Chief  Justice. 

The  jury  returned  a  verdict  for  the  plaintiff  on  all  the  counts 
of  the  declaration,  with  3500{.  damages;  and  in  answer  to  a 
question  put  to  them  by  His  Honour  the  Chief  Justice,  said 
that  they  found  that  there  was  no  partnership  between  tbe 
plaintiff  and  his  nephews  John  and  Alexander  Brown,  jan. 
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Owen,  Q,0.  (ffeydon  with  him),  for  the  defendant  (4th  No-        1884 
vember)  moved  for  a  Rule  niei  to  set  aside  the  verdict  and  for  a      browh 
new  trial  on  the  grounds : — 1 .  That  the  verdict  was  against  evidence    „    *• 
and  the  weight  of  evidence.    2.  That  upon  the  evidence  there 
was  a  nonjoinder  of  one  or  more  necessary  parties. 

The  finding  of  the  jury  only  amounted  to  this : — That  John 
and  Alexander  Brown,  jun.,  were  not  partners  in  respect  of  the 
legacies  left  to  them  by  the  will  of  Alexander  Brown,  sen.  But 
there  is  no  finding  that  they  were  not  partners  in  respect  of  their 
position  as  trustees  and  executors  of  the  estate  of  the  deceased 
partner,  Alexander  Brown.  We  contend  that  where  executors 
leave  the  assets  of  their  testator  in  the  partnership  business,  they 
must  be  joined  in  any  action  brought  on  behalf  of  the  partner- 
ship :  Wightman  v.  Toitmroe  (1) :  Holme  v.  Hammond  (2).  The 
verdict  was  also  against  evidence.  Besides  the  evidence  of 
Alexander  Brown,  jun.,  as  to  the  arrangement  made  by  him  with 
the  plaintiff  after  the  death  of  Alexander  Brown,  sen.,  the  names 
of  John,  Alexander,  and  James  Brown  are  mentioned  in  the  lease 
from  the  Commissioner  of  Railways  and  in  the  appointment  of 
Mr.  Law,  as  constituting,  after  the  death  of  Alexander  Brown, 
sen.,  the  members  of  the  firm  of  J.  and  A.  Brown.  We  also 
rely  on  the  advertisement  published  after  the  death  of  Alexander 
Brown. 

Sm  J.  Mabtin,  C.J.  This  was  an  action  brought  by  the  Martin,  O.J. 
plaintiff  against  the  defendant  to  recover  the  amount  of  two 
promissory  notes  set  forth  in  the  declaration.  There  were  also 
common  counts  for  money  lent.  Various  pleas  were  filed.  The 
notes  sued  upon  were  declared  to  have  been  made  payable  to  the 
plaintiff,  under  the  style  of  J.  and  A.  Brown,  and  not  in  his  own 
name.  The  defendant  admitted  that  he  made  such  notes,  and 
that  James  Brown  was  the  holder  of  them,  but  alleged  that  he 
made  them  for  the  accommodation  of  J.  and  A.  Brown ;  and  that 
the  notes  were  made  without  consideration.  He  also  pleaded 
never  indebted  to  the  common  counts. 

At  the  trial  these  facts  substantially  appeared : — James  Brown 
the  plaintiff,  and  his  brother  Alexander  Brown,  had  been  in  part- 

(1)  1  Mail.  &  Sel.  412.  (2)  L.R.  7  Ex.  213. 
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1884        nership  for  many  years,  carrying  on  business  as  coal-owners  and 
Bbowv      general  merchants,  in  the  city  of  Newcastle.    Dnring  that  period 
Ple^hml   Alexander  Brown,  their  nephew,  was  managing  this  business  for 
them,    Alexander  Brown,  the  partner,  then  died.    After  his 
death  the  business  continued  to  be  carried  on  under  the  same 
designation  of  J.  and  A«  Brown.   Alexander  Brown,  the  yonnger, 
continued  managing  the  business — ^that  is  to  say,  the  mercantile 
portion  of  it,  James  Brown  still  looking  after  the  mining  portion 
This  state  of  things  continued  for  a  very  considerable  period. 
While  it  so  continued,  it  happened  that  there  were  one  or  two 
newspapers  published  in  the  city  of  Newcastle,  which  belonged 
to,  or  became  the  property  of  a  son-in-law  of  the  defendant 
Fletcher,  and  in  the  conduct  of  these  newspapers  the  defendant 
wrote  a  series  of  articles,  urging,  substantially,  the  propriety  of  an 
arrangement  being  come  to  between  the  coal  miners  and  the  ooal 
proprietors,  for  the  purpose  of  advancing  their  joint  interests, 
that  is  to  say,  that  the  prices  of  coal  should  be  kept  up  to  a  certain 
figure,  and  that  the  miners  should  have  a  certain  remuneration  on 
a  sliding  scale,  proportional  to  the  price  obtained  by  the  coal 
owners — a  proposal  which,  if  carried  out,  would  be  very  beneficial 
to  both  parties.    It  was  supposed  that  an  arrangement  of  this 
sort  would  be  beneficial  to  the  firm  of  J.  and  A.  Brown,  and  also 
to  one  Laidley,  a  coal  proprietor.    In  consequence  of,  or  after  the 
publication  of  this  correspondence,  such  an  arrangement  was 
made,  the  effect  of  which  was  in  the  highest  degree  beneficial  to 
the  owners  of  coal  mines.    These  newspapers,  however,  fell  into 
difiGiculties,  and  it  was  then  proposed  that  the  newspaper  proprie- 
tors, who  had  been  of  such  service  to  the  coal  owners  of  Newcastle, 
by  writing  and  publishing  those  letters  and  articles  in  their 
newspapers,  should  be  assisted  in  their  necessities.     Laidley 
thereupon  took  steps  to  assist  these  newspaper  proprietors,  and 
Alexander  Brown,  the  younger,  then  managing  the  business  of 
J.  and  A.  Brown,  entered  into  a  cash  credit  bond  to  secure  an 
overdraft,  and  Laidley  gave  a  bond  as  well.    Laidley,  however, 
came  to  the  conclusion  that  he  would  pay  off  his  liabiity,  and  he 
accordingly  paid  the  40002.  for  which  he  had  given  his  bond. 
J.and  A-Brown  did  not  pay  off  their  indebtedness,  but  allowed  their 
bond  to  the  bank  to  continue  in  force,  and  asked  Metcher,  the 


V, 

Flktohbr. 


VOL,  v.]  CASES  AT  LAW.  897 

defendant,  to  give  promissory  notes^  which  might  be  discounted,  1884 
in  order  to  provide  f  ands  to  pay  the  bank.  J.  and  A.  Brown  paid  bbown 
off  the  bank,  taking  those  promissory  notes  in  order  to  put  them 
in  funds.  These  notes  were  renewed  from  time  to  time  for  a 
considerable  period,  without  any  interest  being  added.  At  last 
James  Brown,  the  plaintiff,  demanded  that  interest  should  be  paid. 
After  this  there  were  some  renewals,  and  the  present  action  was 
brought  on  two  of  those  renewed  notes. 

The  contention  on  behalf  of  defendant  was  that  these  notes  were 
given  not  to  James  Brown,  but  to  the  firm  of  J.  and  A.  Brown ;  and 
that  that  firm  consisted  of  James  Brown,  Alexander  Brown  the 
younger,  and  John  Brown.  So  far  as  regards  the  common  counts, 
it  was  contended  that  the  money  advanced  to  Fletcher  was  not 
advanced  by  James  Brown,  but  by  the  firm  of  J.  and  A.  Brown, 
which  was  said  to  consist  of  James  Brown,  Alexander  Brown  the 
younger,  and  John  Brown.  It  therefore  becomes  material  to  see 
whether  there  was  a  partnership  between  these  three  persons. 

First,  as  to  the  evidence  of  any  direct  arrangement  to 
make  a  partnership  of  this  kind: — The  evidence  of  Alex- 
ander Brown,  jun.,  was  to  this  effect,  that  immediately 
after  the  funeral  of  his  uncle,  Alexander  Brown,  and  in 
the  office  of  James  Brown,  he  there  and  then  made  a  verbal 
arrangement  by  which  he  became  James  Brown's  partner,  and 
that  the  firm  was  there  and  then  properly  constituted,  no  terms 
being  stated,  and  no  mention  being  made  of  the  capital  he  was  to 
bring  into  the  business,  or  of  the  amount  which  each  party  was 
to  draw  out  of  it.  That  was  sworn  to  by  Alexander  Brown  the 
younger.  But  it  was  positively  denied  by  both  James  Brown  and 
John  Brown.  Although  an  advertisement  appeared  in  a  news- 
paper that  the  business  would  be  carried  on  in  the  name  of  J. 
and  A«  Brown,  there  was  no  public  notification  that  new  persons 
had  been  admitted  into  the  partnership,  but  it  was  simply  stated 
that  the  business  would  still  be  carried  on  under  the  same 
designation  as  theretofore.  After  this,  Alexander  Brown,  the 
younger,  continued  to  appear  in  the  books  of  the  business,  not  as 
a  partner,  but  as  a  salaried  clerk  at  500{.  a  year,  and  John  Brown 
as  a  clerk  at  2002.  a  year.  These  salaries  were  afterwards 
increased  to  10002.  and  iOQl.  respectively,  and  that  state  of  things 
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continued  for  a  considerable  time.  Alexander  Brown  the 
younger  went  to  England,  and  while  he  was  away  James 
Brown  became  dissatisfied  with  the  conduct  of  the  business  by 
his  nephew,  and  on  the  return  of  Alexander  Brown  he  intimated 
to  him  that  his  services  would  not  further  be  required  in  the 
establishment,  and  that  he,  James  Brown,  would  take  upon  him- 
self the  whole  of  the  management  That  is  the  evidence  given 
on  the  part  of  James  Brown.  James  Brown  had  been  in 
attendance  during  the  hearing,  for  the  purpose  of  giving  evidence 
at  the  trial ;  but  he  was  seized  with  paralysis  about  that  time,  and 
was  not  able  to  attend  at  the  trial,  and  he  gave  his  evidence  on 
commission.  His  evidence  is  clear  and  distinct  that  there  was  no 
such  arrangement  as  that  sworn  to  by  Alexander  Brown  the 
younger.  In  addition  to  this  contradiction  on  the  part  of  Jamea 
Brown,  there  was  this  further  piece  of  evidence  given  by  Eenrick, 
the  book-keeper,  that  in  an  interview  in  the  office  of  the  firm  be- 
tween John  and  Alexander  Brown,  junr.,  there  was  a  conversation 
something  to  this  effect : — "  Tou  know,  Aliok,  that  you  are  not  a 
partner ;  you  are  only  a  trustee,"  to  which  Alexander  answered, 
"  I  know  that."  That  is  somewhat  different  from  the  account 
given  by  John  Brown,  who  states  that  Alexander  Brown  himself 
said  that  he  was  not  a  partner.  Now,  as  opposed  to  that,  in 
support  of  Alexander  Brown's  evidence  as  to  a  partnership 
having  been  entered  into,  two  documents  have  been  referred 
to.  One  is  a  lease  executed  by  the  Commissioner  for  Bail- 
ways  of  a  wharf,  purporting  to  be  made  to  these  three  per- 
sons, members  of  the  firm  of  J.  and  A.  Brown.  It  was 
said  that  that  was  some  evidence  of  the  existence  of  this 
partnership.  But  that  document  was  never  brought  home 
to  the  knowledge  of  James  Brown,  except  that  he  signed  it 
Both  James  Brown  and  John  Brown  said  that  although  they 
signed  it,  they  never  read  a  word  of  it.  There  was  another  docu- 
ment, an  agreement  by  a  person  to  act  as  manager  for  the  firm, 
and  the  appointment  of  that  person  is  also  in  the  names  of  these 
three  persons.  All  these  matters  were  before  the  jury,  who  in 
this  state  of  things  thought  that  there  was  no  such  partner- 
ship as  was  contended  for  by  the  defendant.  In  other  words, 
the  jiuy  did  not  give  credit  to  the  statement  of  Alexander  Brown, 
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that  there  was  an  arrangement  of  the  sort  contended  for,  and  they       1884 
did  not  attach  the  importance  which  it  was  sought  to  attach  to      Bbowk 
the  designation  of  these  three  persons  in  these  documents  as    plstcher. 
members  of  the  firm  of  J.  and  A.  Brown.      The  case  for  the  de- 
fendant was  most  ably  argued,  and  the  jury  having  the  facts  fully 
laid  before  them,  came  to  the  deliberate  conclusion  that  no  such 
partnership  existed  as   was  alleged  by  Alexander  Brown  the 
younger.     The  effect  of  that  finding  is  that  the  transactions  in 
question  in  this  action  were  with  the  plaintiff  only,  and  not  with 
these  three  persons  conjointly. 

It  is  now  said,  and  it  was  said  at  the  trial,  that  Alexander 
Brown  the  elder,  before  he  died,  made  a  will,  leaving  his 
property  to  John  and  Alexander  Brown  as  trustees,  and  that 
they,  being  his  trustees,  and  therefore  being  legally  possessed  of 
his  assets,  in  that  character  allowed  such  assets  to  remain  in  the 
business  which  was  carried  on  by  James  Brown,  who  used  such 
assets  as  if  Alexander  Brown,  sen.,  were  alive.  It  was  contended 
that,  from  this,  John  Brown  and  Alexander  Brown,  jun., 
thus  became  partners  with  James  Brown,  and  that  although 
there  might  not  have  been  an  express  understanding  on  the 
subject,  yet,  the  relationship  of  partners  arose  from  such  a  state 
of  things.  It  was  contended,  from  the  fact  of  the  assets  of  the 
deceased  partner,  Alexander  Brown,  being  in  the  hands  of  the 
trustees  of  his  will,  and  being  allowed  by  them  to  remain  in  the 
business,  and  the  business  being  carried  on  with  such  assets  as 
before,  that  a  new  partnership  was  thus  created.  The  plaintiff's 
answer  to  that  is,  first,  that  that  was  not  what  Alexander  Brown 
relied  on  as  constituting  a  partnership.  What  he  relied  on  was 
an  express  agreement  that  John,  James  and  he  had  entered  into 
a  new  partnership ;  not  that  he  and  his  brother,  as  trustees  of  the 
assets  of  the  late  Alexander  Brown,  had  a  right  to  receive  a  share 
of  the  assets  and  profits,  and  had  made  themselves  liable  as  such 
trustees  for  the  debts  of  the  business.  By  the  death  of  Alexander 
Brown  the  partnership  was  terminated,  and  there  can  be  no  new 
partnership  except  by  arrangement.  The  defendant's  contention 
cannot  therefore  be  sustained. 

But,  supposing  that  this  difficulty  I  have  mentioned  is  got 
4d  of,namelyjthat  this  was  not  the  case  made  by  the  defendants 
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1884       at  the  trial,  then  we  have  been  referred  in  support  of  the  new  point 
Bbown~  taken  by  the  defendant  to  two  cases.    The  first  merdy  decides 

„    ^' that  where  executors  allow  the  assets  to  remain  in  the  bosinefls 
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after  the  decease  of  the  partner,  and  receive  the  profits,  they 
become  themselves  personally  liable,  in  the  case  of  any  losses,  to 
an  action  at  the  suit  of  a  creditor  of  the  firm,  on  the  ground  that 
by  allowing  the  funds  of  the  testator  to  be  used,  and  by  receiving 
the  profits,  they  impliedly  take  upon  themselves  to  meet  the 
liabilities  of  the  business.  The  other  case  is  most  unquestionably 
opposed  to  the  view  taken  by  the  defendant  here.     That  is  the 
case  of  HoLToe  v.  HammoTvd  (3).    That  is  one  of  several  cases 
decided  after  the  leading  case  of  Cox  v.  Hickman  (4),  perhaps  the 
most  important  decision  on  the  law  of  partnership.    That  case 
was  decided  in  1860.  Before  that  time  the  general  understanding 
among  the  profession  was,  that  by  a  participation  of  profits  the 
persons  so  receiving  the  profits  of  a  business  were  constituted 
partners.     But  this  case  then  arose: — ^A  person  assigned  his 
property  to  trustees  for  the  benefit  of  creditors.    Some  of  these 
creditors  agreed  to  take  payment  of  their  debts  in  certain  pro- 
portions out  of  the  profits  of  the  business,  which  continued 
to  be  carried  on  by  the  trustees.     In  the  conduct  of  this 
business,  debts  were  incurred  and  bills  were   given  by  the 
trustees,  for  which  it  was  sought  to  make  the  creditors  liable. 
A  verdict  being  found  for  the  defendants  after  trial  in  the 
Court  of  Common  Fleas,  a  Rule  was  made  absolute  for  a  new  trial 
On  appeal,  the  members  constituting  the  Court  of  Exchequer 
Chamber  were  equally  divided;  but  on  the  case  being  taken  to 
the  House  of  Lords,  their  Lordships  held  that  the  defendants 
were  not  liable  as  partners,  and  laid  down  what  is  in  reality  a 
new  rule,  thus  stated   in   Lindley  on  Partnership,  p.  44:— 
''There  can  be  no  doubt  that  in  all  these  cases  the  decisions 
would  have  been  the  other  way  had  they  occurred  before  Coz  v. 
HichrMjm.    They  are  particularly  valuable  as  showing  that  the 
principles  on  which  that  case  was  decided  by  the  House  of  Lords 
may  now  be  safely  relied  upon  in  opposition  to  the  old  role, 
which,  before  that  important  decision,  was  considered  too  firmly 
settled  to  be  questioned.    Li  fact,  the  strong  tendency  is  to  estab- 

(3)  IaB.  7  Ex.  218.        (4)  9  C.B.  N.S.  47;  8  H.L.C.  268 ;  30  L. J.  C.P.  125. 
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lish  the  doctrine  that  no  person  who  does  not  hold  himself  out  as        1884 
a  partner  is  liable  to  third  persons  for  the  acts  of  persons  whose      bbowk 
profits  he  shares,  unless  he  and  they  are  really  partners  inter  ae ;    p.j-ijj-g 
and  it  is,  perhaps,  not  going  too  far  to  say  that  this  is  now  the 
law."    It  does  not  matter  that  the  persons  are  to  receive  a 
proportion  of  the  profits;   that  does  not,  of  itself,  make  them 
partners.    That  relationship  is  not  shown  to  exist  by  the  mere 
fact  that  the  assets  of  the  deceased  partner  have  been  allowed 
to  remain  in  the  firm,  and  that  the  executors  have  received  a  share 
of  the  profits. 

The  evidence  at  the  trial  was  not  given  to  establish  a  case  of 
that  sort,  but  to  prove  an  express  agreement  that  the  two  brothers 
Alexander  and  John  should  be  partners,  not  that  the  mere  fact 
that  the  assets  of  Alexander  Brown  were  allowed  to  remain  in 
the  business  made  them  partners  by  reason  of  their  position 
as  trustees.  As  opposed  to  the  case  made  at  the  trial,  there  is  the 
fact  that  the  jury  found  that  John  and  Alexander  Brown,  jun., 
were  not  partners.  I  can  see  nothing  to  lead  to  the  conclusion 
that  such  finding  was  wrong.  The  Bule  should,  therefore,  be 
refased. 

Faucett,  J.    I  am  of  the  same  opinion.    After  the  very  full  FawxUt  J. 
judgment  of  His  Honour,  in  which  he  has  gone  into  all  the  facts 
of  the  case,  I  am  unwilling  to  add  anything.    I  will  not  deal  with 
the  facts  appearing  at  the  trial,  but  will  only  make  a  very  few 
observations  as  to  the  law  of  the  case. 

It  is  quite  clear,  according  to  His  Honour's  statement,  that  the 
only  case  made  at  the  trial  in  favDur  of  the  existence  of  a  partner- 
ship was  that  there  had  been  an  express  agreement  between  Alex- 
ander Brown  the  younger,  John  Brown,  and  James  Brown.  The 
jury  found  that  there  was  no  such  arrangement  made  between 
the  parties;  and,  therefore,  the  express  arrangement  on  which  the 
de&ndant  relied,  and  which  was  supported  by  the  evidence  of 
Alexander  Brown,  was  disbelieved  by  the  jury,  who  found  a 
verdict  for  the  plaintifif.  The  almost  general  rule  is  that  where 
a  particular  course  of  proceeding  is  adopted  at  the  trial,  the  un- 
successful party  will  not  be  allowed  to  come  into  court  afterwards 
and  set  up  a  new  ground  altogether.    Now,  here  a  ground  is  set 
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1884       up  before  us  which  was  not  relied  on  at  the  trial,  namely,  that  the 
Bao^ni      ^^^^  ^^  ^®  <^^^  ^^  themselves,  by  necessary  inference,  eon- 
^-  stituted  a  partnership.    That  is  the  only  point  with  which  we  are 

now  concerned. 

The  law  appears  to  be  clear  so  far  as  this — that  on  the  deatl> 
of  a  partner  in  any  firm,  the  partnership  expires,  unless  there 
is  some  provision  in  the  partnership  deed  that  the  business  is  to 
be  carried  on  by  the  executors  of  the  deceased  partner.  There 
being  no  such  arrangement  in  the  partnership  deed  between 
James  and  Alexander  Brown,  we  need  not  consider  that  point 
The  result  of  the  state  of  things  proved  at  the  trial  is  this — th&t, 
on  the  death  of  Alexander  Brown,  the  elder,  the  partnership 
between  him  and  James  Brown  ipso  facto  ceased;  it  was 
terminated.  The  only  question  is  whether  there  was  anything 
which  subsequently  happened  to  create  a  new  partnership.  It 
seems  to  me  that  the  law  is  that  a  new  partnership  cannot,  and 
will  not  be  created  unless  by  some  express  arrangement  between 
the  new  parties,  or  by  some  circumstances  from  which  it  might  be 
necessarily  inferred  that  a  new  partnership  has  arisen.  The 
parties,  indeed,  might  adopt  such  a  course  of  carrying  on  the 
business  as  to  show  that  they  intended  to  be  partners;  but  the 
question  is  whether  there  was  anything  of  that  kind  proved 
in  this  case.  The  only  fact  established  is  that  the  assets  of  the 
estate  of  Alexander  Brown,  sen.,  were  left  in  the  business,  and 
that  the  profits  of  the  business  were  to  be  divided  between  James 
Brown  and  the  trustees  of  Alexander  Brown,  sen.  But  assuming, 
as  I  do,  that  the  assets  of  the  deceased  partner  were  left  in  the 
business,  still  there  was  no  evidence  before  the  Court  that  the 
profits  were  divided.  According  to  the  law  applicable  to  this 
case,  these  facts  are  not  sufBcient  to  constitute  a  new  partnership 
between  the  parties.  The  case  of  Cox  v.  Hickman  (5)  has  been 
referred  to,  which  undoubtedly  has  been  understood  as  having 
altered  the  law  as  previously  existing.  The  original  decision 
was  in  the  Court  of  Common  Fleas.  An  appeal  was  then  made  to 
the  Exchequer  Chamber,  where  the  judges  were  equally  divided, 
one  half  of  the  judges  holding  to  the  old  doctrine  that  the  receipt 
of  profits  constituted  a  partnership,  and  the  other  half  holding 

(5)  9  C.B.  N.S.  47 ;  8  H.L.C.  268 ;  30  L  J.  C  P.  125. 
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ihe  contrary  opinion.     In  the  House  of  Lords  the  judges  were        1884 

also  divided  in  opinion :  but  the  House  was  unanimous  in  deoiding  Beown 

that  the  receipt  of  profits  was  not  sufficient  of  itself  to  establish  ^^^,^,0^^^ 
a  partnership. 

Holme  V.  Hammond  (6)  has  been  also  cited.     I  admit  at 
once  that  partners  whose  names  do  not  appear  in  the  trans- 
action   may^    under    certain    circumstances,    be    made    liable 
It  might  be  a  ground  for  a  nonsuit  if  a  plea  such  as  in  this 
action  were  pleaded^  and  if  it  appeared  that  there  were  sleeping 
partners  whose  names  did  not  appear.    But  if  a  written  docu- 
ment is  given  to  A.  and  B.,  then  these  persons  may  still  sue  on  it, 
although  C.  and  D.  may  be  entitled  to  share  the  profits  with 
A.  and  B.     But  although  A.  and.  B.  may  sue  alone,  the  action 
may  be  brought  in  the  names  of  A.,  B.,  C,  and  D.     At  first 
I  thought  that  that  was  the  state  of  things  here.    But  this  action 
is  brought  by  the  plainti^  as  representing  and  being  the  firm  of 
J.  and  A  Brown.    In  the  case  of  HolToe  v.  Ham/mond  (6)  to 
which  I  have  referred,  Chief  Baron  Kelly  says  (p.  226) :— "  The 
single  question  in  this  case  is,  whether  the  defendants,  at  the 
time  when  this  money  was  received,  were  the  partners  of  W.  H. 
Fisher  and  Smith ;  and  this  depends  upon  whether  they  have 
expressedly  or  impliedly  entered  into  a  contract  of  co-partner- 
ship, since  the  death  of  Thomas  Fisher,  with  W.  H.  Fisher  and 
Smith,  who  survived  him.     It  is  contended  that,  having  claimed 
and  actually  received  a  portion  of  the  profits  of  the  business  as 
supposed  to  have  been  ascertained  upon  an  account  taken  from 
30th   June  1869  to  30th  June  1870,  the   defendants  had  been 
themselves,  or  must  be  taken  to  have  become  partners,  and 
as  such   liable  to  this  action.      Upon  a  careful  consideration 
of  the  authorities  bearing  on  this  question,  it  certainly  appears 
to  have  been  thought  in  former  times,  and  there  are  judicial 
dicta  to  that  effect,  that  the  mere  reception  of  a  share  in  the 
profits    of   a    commercial    co-partnership    made    the    partici- 
pator a  partner  and  liable  to  the  debts  and  losses  of  the  firm. 
But,  looking  to  the  decisions  themselves  in  which  the  question 
has  arisen,  it  will  be  seen  that  in  no  one  case  has  the  party,  sought 

(6)  L.B.  7  Ex.  218. 
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1884  to  be  charged,  been  held*  liable  except  where  a  contract  of  eo- 
Bbown  partnership  has  been  found  to  have  been  entered  into."  He  then 
p^Jj^  refers  to  Orace  v.  Smith  and  other  cases,  and  thus  continues  :— 
"It  is  enough  to  say  that  whenever  the  plaintiff  has  failed  to 
establish  a  contract  of  co-partnership,  the  action  has  failed,  and 
the  decision  has  been  that  the  defendant  was  not  liable  In 
some  of  those  cases  the  law  of  principal  and  agent  has  been 
referred  to  as  governing  the  matter  in  question,  but  this  fanneh 
of  the  law  has  really  no  bearing  upon  the  case  of  partnership, 
except,  indeed,  that  whenever  a  contract  of  partnership  among 
commercial  men  exists,  each  partner  in  point  of  law  is  the  agent 
for  the  others  and  for  the  firm  collectively,  and  they  are  bound 
by  any  contract  he  may  enter  into  within  the  scope  of  the 
partnership  with  reference  to  the  nature  of  the  undertaking,  this 
agency  being  an  incident  to  the  contract  of  co-partnership."  Mr. 
Baron  BramwdL  says :  "  I  think  the  case  is  governed  by  Cox  t. 
Hickman.  The  effect  of  that  case  seems  to  me  excellently  stated  by 
O'Brien,  J.,  in  Shaw  v.  GaZt  He  says  (16  Ir.  C.L.  Rep.  at  p.  375), '  The 
principle  to  be  collected  from  them  appears  to  be,  that  a  pariaer- 
ship,  even  as  to  third  parties,  is  not  constituted  by  the  mere  tsct 
of  two  or  more  persons  participating  or  being  interested  in  the 
net 'profits  of  a  business ;  but  that  the  existence  of  such  partnership 
implies  also  the  existence  of  such  a  relation  between  those  persons 
as  that  each  of  them  is  a  principal  and  each  an  agent  for  the 
others.'  The  representatives  of  the  deceased  partner  then  were  not 
to  be  partners  with  the  survivors.  They  could  not  interfere  with 
business  or  its  management  in  any  way.  They  could  not  saj 
that  any  particular  business  should  be  done  by  the  firm,  or  that 
it  should  not  be  done,  or  how  it  should  be  done.  They  could 
neither  make  nor  order  a  contract,  nor  forbid  nor  perform,  nor 
enforce  nor  release  one.  It  seems  to  me,  therefore,  that  there  is 
not  here  '  such  a  relation  between  those  persons  as  that  each  of 
them  is  a  principal  and  each  an  agent  for  the  others.'  This  is  all 
that  seems  to  me  necessary  for  our  judgment.  But  there  are 
certain  matters  that  ought  to  be  noticed.  The  fact  that  the  defen- 
dants Hammond  and  Gaskell  are  executors  of  the  deceased  partner 
is  immaterial.  If  the  covenant  of  the  partnership  deed  had  been  to 
pay  the  deceased  partner's  brother,  or  nominee,  and  such  brother  or 
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nominee  had  received  profits  as  these  defendants  have  done,  the       1884 
condusion  would  be  the  same."  The  facts  supposed  by  Mr.  Baron      bbowk 
BramweU  are  exactly  the  state  of  things  existing  here.    He  says 
that  it  is  immaterial  whether  or  not  these  persons  were  executors. 
I  entirely  support  the  view  of  His  Honour  the  Chief  Justice, 
and  concur  with  him  in  thinking  that  the  Rule  must  be  refused. 

WiNDETER,  J.,  concurred. 

BuU  refused. 

Attorney  for  defendant :  H.  J.  Brown,  by  Ellis  (6  Makineon. 


Inne$,  J. 


BEGINA  V.  DARLING  avd  Anothbb.  ^^^^^  i^ 

Crimmal  tew—  WiifttUy  diaiurbing  a  reUgiow  congregation. 

It  is  aa  offence  at  oommon  law,  puniihable  by  fine  or  impriaonment  or  by  Martia,  C.J. 
both,  wilfully  to  disturb  a  congregation  assembled  for  the  purpose  of  religious    -^^^uce^,  J. 
wonhip.  -,  ^^ 

Die  def endants  were  conyioted  on  an  information  which  charged  them  with 
wilfully  and  contemptuously  disturbing  a  certain  congregation,  to  wit,  a  congrega- 
tion of  members  of  the  Salvation  Army,  then  and  there  lawfully  assembled  for 
the  purpose  of  public  worship.  The  disturbance  was  created  by  the  defendants^ 
Msembled  in  the  vicinity  of  a  building  where  .the  members  of  the  Salvation 
Anny  were  conducting  a  religious  service. 

Htld,  that  the  conviction  was  right. 

Spectial  case  stated  by  Mr.  Justice  Windeyer  as  follows : — 
These  defendants  were  tried  before  me  at  the  late  Maitland 
Assize  Court,  on  an  information  charging  that  they,  at  Islington, 
did  unlawfully,  and  wilfully,  and  contemptuously,  disturb  a  cer- 
tain congregation,  to  wit,  a  congregation  of  members  of  the  Salva- 
tion Army,  then  and  there  assembled  lawfully  for  the  purpose  of 
public  worship.  It  appeared  from  the  evidence  that  on  the 
evening  of  Sunday,  the  13th  day  of  January  last,  some  two 
hundred  persons,  calling  themselves  members  of  the  Salvation 
Army,  were  assembled  as  a  congregation  for  religious  worship,  in 
a  building  hired  by  them  at  Islington,  near  Newcastle.  The 
service  consisted  of  prayers,  singing,  reading  of  the  Bible,  and 
exhortations,  the  whole  being  described  by  witnesses  as  conducted 
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according  to  the  forms  of  the  Salvation  Army,  an  organiaatioQ 
established  with  the  object  of  arousing  the  religious  feelings  of 
persons  amongst  the  lowest  classes  of  society.  Whilst  thus 
assembled,  a  large  crowd  of  persons,  of  whom  the  defendaoiB 
appeared  to  be  the  ringleaders,  gathered  outside,  and  dose  to  the 
windows  of  the  building  in  which  the  congregation  was,  aai 
made  a  great  noise  by  shouting,  singing  songs  which  were 
parodies  of  the  hymns  sung  by  the  congregation,  and  by  blowmg 
some  brass  instrument — this  all  being  done,  as  the  defendants 
avowed,  with  the  intention  of  "putting  down,"  as  they  termed  it, 
the  Salvation  Army.  The  result  of  these  proceedings  was  ihat 
the  service  of  the  congregation  was  interrupted,  as  nothing  could 
be  heard  within  the  building,  and  many  members  of  the  congre- 
gation left  the  service.  On  behalf  of  the  defendants  it  was 
contended : — 1st.  That  the  information  disclosed  no  offence,  as  the 
Salvation  Army  was  not  a  religious  body  within  the  protection  of 
the  laws  against  disturbing  religious  congregations.  2nd.  That  it 
was  not  in  this  colony  an  offence,  either  at  common  law  or  by 
Statute,  to  disturb  a  congregation.  3rd.  That  the  noise,  being  made 
outside  the  building,  was  not  a  disturbance  of  the  congregation 
within  the  meaning  of  any  law  which  made  the  disturbance  of 
the  congregation  an  offence.  As  the  outrage  of  which  the 
defendants  was  guilty  was  clearly  proved  in  point  of  tiBuci,!  over- 
ruled the  objections  taken,  reserving  them  for  the  consideration  of 
the  Full  Court,  as  it  appeared  to  me  highly  desirable  that  the  law 
upon  points  so  important  to  the  enjoyment  by  every  section  of 
the  community  of  their  religious  liberty  should  be  authoritatively 
declared  by  the  Court ;  as  if  outrages  of  such  a  character  are  not 
now  offences  punishable  by  law,  it  seems  to  me  highly  expedient 
ihat  they  should  be  made  so  by  appropriate  legislation.  I 
refi-ained  from  passing  sentence  on  the  defendants,  and  bound 
them  over  to  appear  before  the  Supreme  Court  on  the  14th  instant, 
there  to  receive  sentence,  if  the  judgment  of  the  Court  should  be 
in  favour  of  the  Crown. 


EdmuTids,  for  the  defendants — It  is  not  a  common  law  mis- 
demeanour to  disturb  a  religious  congregation.  Besides,  the 
Salvation  Army  is  not  a  religious    body  recognised  by  the 
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common  law.    Prior  to  the  Reformation  the  only  church  recog*         1884 
nised  as  such  was  the  Roman  Catholic  church :  then  came  the      Bboxna 
Act  of  Uniformity,  and  since  then  all  extensions  of  the  power  of    j)^{j^Q 
the  law  to  deal  with  persons  disturbing  congregations  of  various 
denominations  have  been  made  by  Statute:    Stephen  on  the 
History  of  the  Criminal  Laiv. 

[Sffi  J.  Martin,  C.J.,  referred  to  R.  v. (1).] 

At  the  time  of  that  decision  the  Act  22  Car.  II.,  c.  1,  was  in 
force,  making  it  unlawful  for  members  of  dissenting  congrega- 
tions to  hold  meetings,  and  it  was  not  repealed  until  52  Geo.  III., 
c  155.  It  was  then  unlawful  to  assemble  for  public  worship, 
except  in  the  form  of  the  Established  Church.  The  Toleration  Act 
(1  W.  &  M.,  c.  18),  only  relieved  Protestant  dissenters  from  the 
penalties  imposed  by  previous  Statutes.  If  a  disturbance  is 
made  in  a  private  place,  the  remedy  is  to  expel  the  offender ;  if 
in  a  public  place  he  may  be  prosecuted  for  riotous  behaviour.  If 
two  or  more  persons  join  in  making  a  disturbance,  they  cause  a 
riot,  and  are  liable  to  punishment  for  such  offence.  The  only 
decision  of  our  Supreme  Court  is  R.  v.  Murphy  (2), 

Stephen^  Q.C.,  in  support  of  the^conviction. 

Sib  J.  Mabtik,  C.J.  In  this  case  the  defendants  were  indicted 
at  last  Circuit  Court,  at  Maitland,  for  that  they  "  at  Islington  did 
unlawfully  and  wilfully  and  contemptuously  disturb  a  certain 
congregation,  to  wit,  a  congregation  of  members  of  the  Salvation 
Army,  then  and  there  assembled  lawfully  for  the  purpose  of 
public  worship."  According  to  the  case  submitted  for  the  opinion 
of  the  Court,  these  two  defendants,  with  several  others,  assembled 
in  the  vicinity  of  a  building  in  which  religious  worship  was  being 
carried  on  by  a  body  calling  themselves  the  "  Salvation  Army." 
It  was  stated  that  the  religious  services  then  being  carried 
on  consisted  of  prayers,  singing  hymns,  reading  the  Bible,  and 
exhortation,  conducted,  as  shown  by  the  evidence,  in  accordance 
with  the  forms  of  the  Salvation  Army.  We  do  not  know  what 
the  forms  of  the  Salvation  Army  are,  but  that  body  was  said  to 

(1)  1  Keble  49.  (2)  WUk.  Anat.  Mag.  757. 
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1884        be  established  for  the  purpose  of  arousing  the  religious  feelings  of 

RaoiiTA     persons  belonging  to  the  lowest  classes  of  society.    These  two 

Dabuwo.    <}^^^^dants,  with  other  persons,  made  a  variety  of  noises,  eonsist- 

ing  of  singing,  shouting,  and  blowing  boms,  to  such  an  extent  as  to 

render  it  impossibleforthese  persons  known  as  the  Salvation  Army 

assembled  in  this  buildmg  to  carry  on  their  service.     Althoagli 

the    persons    causing    this    disturbance    did   not   f^    inside 

the  church  or  into  the  body  of  it,  still   they   were   makii^ 

these  noises  in  such  dose  proximity  to  it  that  it  was  impossible  to 

continue  the  service  any  longer,  and  it  was  discontinued.    The 

jury  found  the  prisoners  guilty  of  the  offence  with  which  thej 

were  charged,  and  it  is  now  submitted  for  the  opinion  of  the 

Ciourt  whether  or  not  what  they  were  proved  to  have  done 

constitutes  an  offence  of  which  the  law  takes  cognisance. 

We  have  had  reference  made  to  a  variety  of  Statutes,  going 
back  as  far  as  the  time  of  William  and  Mary,  and  even  earii^, 
which  deal  with  the  offence  of  disturbing  religious  woiship, 
and  it  has  been  contended  that  the  only  way  in  which  the  law 
deals  with  that  offence  is  under  those  Statutes,  It  is  said  that 
the  common  law  does  not  take  cognizance  of  anything  of  tiie 
sort  It  has  been  further  contended  that,  even  supposing  that 
the  common  law  does  deal  with  it,  the  only  divine  service  of 
which  that  law  takes  cognizance  is  that  of  the  universal  Christian 
Church  of  Europe — ^the  Boman  Catholic  before  the  BeformatioD, 
and  since  that  time  the  service  of  the  Established  Church  in  the 
mother  country.  Those  are  said  to  be  the  only  religious  services 
contemplated  by  those  Statutes,  inasmuch  as,  for  this  reason, 
among  others,  that  for  many  years,  and  until  the  passing  of  the 
Toleration  Act,  it  was  made  a  criminal  offence  for  other  religious 
bodies  to  meet.  Only  those  who  were  connected  with  the 
Established  Church  were  permitted  to  do  so. 

It  was  said  that  there  was  no  instance  of  any  prosecution  for 
an  offence  of  this  kind  at  common  law.  The  only  case  which  we 
have  been  able  to  discover  which  seems  to  recognise  this  as  a 
common  law  offence  in  England  is  in  Keble'a  Eeports,  page  49, 
reported  in  these  terms : — "  Marshall  prayed  certiorari  to  remove 
indictment  at  sessions  at  Hartford  of  the  defendant,  quod  wmreve-- 
renter  et  modeste  ae  geseit,  during  divine  service,  which,  although 
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punishable  by  ecclesiastic  censures,  yet  the  Court  conceived  it       1884 
a  proper  cause  within  cognisance  of  the  justices  of  the  peace,  and      Rkoina 
refused  to  grant  it."  The  particulars  of  the  case  are  not  disclosed    dxbliiw. 
by  that  short  report,  but  we  gather  from  it  that  the  Court  of 
King's  Bench  of  that  period  was  of  opinion  that  behaving  irreve- 
rently and  immodestly  during  divine  sei'vice  was  an  offence 
which  the  justices  could  take  cognisance  of ;  in  other  words,  it  was 
an  offence  punishable  at  common  law  by  fine  or  imprisonment, 
or  both.      There  is  no  other    case   which   we    can    discover 
establishing  that  the  disturbing  of  a  religious  congregation  is  an 
offence    at    common   law.      Reference  has  been  made   to  an 
authority  of  the  highest  repute,  viz.,  Hawkins*   Pleas  of  the 
Grown,  page  492 : — 

"An  affray  may  receive  a  farther  aggravation  from  the  place  wherein  it  ia 
committed ;  and,  npon  this  respect,  all  affrays  in  the  King's  Court  are  so  severely 
ponished  as  hath  been  shown  in  Chapter  VL  Upon  the  same  account,  also,  all 
afrays  in  a  church  or  church-yards  have  been  always  esteemed  heinous  offences, 
as  being  very  great  indignities  to  the  Divine  Majesty,  to  whose  worship  and 
lervice  such  places  are  immediately  dedicated.  And  upon  this  consideration,  all 
irreverent  behaviour  in  these  places  hath  been  esteemed  so  criminal  by  the  makers 
of  our  laws,  that  they  have  not  only  severely  punished  such  disturbances  in  them, 
which  are  punishable  wherever  they  happen,  as  all  actual  affrays,  &c.,  but  also 
such,  which,  if  they  happen  elsewhere,  are  not  punishable  at  aU,  as  bare  quarrel- 
some words,  and  even  such  which  be  commendable  if  done  in  another  place, 
as  arrests  by  virtue  of  legal  process." 

It  is  not  very  easy  to  gather  from  that  whether  the  writer's 
opinion  was  that  these  disturbances,  which  were  thought  so 
heinous  that  the  Legislature  was  called  upon  to  put  them  down, 
were  punishable  before  or  not ;  but  the  passage  which  I  have 
cited,  on  the  whole,  leads  to  the  conclusion  that  the  disturbing  of 
a  congregation  was  an  offence  of  which  the  common  law  would 
take  notice. 

In  the  early  part  of  1866  a  man  named  Murphy  was  indicted 
at  a  Court  of  Quarter  Sessions  in  this  colony  for  disturbing  a 
congregation  carrying  on  religious  service  in  the  Congregational 
Church,  Burwood.  The  information  charged  that  defendant 
"did  wilfully  and  of  purpose  maliciously  and  contemptuously 
come  into  a  certain  chapel  situate  at  Burwood  aforesaid,  and 
did  then  and  there,  wilfully  and  of  purpose,  during  the  time 
of  divine  worship,  maliciously  and  contemptuously  disquiet  and 
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disturb  the  said  congregation,  being  then  and  there  &ssembled 
in  the  aforesaid  chapel  for  the  purpose  of  religious  worship,  and 
against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  crown 
and  dignity."  This  person  was  put  upon  his  trial  for  thai 
offence,  and  it  was  proved  that  he  with  some  othei-s  went  to  the 
door  of  the  church  in  a  state  of  intoxication,  and  said,  "  Come  in, 
and  let  us  hear  the  Word  of  God."  Upon  getting  inside  he  re- 
peated the  expression  several  times,  and  disturbed  the  congrega- 
tion, and  he  was  put  out  of  doors  and  given  into  the  custody  of 
a  policeman.  He  was  sentenced  to  four  months'  imprisonment, 
and  the  point  came  before  the  Full  Court  afterwards,  on  the  Stli 
June,  1866,  to  determine  whether  the  offence  was  one  of  which 
the  law  could  take  notice,  and  whether  it  was  an  offence  at 
common  law.  The  Court  there  held,  as  we  see  by  reference  to 
Mr.  Justice  Hargrave*8  own  note-book,  that  it  was  not  an 
offence  constituted  by  statute  law,  but  an  offence  at  common  law. 
All  the  authorities  now  cited  were  then  before  the  Court.  They 
are  the  only  cases  that  could  have  been  referred  to.  Indeed 
there  is  a  remarkable  absence  of  authority  upon  the  point  we  are 
now  discussing.  However,  in  June,  1866,  this  Court  unanimously 
came  to  the  conclusion  that  the  offence  of  disturbing  a  congrega- 
tion was  an  offence  at  common  law.  That  would  be  sufficient  for 
the  purposes  of  the  Court  on  this  occasion.  We  need  inquire  no 
further,  as  we  have  here  a  case  in  which  the  Court  investigated 
and  decided  the  point  now  submitted  for  our  consideration. 

But  independently  of  this,  we  are  of  opinion  that  the  decision 
given  then  Ls  coiTCct.     As  stated  in  the  case  reported  in  KM^, 
the   disturbing   of  a  congregation   assembled  for  the  purpose 
of  religious  worship  is  an  offence  at  common  law.     It  is  not  the 
less  an  offence  that  the  religious  service  is  being  carried  on  by  a 
body  other  than  the  Established  Church.      If  the  service  is  not 
illegal,  then  the  common  law  applies  for  the  protection  of  those 
participating  in  it.     It  would  be  absurd  to  hold  that  the  common 
law  applies  to  only  one  religious  body.      It  must  on  principle 
apply  to  any  religious  body  which  is  not  illegal.      Now  the 
religious  service  of  the  Salvation  Army  involves  no  violation  of 
the  law.     The  evidence  shows  that  its  membei*s  were  carrying 
on  a  religious  service,  and  it  does  not  matter  whether  they  called 


VOL.  v.]  CASES  AT  LAW.  411 

the  body  to  which  they  belong  the  Salvation  Army  or  anything        1884 
else.    They  were  engaged  in  a  religious  service  which  the  law     Rboina 
does  not  prohibit,  and  being  thus  engaged  in  a  lawful  occupation,    darlino. 
then  the  common  law,  for  the  furtherance  and  preservation  of  the 
public  peace,  steps  in  and  guards  them  against  unseemly  or  in- 
decent interference.     That  is  the  principle  which  is  applicable 
to  cases  of  this  sort. 

I  do  not  know  that  it  is  necessary  to  make  the  remark, 
but  an  opinion  has  been  expressed  that  the  Christian  religion  in 
any  of  its  forms  is  not  recognised  by  the  law  of  this  country. 
No  greater  mistake  can  be  made.  It  has  been  frequently  and 
correctly  stated  both  in  England  and  here  that  Christianity  is 
part  of  the  common  law,  that  our  laws  are  based  upon  its 
principles,  and  that  our  common  law  can  be  traced  back  to  those 
principles,  which  run  through  the  whole  course  of  our  Statute  law 
as  Well.  I  speak  of  Christianity  in  its  broadest  sense  when  I 
say  that  Christianity  is  part  of  the  common  law  of  England,  and 
part  of  the  law  of  this  colony.  One  of  the  principles  thus  deduced 
is  the  principle  upon  which  the  law  applicable  to  this  case  was 
originally  laid  down,  namely,  that  people  engaged  in  religious 
services  are  not  to  be  disturbed  by  persons  irreverently  and  im- 
modestly bearing  themselves  in  or  about  a  church.  It  does  not 
matter  where  such  conduct  takes  place.  If  either  inside  or  near 
to  the  place  of  worship  disturbance  is  created,  it  is  an  offence 
punishable  at  common  law.  Although  these  defendants  did  not 
go  inside  the  church,  yet  they  were  in  the  neighbourhood  creating 
a  disturbance. 

FAUCETr,  J.  I  am  of  the  same  opinion.  All  classes  of  the  Fauceu,  J. 
community  when  engaged  in  service  of  this  kind  must  be 
protected,  and  if  the  law  were  not  sufficient  to  protect  them 
while  so  engaged,  a  law  should  be  passed  to  protect  thent  I  am 
quite  prepared,  however,  to  rest  my  judgment  upon  the  case  of 
The  Queen  v.  Murphy,  decided  in  this  Court,  and  am  of  opinion 
that  it  is  applicable  to  this  case. 

Sir  Q.  Innes,  J.    I  entirely  concur.    It  would  be  exceedingly     ^^w***  J- 
dangerous  if  the  Court  were  to  sanction  any  so-called  distinctions 
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between  bodies  of  Christians  assembled  for  the  parposes  of  Divine 
worship.    The  conviction  should  be  upheld. 

Conviction  upheld. 
Attorney  for  the  appellant:  Oorrick. 
Attorney  for  the  Crown:  Williams,  Crown  Solicitor* 


2^ov,  21.  REGINA  v.  THORLAND. 

Cffimindllaw — FaUe  pretences — 46  Vie,  No,  17,  «.  141. 

Martin f  C.J.,  The  prisoner  T.  was  convicted  on  an  information  charging  him  withhaTing 
Ifinde^,  J.  obtained  lOf.  from  M.  partly  by  a  false  pretence  and  partly  by  a  faUe  promiu  « 
ImL  J  ^ollo^> ' — '*  That  he  did  wilfully  and  falsely  pretend  that  he,  the  said  T.,  tiia 
owed  G.  the  snm  of  102.  and  did  then  wilfolly  and  falsely  promise  to  the  said  M. 
that  if  he  the  said  M.  wonld  give  him  the  said  T.  the  sum  of  102.  to  pay  the  Mid 
G.  he,  the  said  T.,  would  pay  the  same  to  the  said  G.  and  immediately  after 
having  done  so  would  repay  the  said  sum  of  102.  to  the  said  M."  At  the  time  of 
making  the  false  representation  charged,  the  prisoner  did  not  owe  G.  any  money 
at  all. 

Held  {MatiiHj  CJ.,  dissenting),  that  the  conviction  was  good.  A  false  state- 
ment of  an  existing  fact,  coupled  with  a  false  promise  as  to  future  conduct,  wh 
alleged  and  proved  by  which  the  prosecutor  M.  was  induced  to  part  with  hit 
money;  and  by  sec.  141  of  the  '^Oriminal  Law  Amendment  Act"  (46  Vic.  No.  17) 
it  is  immaterial  whether  the  money  was  obtained  by  the  false  pretence  alone,  or 
partly  by  the  false  pretence  and  partly  by  the  false  promise.    Conviction  upheld. 

Special  case  stated  by  Mr.  District  Court  Judge  BackJwvM,  as 
follows  : — ^The  prisoner  was  tried  before  me  at  the   Court  of 
General  and  Quarter  Sessions  held  on  the  10th  of  the  present 
month  at  Albury  on  an  indictment  framed  under  the  141st  section 
of  the  "  Criminal  Law  Amendm^ent  Act  of  1883,"  charging  him 
with  obtaining  102.,  the  property  of  Simeon  Samuel  Sf  oses,  partly 
by  a  false  pretence  and  partly  by  a  false  promise.    The  false  pre- 
tence and  false  promise,  set  out  in  the  indictment,  were  as  follows: 
— "That  he,  the  said  Thomas  Thorland,  then  owed  Thomas  Galvin 
of  Albury,  aforesaid,  publican,  the  sum  of  lOZ.,  and  did  then 
wilfully  and  falsely  promise  to  the  said  Simeon  Samuel  Moses 
that  if  he,  the  said  Moses,  would  give    him,  the  said  Thomas 
Thorland,  the  sum  of  lOZ.  to  pay  the  said  Thomas  Calvin,  he  the 
said  Thomas  Thorland  would  then  pay  the  same  to  the  said 
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Thomas  Qalvin,  and  immediately  after  having  done  so  would  ret-        1884 
pay  the  said  sum  of  102.  to  the  said  Simeon  Samuel  Mosea"     Rme^I 
There  was  ample  evidence  brought  forward  by  the  Crown  to  <thowLand 
support  the  indictment.    At  the  close  of  the  case  for  the  Crown, 
Mr.  Wise,  who  appeared  for  the  prisoner,  asked  me  to  withdraw 
the  case  from  the  jury,  contending  that  the  statement ''  That  he 
then  owed  T.  Ghilvin,  of  Albury,  aforesaid,  publican,  the  sum  of 
10{.,"  was  not  such  a  statement  of  an  existing  fact  as  could 
amount  to  a  false  pretence  in  law.    I  refused  to  do  so,  and 
allowed  the  case  to  go  to  the  jury,  who  found  the  prisoner  guilty. 
The  question  of  law  for  the  determination  of  their  Honours  the 
Judges  of  the  Supreme  Court  is — Was  I  right  in  holding  that 
the  statement  above  referred  to  was  such  a  statement  of  an 
existing  fact  as  could  amount  to  a  false  pretence  at  law. 

Wise  for  the  prisoner — Section  141  of  the  "Crvminal  Law 
AmendTTieTU  Act"  (1)  has  not  effected  any  change  in  the  law  as 
applicable  to  this  case :  12.  v.  West  (2).  The  information  does  not 
charge  the  prisoner  with  having  made  a  false  statement  of  an 
existing  fact  A  statement  of  indebtedness  is  one  partly  of  law 
and  partly  of  fact,  and  will  not  support  an  information  of 
obtaining  money  by  false  pretences :  R.  v.  Oates  (3) ;  12.  v.  Lee 
(4).  A  stronger  case  than  those  is  12.  v.  Johnson  (5),  where  the 
false  pretence  laid  in  the  indictment  was  that  the  prisoner  falsely 
represented  to  the  prosecutrix  that  he  intended  to  marry  her  on 
the  8th  day  of  February,  and  that  he  had  purchased  a  suit  of 
clothes  for  the  wedding,  and  that  he  wanted  the  sum  of  4Z.  to 
pay  for  the  same.  The  judges  in  that  case  held  that  a  conviction 
obtained  on  evidence  supporting  that  information  was  wrong. 
Another  point  is  that  there  was  nothing  in  the  prisoner's  state- 
ment which  could  have  induced  the  prosecutor  to  part  with  his 
money ;  no  representation  was  made  of  any  fact  which,  if  true, 
would  result  in  a  benefit  to  the  prosecutor.    The  representation 

(1)  46  Vic.   No.   17,  8,  14],   enacts  (2)  8  Cox  C.C.  14. 

"Whoever,  by  any  false  pretence,  or  (3)  Deanl.  C.C.  459. 

partly  by  a  false  pretence  and  partly  by  (4)  Leigh  and  Cave,  418 ;  33  L.  J.  M.C. 

a  wilf  nUy  false  promise,  obtains  from  any  179 . 

person  any  property  with  intent  to  de-  (5)  2  Moo.  C.C.  255. 
fraud,  shall  be  liable  to  penal  servitude 
for  five  years." 
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made  by  the  prisoner  was  utterly  immaterial,  and  did  not  induce 
the  prosecutor  to  pay  the  lOL  A  false  statement  made  for  the 
purpose  of  imposing  on  the  charitable  feelings  of  persons  is 
punishable,  but  only  under  the  "  VagrarU  Act")  15  Vic.  Na  4); 
and  such  a  statement  will  not  support  a  charge  of  obtaining 
money  by  means  of  a  false  pretence,  which  must  be  of  an  existing 
fact. 


Harris  for  the  Crown — The  conviction  is  good. 

[Sib  J.  Mabtin,  C.  J.    The  false  representation  must  be  of  a 
material  fact] 


It  was  once  thought  that  the  law  was  only  for  the  protection 
of  the  strong  and  prudent,  but  that  notion  has  ceased  to  prevail: 
per  Erie  J.,  in  R,  v.  WooUey  (6).  There  can  be  no  question  as  to 
the  degree  of  fraud  necessary  in  order  to  constitute  an  in- 
ducement, provided  the  prosecutor  has,  as  a  matter  of  fact,  been 
induced  to  part  with  his  money  by  reason  of  the  false  representa- 
tion. All  that  the  Crown  has  to  prove  is  that  the  false  repre- 
sentation of  an  existing  fact,  either  alone  or  combined  with  a 
false  promise  as  to  future  conduct,  has  induced  the  payment  of 
the  money.  Sec.  141  (7)  has  altered  the  law  in  this  respect  In 
B.  V.  OUea  (8),  the  prisoner  was  charged  with  obtaining  money 
from  a  woman  whose  husband  had  run  away,  by  falsely  pretending 
that  she  had  power  to  bring  him  back.  22.  v.  Oates  (9)  is  distin- 
guishable, because  in  that  case  the  prisoner  had  made  a  mere 
fraudulent  overcharge  for  work  done  by  him.  Here,  on  the 
other  hand,  it  was  proved  that  the  prisoner  owed  Galvin  nothing 
whatever.  In  R,  v.  JohTiston  (10),  there  was  a  promise  as  to 
future  conduct,  which  might  have  formed  part  of  the  induce- 
ment, but  in  that  respect  the  law  has  been  altered  by  sec.  141  of 
the  "  Crvminal  Law  Amendment  Act"  (7),  and  the  jury  may  now 
convict  a  prisoner,  although  part  of  the  inducement  may  have 
been  a  false  promise. 

(6)  1  Den.  C.C.  559.  (8)  34  L. J.,  M.C.  50. 

(7)  See  note  (1)  on  previoos  page.  (9)  Deftnl.  C.C.  459. 

(10)  2  Moo.  CO.  255. 
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Sir  J.  Martin,  C.J.     I  am  clearly  of  opinion  that  this  convic-        1884 
tion  is  wrong.     The  false  promise  and  false  pretence  made  by  the      -Bxaal 
prisoner  were  as  follows : — That  he  owed  Thomas  Galvin  the  ^  o  la  d 
sum  of  lOi.,  and  did  then  wilfully  and  falsely  promise  to  the 
prosecutor  that  if  he  would  give  him  the  sura  of  101.  to  pay  the  ^a^^^^t  C.J. 
said  Thomas    Galvin,  he    would   then    pay  the  same    to    the 
said  Thomas  Oalvin>  and  immediately  after  having  done  so,  would 
repay  the  said  sum  of  102.  to  the  prosecutor.      It  appears  to  me 
that  the  only  material  false  pretence  stated  in  the  information 
was  a  promise  to  repay  the  prosecutor.      The  fact  that  he  also 
stated    that   he    owed    the    money    to    Galvin    was  perfectly 
immaterial;   such  a  statement  is  not  one  calculated  to  induce 
a  man  to  pay  away  money,  even   though   he   was   acquainted 
with  the  person  to  whom  the  money  was  alleged  to  be  due,  or 
was  a  neighbour  or  relation  of  his.    This  allegation  in  the  infor- 
mation is  not  more  material  than  a  statement  of  any  other  thing 
as  a  fact,  which  afterwards  turned  out  to  be  untrue.     It  is  not  a 
statement  of  a  fact  which  induced  the  payment  of  the  money. 
The  thing  which  really  induced  the  prosecutor  to  pay  the  lOi. 
to  the  prisoner  was  the  promise  to  repay  that  sum.    The  three 
cases  cited  by  Mr.  Wise  appear  to  me  in  principle  to  uphold  the 
conclusion  at  which  I  have  arrived.      A  conviction  for  obtaining 
money  by  means  of  a  false  pretence  can  only  be  supported  by  proof 
of  a  statement  as  to  a  material  existing  fact  which  induced  the 
prosecutor  to  part  with  his  money,  which  fact  was  untrue  to  the 
knowledge  of  the  prisoner.      I  am  of  opinion  that  such  a  state- 
ment was  not  proved  in  this  case,  and  therefore  that  the  convic- 
tion should  be  quashed. 

WiNDETER,  J.  I  am  of  opinion  that  the  prisoner  was  rightly  Windeyer,  J. 
convicted,  and  that  the  conviction  should  be  sustained.  The 
section  of  the  Act  now  under  our  consideration  was  passed  in 
order  to  get  rid  of  difficulties  arising  in  cases  of  false  pretences, 
where  persons  couple  a  false  statement  of  any  existing 
fact  with  a  false  promise  as  to  future  conduct.  Sometimes, 
before  the  passing  of  the  enactment,  it  was  difficult 
for  the  jury  to  deteimine  whether,  in  such  cases,  the  false 
statement  of  the  existing  fact,  or  whether  the  false  pretence  as  to 
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1884       future  conduct,  really  induced  the  prosecutor  to  part  with  bis 
j^gQijfj^     money.    In  order  to  get  rid  of  difficulties  of  that  kind  this  Statute 
was  passed. 

In  this  case  it  appears  that  the  prisoner  came  to  the  prosecutor, 
and  represented  to  him  that  he  owed  a  person  a  certain  sum  of 
money,  and  promised  that  if  the  prosecutor  would  lend  him  that 
sum  he  would  pay  that  person,  and  afterwards  repay  the  prosecu- 
tor. It  appears  to  me  that  that  was  a  false  statement  of  an  exist- 
ing fact,  coupled  with  a  false  promise  as  to  future  conduct. 

The  case  of  iZ.  v.  Oates  (11)  decided  that  where  the  falsity  of  the 
statement  may  be  a  matter  of  mere  miscalculation  or  over-estimate 
of  the  value  of  work  done,  it  may  be  doubtful  whether  a  state- 
ment of  that  kind  can  be  regarded  as  a  misrepresentation  of  an 
existing  fact  That  case,  moreover,  was  decided  on  the  form  of  the 
information,  and  is  not  in  point.  But  if  it  happens,  as  in  this 
case,  that  there  was  no  relation  of  debtor  and  creditor,  the  state- 
ment by  the  prisoner  that  he  owed  a  person  101.,  when  he  had  no 
dealings  at  all  with  him,  must  be  a  misrepresentation  of  an  existing 
fact  upon  which  he  could  be  indicted  for  peijury  if  he  had  falsely 
sworn  it.  It  is  not  a  statement  as  to  a  conclusion  of  law,  but  a 
false  statement  of  a  fact  which  was  alleged  to  exist 

A  suggestion  is  made  that  such  statement  was  not  material  It 
appears  to  me  that  a  statement  of  that  kind  may  be  very  material 
Apei-son  is  asked  to  advance  money  on  the  representation  that  it 
is  owing  to  another  person.  The  person  to  whom  the  money  is 
said  to  be  owing  may  be  a  friend  of  the  person  asked  to  advance 
the  money,  and  the  latter  may  think  that  he  is  obliging  his  friend 
by  complying  with  the  request  made  to  him.  The  doctrine  that 
the  pretence  must  be  such  as  would  impose  upon  a  strong-minded 
person  has  been  exploded.  As  to  this,  12.  v.  Woolley  (12)  is  in 
point,  where  Mr.  Baron  Alderson  says  :  "  If  a  man  represents  as 
an  existing  fact  that  which  is  not  an  existing  fact,  and  so  gets 
your  money — ^that  is  a  false  pretence ;  for  instance,  where  a  certain 
church  was  being  built,  that  there  was  a  debt  still  due  upon 
the  building,  when  there  was  no  debt  due — that  will  be  a  false 
pretence,  yet  the  matter  might  easily  be  inquired  into,  and  ascer- 
tained."   In  the  same  case  Lord  Campbell  says :  "If  a  tradesman, 

(11)  Deanl.  CO.  459.  (12)  1  Den.  C.C.  559. 
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knowing  that  a  customer  owes  him  nothing  whatever,  says  that        1884 
he  owes  him  51.,  and  gets  the  money,  I  think  he  comes  within  the     Eboina 

Statute."  ThoeLlnd. 

For  these  reasons  it  appears  to  me  that,  as  we  are  informed  that 
in  point  of  fact  there  was  abundant  evidence  to  support  the  infor- 
mation, the  conviction  ought  to  be  maintained.  The  case  of  12.  v. 
Oates  (13)  was  decided  on  the  form  of  the  information,  and  is  not 
in  point 

Sib  G.  Innes,  J.  In  my  opinion,  the  conviction  ought  to  be  innes,  J. 
sustained.  I  am  unable  to  see  what  beneficial  object  is  gained  by 
the  enactment  of  sec.  141  of  the  CHminal  Law  Amendment 
Act  (14),  if  it  does  not  apply  to  cases  of  this  kind.  That  section 
was  passed  in  order  to  get  rid  of  the  substantial  failure  of  justice 
in  cases  where  there  was  a  false  pretence  as  of  an  existing  fact 
accompanied  by  a  promise  as  to  future  conduct,  but  there  was  a 
difficulty  in  saying  what  induced  the  individual  defrauded  to 
part  with  his  money.  The  offence  was  the  obtaining  of  money 
by  means  of  a  false  pretence;  and  in  such  cases  as  I  have 
mentioned  it  might  be  left  in  doubt  whether  the  money  had 
not  been  obtained  by  means  of  the  promise,  rather  than  by 
means  of  the  false  pretence.  Mr.  Wise's  contention  is  that  the 
character  of  the  false  pretence  necessary  to  be  proved  remains 
the  same  notwithstanding  the  passing  of  the  Act.  That  is  a 
perfectly  sound  argument.  The  change  in  the  law  is  that  some 
new  inducing  cause  for  the  prosecutor  parting  with  his  money 
may  be  given  in  support  of  the  information — ^a  wilfully  false 
promise,  as  well  as  a  false  pretence.  The  law  in  England  has 
been,  and  is,  that  no  mere  promise  of  anything  to  be  done  in  the 
future  will  support  an  information  for  this  offence,  but  the  false 
representation  as  of  an  existing  fact  must  be  proved.  Is  it  not  a 
false  representation  as  of  an  existing  fact  to  say  that  I  owe  John 
Smith  a  certain  sum  of  money,  whereas  there  is  no  such  debt 
at  all  ?  That  is  a  false  pretence,  and  not  a  mere  promise ;  it  is 
an  absolute  statement  contrary  to  fact.  It  is  a  lie,  pure  and 
simple;  and  a  lie  which  represents  as  an  existing  fact  that  which 
is  not  an  existing  fact.    The  case  of  12.  v.  Oatea  (13),  when  looked 

(13)  DeanL  CO.  459.  (14)  See  note  (1)  on  page  413. 


418  CASES  AT  LAW.  [N.S.W.IL 

1884       at,  is  not  in  any  way  an  authority  for  the  position  ooDtended 
B^j^^      for.    The  indictment  in  that  case  stated  (substantially)  that  the 
*•  prisoner  unlawfully  did  falsely  pretend  that,  he  having  executed 

certain  work,  there  was  a  certain  sum  of  money  due  and  owing 
to  him  for  and  on  account  of  the  work.  In  that  case  it  was  held 
that  the  indictment  was  bad,  inasmuch  as  the  false  pretence  as  of 
an  existing  fact  was  not  sufficiently  alleged;  and  that  it  was  not 
proved  by  the  fact  that  the  prisoner  had  made  an  overcharge  for 
work  done  by  him.  That  case  does  not  throw  any  doubt  on 
22.  V.  WooUey  (15),  which  was  then  before  the  Court,  and  was 
referred  to  in  the  judgment.  22.  v.  WooUey  decides  that  if  & 
man  says  that  he  owes  another  man  a  certain  sum  of  money,  and 
if  such  statement  is  untrue  to  his  knowledge,  and  if  by  means  of 
that  statement  he  obtains  a  sum  of  money,  such  a  false  statement 
is  sufficient  to  warrant  a  conviction  for  obtaining  money  by 
means  of  false  pretences.  Mr.  Baron  Parke,  in  22.  v.  OaJtes, 
says:  "The  decision  in  22.  v.  WooUey  went  wholly  on 
the  facts,  and  the  form  of  the  indictment  was  not  considered  by 
the  Court.  In  this  case  the  false  pretence  consists  of  nothing 
more  than  what  might  be  a  mere  matter  of  opinion ;  and  would 
it  not  be  frightful  if  every  person  who  made  an  overcharge 
should  be  liable  to  a  criminal  prosecution  1"  What  question  of 
opinion  is  there  here,  where  a  man  comes  forward  and  says  of  a 
man  to  whom  he  does  not  owe  a  fraction  of  money,  that  he  owes 
him  lOl,  ?  It  may  be  that  the  man  to  whom  the  money  was 
alleged  to  have  been  owing  was  a  friend  of  the  prosecutor,  who 
believed  that  he  would  be  serving  him  by  lending  the  money  to  the 
prisoner.  22.  v.  WooUey  (15)  is  a  clear  authority  in  favour  of 
upholding  the  conviction  in  this  case,  on  the  point  whether 
there  was  sufficient  evidence  of  a  false  pretence. 

It  is  no  doubt  difficult  to  see  how  a  person  of  ordinary 
intelligence  should  have  been  induced  to  part  with  his  money 
by  means  of  the  representations  charged,  but  the  cases  show  that 
no  distinction  is  to  be  drawn  on  that  score  if  the  person  has  really 
done  so.  A  begging  letter  is  within  the  Statute,  and  the  case  of 
22.  V.  Jones,  in  the  same  volume  as  22.  v.  WooUey  (15)  is  in  point 
I  see  no  reason  to  think  that  the  statement  of  the  money  being 

(15)  1  Den.  C.C.  559. 
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owing,  when  in  fact  no  money  is  owing,  is  not  a  sufficient  false        1884 
pretence.    If  a  person  tells  you  a  story  of  his  furniture  having      Bxaml 
been  seized  by  his  creditors,  whereas  in  point  of  fact  he  never  th^rlakd 
had  any  furniture  at  all,  would  not  that  be  a  false  pretence? 
There  is  here  not  a  mere  untrue  or  exaggerated  representation 
as  to  the  amount  of  the  indebtedness,  but  a   statement    of 
indebtedness  which  never  existed. 

Conviction  upheld. 

Attorney  for  the  Crown :  Williams,  Crown  Solicitor. 


REGINA  V.  BUZZART.  Nov.  14,  16. 

Criminal  lav? — InformcUion  charging  capital  offence  on  a  girl  under  ten — Ftnding  that 

girl  was  over  ten  and  under  fourteen^  and  that  the  prisoner  was  guilty  qf  an  assault  Martin,  C.J. , 

ujith  intent— CrinUncU  Law  Amendment  Act  (46  Vic,  No.  17)  sees,  41,  42,  369,  Windeyer,  J., 

«fc374.  ,  »«»d^ 

ImteSy  J. 

Priaoner  was  tried  on  an  information  nnder  seo.  41,  charging  him  with  having 
had  carnal  knowledge  of  a  girl  nnder  the  age  of  ten  years.  The  jury  fonnd  that 
he  was  guilty  of  an  assault  with  intent  to  have  carnal  knowledge  of  the  girl,  and 
that  the  girl  was  over  ten  years  of  age,  and  under  the  age  of  fourteen. 

Byseo.  374: — "Where,  on  the  trial  of  any  person  for  any  felony  .  .  the 
jury  are  not  satisfied  that  he  is  guilty  thereof,  but  are  satisfied  that  he  is  guilty  of 
an  assault  with  intent  to  commit  the  same,  the  jury  may  acquit  him  of  the  offence 
charged,  and  find  him  guilty  of  such  assault,  and  he  shall  be  liable  to  punishment 
accordingly."  By  sec.  369: — *' Where,  upon  the  trial  of  a  person  for  carnally 
knowing  a  girl  under  the  age  of  ten  years,  the  jury  are  satisfied  that  she  was  over 
or  above  the  age,  but  under  fourteen  years,  and  that  the  accused  had  carnal 
knowledge  of  such  girl,  the  jury  may  specially  find  these  facts,  and  he  shall  be 
liable  to  punishment  accordingly." 

Held  {Innes,  J.,  dissenting),  that  the  prisoner  was  not  on  his  "trial"  within  the 
meaning  of  sec.  374,  for  the  offence  of  carnally  knowing  a  girl  between  the  ages  of 
ten  and  fourteen,  and  that,  therefore,  he  could  not  be  convicted  under  that  section 
of  an  assault  with  intent  to  carnally  know  such  girl.  The  conviction  was 
quashed. 

Special  case  stated  by  Mr.  Justice  Faucett  as  follows: — In 
this  case,  which  was  tried  before  me  at  Dubbo.  the  prisoner  was 
charged  with  having  had  carnal  knowledge  of  a  girl  under  the  age 
of  ten  years.  The  jury  specially  found  that  the  prisoner  was 
guilty  of  an  assault  with  intent  to  have  carnal  knowledge  of  the 
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♦iii-ii  *^ji-ai-;  a*  Kuni-i  ^'■ictaiy  msa^  soe  ^"fj  ■bedig  At 
ri-'l  vait  i=iC-j  «:B.  T-az9  i£  i^»  :r  i«^x  mas  ag^  As  fa>  Ai 
ir*  ■.•■■,-«Su:ii- )«.  3*-:i>  if  ii«  -'-'"n.i"**  i*ir  JiM«<fai«<Jdli 
;r-  -.,:-^4  z^i^^  s  :>e7^:a  :ha:^i  ist^  lee.  41  witk  aa^f 
kzj-.-win-^  a  ~:r.  -izil^  un.  j»a»  :£  »r^  aKj  be  eoBTieSed  tnds 
Vit  42  :  if  v.r^  j-irj  ar?  ossei  i2:as  Uie  pri  b  of  or  aboTC 
il'--^  a^  .c'  :^c  j-nn.  asji  z^xx  :^  age  of  finne^  jean.  Aad 
cT>i^r  ••%  374  I  ■.  T=<>n  a  p^Dcn  b  dawged  visfa  aay  febmy  a 
t-.l.->:-i:i>«Ac.-.'7.  il-^  jnrr  eat  ae::i^  Lisa  of  the  oAam  charged. 
ar.i  £r.fi  I'.l^i  z^-^  :<'  an  astocrt  u  e(aHwt,or  of  aoasauH 
wli^  ii;:^.:  to  eii^izu:  ti:«  mce.  It  appeared  to  me  tliat,  Rtd- 
in^  Kc  374  a-.c^  wizh  3€?.  the  rodiek  fi  the  jury  m 
vj  tar  tigT.t.  As  b:)  ti.^  erileoee  of  age,  tike  girl's  motba  nid 
t^.at  the  ^rl  was  ei^i  years  and  thiee  moaths  old  at  the  time  of 
tlie  oeearrence,  oo  or  about  SSth  December,  18S3,  and  Dine  jvta 

(I)  «  Tie.  X<k  7.   a.  41.   a 
"  H'buMvc*  araaHj  kaows  ^ij  f^ 

■luicr  tiia  >«•  of  m  7«s^  AkU  k  i 

lUUc  to  •offer  death,   aad    «1 

MMoHi  with  intCBt  to  ansOj  kavw  bnl  of  m  pcxMs  fw  onall;  kaovt>(  i 

•or  mieh  girl,  gr  ■tltmpti  to  Iutb  aacA  gnJ  ni^  tke  >ga  of  tea  T«aia,  tba  JD? 

knnwUdge.  ihaU  ba  limUe  to  petal  Mr-  are  ntii6ed  that  Aa  i 

ritndc  fnr  bttrcn  jean."  that  age,  bat  aBtW  foBrton  jaan,  nl 

Hw.42— "WhouefaMnlawfonraad  that  tka  aocaaad  had  canul  kwrviedgi 

canullf  knows  aa;  girl  ot  or  abore  the  of  nch  pri,  the  jstj  may  qeciallj  bi 

•ga  of  ten  7«an,  and  nadcr  the  ap  of  these  facta,   aad  he  ahaU  be   liaUe  tt 

(onrtOTD  yean,  ihall  be  liable  to  penal  ponialimcnt  aooordin^j." 

•ertltoda  for  ten  ;«an  ;  and  whosoever  Se&  374 — "  Where  on  the  tarial  of  * 

•«e«tilU    with    intent    unlawfully  and  penon  for  any  feliHiy  or  iiiialiiiitiiaBniir, 

RUTiiilIf  to  know  aay  nch  girl,  or  at-  the  jury  are  not   aatiafied  that  he  n 

t'  ii.j'is  '■•  hkTe  mch  hnowladge,  ahall  gniltj  thereof,  bat  are  aatiafied  that  hi 

Ih:    liiiKtc'    lu  penal    aerritDde  for   Gve  ia  guilty  of  an  attempt  to  oommit,  o' of 

yar*  ,  ui-i  lJi«  coDaeat  of  the  girl  ihall  an  aaauilt  with  intent  to  cMBmit  tht 

iip  no  ili'l-nii«  to  any  cbarga  under  tbia  aame,  the  jury  may  acquit  him  et  tk* 

iir  l>ii<  ptHi  luling  aection."  offence  charged,  and  find  hint  guilty  li 

Hni.  MIS  ~"  .    .    And  no  person  tried  anch  attempt  or  aaaanlt,  and  heahaU  In 

lotMvuj,  III  any  caee  where  under  the  liable  to  puniahment  accordingly." 
Aal  b«  iiiuy  be  acquitted  thereof,  but 
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old  at  the  time  of  the  trial  in  October  last  (1884).  On  cross-  i884 
examination  by  Mr.  Butterworth,  she  said  that  the  girl  was  bom  R^^i^JI 
on  29th  September,  1874;  then  she  said  she  was  born  in  1873,  ^  ** 
but  she  was  not  certain  as  to  the  year.  If  bom  in  September, 
187*,  the  girl  would  be  clearly  under  ten  years  of  age  when  the 
offence  was  committed  in  December,  1883.  If  bom  in  Septem- 
ber,  1873,  the  girl  would  be  as  clearly  over  the  age  of  ten  years 
when  the  offence  was  committed.  She  said,  however,  that  she  was 
living  in  North  Adelaide  when  her  child  was  bom,  and  had  been 
then  in  the  colony  seven  weeks.  She  was  married  on  13th 
October,  1872,  in  Bristol.  She  lived  with  her  husband  in  South 
Wales  for  eight  months  after  her  marriage.  She  then  sailed 
with  her  husband  in  the  Heaperidea  for  Adelaide,  and  was  for 
two  or  three  months  on  the  voyage ;  and  in  about  seven  weeks 
after  her  arrival  in  Adelaide,  this  girl,  her  eldest,  was  bom.  She 
said  she  was  herself  bom  on  4th  September,  1844,  and  was 
thirty  or  thirty-one  years  of  age  when  she  was  married.  My 
notes  of  the  trial  may  be  referred  to. 

BvMervxyrth,  for  the  prisoner  (14th  November) — The  infor- 
mation was  under  sec  41  (2)  of  the  Ci^iminal  La/w  Amemdment 
Act,  for  carnally  knowing  a  girl  under  the  age  of  ten  years. 
By  sec.  374  (2)  the  jury  were  enabled  to  acquit  the  prisoner  of 
the  ''  offence  charged,"  and  to  find  him  guilty  of  an  assault  with 
intent  to  commit ''  the  same ;"  but  they  cannot  convict  him  of  an 
assault  with  intent  to  commit  a  different  offence,  constituted  by 
a  different  section,  42,  to  that  under  which  the  information  was 
framed,  viz.,  the  offence  of  carnally  knowing  a  girl  over  ten  and 
imder  fourteen  years  of  age.  By  the  latter  part  of  sec.  369  (2) 
the  jury  are  authorised  to  find  certain  facts  specially.  They  did 
not  do  this,  but  only  found  one  of  the  facts  mentioned  in  the 
section,  viz.,  that  as  to  the  girl's  age.  They  did  not  find  that  the 
prisoner  had  carnally  known  the  girl. 

[Sm  0.  Inkes,  J.  Is  not  the  intention  of  this  section  clearly  to 
enable  a  jury,  when  a  man  is  indicted  for  an  offence  under  sec. 
41,  to  find  him  guilty  of  an  offence  under  sec.  42  ?] 

(2)  See  note  (1)  on  page  420. 
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1884  The  section  does  not  authorise  the  jary  to  convict  for  any 

RsoiNA      offence  under  sec.  42,  but  only  to  convict  for  the  principal  offence 
BuzzART     ^^  carnally  knowing  a  girl  between  ten  and  fourteen  years  of 
age.    By  sec  369,  the  jury  must  not  only  be  satisfied  that  the 
girl  is  over  the  age  of  ten  years  and  under  fourteen  years,  bnt 
also  that  the  accused  had  carnal  knowledge.    In  this  case  the 
jury  were  not  satisfied  as  to  both  these  points,  but  only  as  to  tlie 
first     The  words  in  sec.  374,  "  where  on  the  trial  of  any  person 
for  any  felony,"  mean  his  trial  for  the  felony  charged  in  the 
information ;  in  this  case  the  felony  charged  was  that  dealt  witli 
by  sec.  41,  although  the  jury  might,  by  virtue  of  sec.  369,  have 
found  him  guilty  of  the  felony  provided  for  in  sec.  42,     The  words 
"thereof,"  "  the  same,"  "  the  offence  charged,"  "  such  attempt  or 
assault,"  show  that  this  was  the  intention  of  the  section.    This 
particular  section  is  based  on  sec.  9  of  the  Imperial  Statute,  14  k 
15  Vic  c.  100;  and  it  v.  M'Pherson  (3),  decided  on  that  section,  is 
applicable  to  this  case,  where  Cocldmm,  C.J.,  says,  p.  200:— "If 
you  indict  a  man  for  stealing  your  watch,  you  cannot  convict 
him  of  attempting  to  steal  your  umbrella."     As  to  the  second 
point  reserved,  the  evidence  was  not  such  as  could  properiy 
satisfy  the  jury  whether  the  girl  was  under  or  above  the  age  of 
ten  years :  R,  v.  Wedge  (4). 

Armstrong  for  the  Crown,  in  support  of  the  conviction — Aa  to 
the  second  point,  the  evidence  was  sufficient :  jR.  v.  NickoUs  (5). 
As  to  the  first  point,  sees.  369  and  374  must  be  read  together. 
By  sec.  369  the  jury  were  enabled,  on  an  indictment  under  sec 
41,  to  find  the  prisoner  guilty  of  the  offence  dealt  with  by  sec  42. 
The  prisoner  was  therefore  on  his  ^'  trial"  for  the  latter  offence 
within  the  meaning  of  sec.  374.  The  effect  of  sec  369  is  to  add 
a  second  count  to  the  indictment,  charging,  in  addition,  the 
offence  dealt  with  in  sec.  42.  The  "offence  charged"  means, 
therefore,  either  of  the  offences  of  which  the  prisoner  could  be 
convicted  on  the  infoimation.  The  jury  could,  therefore,  find  the 
prisoner  guilty  of  an  attempt  to  commit  either  offence.  If  this 
conviction  is  quashed,  then  the  prisoner  cannot  afterwards  be 
tried  for  the  assault  with  intent  to  commit  the  crime  dealt  with 

(3)  Deanl.  &  BeU.  197.  (4)  5  C.  &  P.  298. 

(5)  10  Cox  476. 
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in  sec.  42,  for  he  has  been  "  found  guilty  of  some  other  offence"        1884 
within  the  meaning  of  sec.  362.  Reoina 

Cur.  adv.  vult.        ^^^^ 

On  15th  November,  the  following  judgments  were  delivered: — 
Sir  J.  Martin,  C.J.  The  prisoner  in  this  case  was  indicted  Martin,  c.J. 
under  the  41st  section  of  the  Crimvaal  Law  Amendment  Act 
for  carnally  knowing  a  girl  under  the  age  of  ten  years,  and  the 
jury  found  him  guilty  of  an  assault  with  intent  to  have  carnal 
knowledge  of  the  girl,  and  found  specially  that  the  girl  was  over 
ten  years  of  age,  and  under  the  age  of  fourteen  years.  Two 
points  have  been  submitted  to  the  Court  for  their  opinion  on  this 
finding  of  the  jury.  One  is  that  there  was  not  sufficient  evidence 
to  warrant  the  jury  in  coming  to  the  conclusion  that  the  girl  was 
over  ten  years  of  age.  As  to  that,  it  appears  to  me  that  there 
was  sufficient  evidence  of  that  fact,  and  that  the  point  is  not  one 
that  could  affect  the  conviction;  but  the  other  point  stands  in  a 
different  pasition. 

By  sec.  374  of  the  Criminal  La/w  Amendment  Act,  it  is 
enacted,  "  Where,  on  the  trial  of  a  person  for  any  felony  or  mis- 
demeanour, the  jury  are  not  satisfied  that  he  is  guilty  thereof, 
but  are  satisfied  that  he  is  guilty  of  an  attempt  to  commit,  or  of 
an  assault  with  intent  to  commit  the  same,  the  jury  may  acquit 
him  of  the  offence  charged,  and  find  him  guilty  of  such  attempt 
or  assault,  and  he  shall  be  liable  to  punishment  accordingly." 
By  the  latter  part  of  sec.  369,  it  is  enacted  that  "  Where  on  the 
trial  of  a  person  for  carnally  knowing  a  girl  under  the  age  often 
years,  the  jury  are  satisfied  that  she  was  over  or  above  that  age, 
but  under  fourteen  years,  and  that  the  accused  had  carnal 
knowledge  of  such  girl,  the  jury  may  specially  find  those  facts, 
and  he  shall  be  liable  to  punishment  accordingly."  So  that 
where  the  information  charges  the  commission  of  the  capital 
offence,  constituted  by  sec.  41,  of  carnally  knowing  a  girl  under 
the  age  of  ten  years,  the  jury,  on  an  information  of  that  kind,  if 
they  are  satisfied  that  the  girl  was  above  that  age  but  under 
fourteen  years  at  the  time  of  the  offence,  may  specially  find  those 
facts;  and  in  such  a  case  the  prisoner  shall  be  liable  to  suffer  the 
punishment  provided  by  sec.  42  for  the  offence  of  which  he  has 
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1884        been  found  guilty.    Sec.  41  ia  in  these  terms: — ^"Whosoever 
RioiNA  ^  carnally  knows  any  girl  under  the  age  of  ten  years  shall  be  liable 
to  suffer  death:   and  whosoever  assaults  with  intent  to  canudlj 
know  any  such  girl,  or  attempts  to  have  such  knowledge,  shall  be 
liable  to  penal  servitude  for  fourteen  years." 

Now  the  question  arises  whether  the  jury  were  authorised  on 
this  information  laid  under  sec  41  to  find  the  prisoner  gailtj, 
not  of  the  offence  of  carnally  knowing  a  girl  under  the  age  of 
ten  years,  as  charged  in  the  information,  but  of  an  assault  witii 
intent  to  carnally  know  a  girl  above  ten  years  and  under  four- 
teen years  of  age.    I  am  of  opinion  that  the  jury  were  not  so 
authorised.    Sec.  374  gives  power  to  the  jury  either  to  find  » 
person  guilty  of  the  offence  set  forth  in  the  information,  or  guilty 
of  an  attempt  to  commit  such  offence.    But  the  power  thus  con- 
ferred on  the  jury  to  find  a  person  guilty  of  an  attempt  to 
commit  a  felony  or  misdemeanour  has  relation  solely  to  tiie 
offence  charged  in  the  information.    The  offence  with  which  the 
prisoner  in  this  case  was  charged  was  the  capital  one  of  carnally 
knowing  a  girl  under  the  age  of  ten  years.    Under  that  informa- 
tion the  jury  were  at  liberty  to  acquit  the  prisoner,  or  to  find 
him  guilty  either  of  the  capital  offence  charged  in  the  infonna- 
tion,  or  of  an  assault  with  intent  to  commit  the  offence  there 
charged.     Sec.  374  does  not  in  any  way  authorise  the  jury  to 
find  as  they  did.      Sec   369  empowers  a  jury,  in  the  case  of 
an  information  laid  under  the  41st  section,  if  they  should  be  of 
opinion  that  the  girl  was  of  or  above  the  age  of  ten  years,  and 
under  the  age  of  fourteen  years,  to  find  the  prisoner  guilty  of 
the  offence  set  forth  in  the  42nd  section,  that  is,  of  caraaUy 
knowing  a  girl  between  the  ages  of  ten  and  fourteen  years^ 
although  he  was  not  put  upon  his  trial  for  that  offence.    Bat 
there  is  no  power  given  by  that  section  to  find  him  guilty  of  an 
assault  with  intent  to  commit  the  offence  set  forth  in  the  earlier 
part  of  the  42nd  section.    That  is  what  the  jury  did.    The  ooly 
way  in  which  the  jury  could  be  justified  in  taking  the  conise 
they  did  was  by  applying  the  word  "  trial "  in  the  374th  section 
to  every  kind  of  offence  of  which  a  jury  could  find  a  man  gailty. 
Of  course,  if  they  could  do  so,  the  conviction  would  be  right 
But  I  am  of  opinion  that  the  section  cannot  be  so  construed.  It 
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follows  from  this  that  the  prisoner,  not  having  been  in  peril  in       1884 
regard  to  the  verdict  brought  against  him,  is  still  liable  to  be      bbqina 
indicted  for  the  offence  for  which  he  has  not  been  put  in  jeopardy,    b^zzart 

WiNDETER.  J.  .  In  this  case  the  prisoner  was  charged  with  the   Windier,  J. 

offence  of  carnally  knowing  a  girl  under  the  age  of  ten  years.  By 

the  provisions  of  sec.  369  of  the  Crimvaotl  Lwm  Amendment 

Act,  it  was  competent  to  the  jury,  if  they  were  of  opiuion  that 

the  girl  was  over  that  age,  and  under  the  age  of  fourteen  years,  to 

find  that  fact  specially ;  and  the  section  provides  that  if  the  jury 

80  find,  the  prisoner  shall  be  punished  accordingly.    In  this  case, 

however,  the  jury,  while  they  found  that  the  girl  was  over  ten 

and  under  fourteen  years  of  age,  instead  of  simply  finding  the  fact 

reqaired  by  sec  369,  found  in  addition  that  the  prisoner  was  only 

gnilty  of  an  assault  with  intent  to  carnally  know  the  girl,  whom 

they  found  to  be  above  ten  and  under  fourteen  years  of  age. 

The  question  is,  whether  they  were  authorised  in  so  doing. 

Sec.  374  has  been  referred  to  as  authorising  the  jury  in 
returning  this  special  finding.  I,  however,  concur  with  His 
Honour  the  Chief  Justice,  in  thinking  that  the  section  does 
not  empower  the  jury  to  return  the  verdict  which  they  did. 
[His  Honour  read  the  section  set  out  above  in  the  judgment 
of  His  Honour  the  Chief  Justice.]  This  section  can  only 
be  made  to  apply  so  as  to  justify  the  course  taken  by  the 
jury  in  this  case,  by  holding  that  the  prisoner  was  on  his 
trial  for  any  offence  of  which  the  jury  might  have  convicted  him, 
although  he  would  only  have  been  liable  to  be  so  convicted 
by  the  operation  of  the  express  provisions  of  the  Statute.  I  am 
unable  to  take  that  view  of  this  section.  It  appears  to  me  im- 
possible  to  say  that  a  man  charged  in  an  information  with  murder 
is  on  his  trial  for  manslaughter.  Sec.  374  says  that  the  jury  may 
acquit  the  prisoner  of  the  offence  with  which  he  is  charged,  but 
may  find  him  guilty  of  an  assault  with  intent  to  commit  the  same. 
But  the  jury  in  this  case  have  not  done  this.  They  have,  under 
the  express  statutory  powers  conferred  by  sec.  369,  found  the 
special  fact  that  the  girl  was  not  under  the  age  laid  in  the  infor- 
mation, and  they  have  thereby  brought  him  within  the  terms  of 
another  section,  under  which  he  might  be  charged  with  carnally 

N.S.  W,Kn  Vol  V^  Law.  GO 
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1884       knowing  a  girl  above  the  age  of  ten  and  under  fourteen  years  of 
Hboina     ^^'    B^*  *1^^'®  is  nothing  in  this  to  authorise  the  jury  in  going 
a  step  further  and  finding  him  guilty  of  an  assault  with  intent 
to  commit  an  ofifence  with  which  he  was  not  charged. 

There  is  nothing  that  I  am  aware  of,  except  the  authority  d 
some  Statute,  which  would  enable  a  jury  to  give  an  alternative 
verdict.  To  my  mind  the  case  for  our  consideration  is  a  cam 
omissius,  not  provided  for  either  by  the  Act  or  by  any  principle 
of  law.  Sec.  369  ought  to  be  amended  by  the  insertion  after  the 
words  "and  that  the  accused  had  carnal  knowledge  of  such  giri," 
of  the  words  ''or  was  guilty  of  an  attempt,  or  of  an  assault  with 
intent  to  have  such  carnal  knowledge." 

I  concur  with  His  Honour  the  Chief  Justice  in  thinking  thai 
the  conviction  must  be  quashed,  but  that  the  prisoner  may  still 
be  prosecuted  for  the  offence  of  which  he  was  found  guilty, 
because,  the  contention  on  his  behalf  being  correct,  he  never  was 
in  peril  of  being  convicted  of  the  offence  for  which  the  jury  found 
him  guilty. 

Innesy  J.  SiR  Q.  Innes,  J.  I  agree  with  the  view  of  this  case  taken  by 
Mr.  Justice  Faucett,  the  learned  judge  who  presided  at  the  trial 
and  from  whose  ruling  this  appeal  is  now  made. 

It  is  necessary  to  examine  very  carefully  the  language  of  the 
different  sections  of  the  Act  upon  which  this  question  turned.    I 
think  it  is  pretty  well  agreed  by  all  the  members  of  the  Court 
that  the  question  really  turns  upon  whether  the  prisoner  in  this 
case  was  on  his  trial  for  an  offence  under  the  42nd  section,  which 
offence  was  not  one  specified  and  expressly  mentioned  in  the 
indictment.     Their  Honours  differ  from  me  in  thinking  that  the 
prisoner  was  not  upon  his  trial  for  the  offence  of  which  he  was 
convicted.     I  am,  however,  of  opinion  that  he  was  upon  his  trial 
for  the  particular  felony  provided  for  by  the  42nd  section.    Sec. 
41,  the  language  of  which  is  followed  in  the  information  in  this 
case,  is  as  follows: —     [His  Honour  read  the  section.]    Sec.  42  is 
in  these  terms —    [His  Honour  read  the  section.]     In  both  these 
sections  provision  is  made  for  punishing  anyone  attempting 
to  commit  either  of  the  crimes  there  mentioned.     Sec.  369  is  the 
next  section  on  which  this  case  turns,  the  concluding  paragraph 
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of  which  is  as  follows: —    [His  Honour  read  the  section.]    An        1884 
alternative  verdict  and  an  alternative  offence  are  provided  for  by     Rboina 
the  latter  part  of  this  section,  and  it  seems  to  me  that  if  it  means    buzzart. 
anything  at  all  it  clearly  means  that  where  a  person  is  charged  in 
an  indictment  with  an  offence  under  sec.  41,  if  the  circumstances 
so  warrant  it,  the  jury  may  acquit  him  of  that  offence,  and,  never- 
theless, find  him  guilty  of  an  offence  under  Sec.  42.    If  a  man  can 
be  convicted  and  sentenced  to  a  long  term  of  imprisonment  upon 
a  particular  indictment,  how  can  it  be  said  that  he  was  not  upon 
his  trial  for  that  offence?  It  passes  my  comprehension  that  a  man 
may  be  subject  to  punishment  for  an  offence  for  which  he  has  not 
been  tried;   for  to  hold  that  he  has  not  been  on  his  trial  is 
equivalent  to  holding  that  he  has  not  been  tried.     In  casas  where 
a  man  is  charged  with  felony,  nothing  is  said  in  the  information 
to  charge  him  with  an  attempt  to  commit  such  felony ;  yet  he 
may  be  found  guilty  of  such  an  attempt.     Can  it  be  said  that  in 
such  a  ease  he  was  not  on  his  trial  for  the  attempt  ?  If  a  man  be 
indicted  for  murder  he  may  be  acquitted  of  the  crime  charged,  but 
found  guilty  of  manslaughter.  Could  it  be  said  in  such  a  case  that  he 
was  not  on  his  trial  for  the  manslaughter  ?    If  a  man  may  be 
found  guilty  of  an  offence,  what  is  more  clear  than  that  he  was 
on  his  trial  for  that  offence  ?     What  can  the  concluding  words 
of  the  section  mean,  but  that  the  jury  may  find  the  prisoner  guilty 
of  the  offence  named  in  sec.  42  ?    He  is  on  his  trial  for  these  two 
offences   alternatively,  although  only  one  is  mentioned  in  the 
information,  the  Statute  rendering  it  unnecessary  to  set  out  in  the 
information  the  second  or  alternative  offence.      In  my  view  the 
intention  and  the  language  of  the  Statute  must  be  so  regarded 
as   to    add,  by  statutory  implication,  a  second   count  to  the 
indictment,  under  which,  if  actually  inserted,  it  would  have  been 
competent  for  the  jury  to  find  the  prisoner  guilty  of  an  attempt 
to  commit  either  offence.    Sec.  374  is  of  general  application,  and 
relates  to  all  felonies  and  misdemeanours.    Under  that  section  it 
was  competent  for  the  jury  to  acquit  the  prisoner  of  the  two 
felonies,  and  to  convict  him  of  the  attempt  to  commit  either. 

There  is  no  suggestion  that  the  evidence  did  not  warrant  the 
verdict  of  the  jury,  or  that  the  prisoner  did  not  commit  the 
offence  of  which  he  was  convicted.    It  was  a  question  whether 
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1884        the    girl  was  a    few  months  under  or    over    ten    years  of 

RioiKA     age.    I  am  the  last  person  to  say  that  the  law  must  be  disre- 

BuzzABT.'   gturded  in  favour  of  what  is  called  "  substantial  justice."    The 

technical  requirements  of  the  law  must  be  observed,  and  in  the 

case  of  penal  Statutes  there  must  be  a  literal  adherence  to  words 

constituting  an  offence. 

There  are  a  number  of  cases  in  which  a  jury  may  retuni 
an  alternative  verdict,  and  the  effect  of  quashing  this  conviction 
will  be  that,  so  far  as  a  conviction  of  an  attempt  to  commit  any 
offence  not  mentioned  in  the  information,  sec  374  will  be  a  dead 
letter,  unless  words  are  added  to  the  section  enabling  a  jury  to 
convict  of  the  alternative  offence,  or  of  any  attempt  to  commii 
the  same. 

Considerable  support  is  given  to  the  view  to  which  I  have  given 
expression,  by  the  concluding  words  of  sec.  362 : — '^  And  no  pe^ 
son  tried  for  felony,  in  any  case  where  under  this  Act  he  may  be 
acquitted  thereof,  but  be  found  guilty  of  some  other  offence,  shall 
be  liable  to  prosecution  on  the  same  facts  for  any  such  other 
offence."  According  to  the  judgment  of  the  Court,  this  prisoner 
is  liable  to  be  indicted  for  the  attempt  of  which  he  was  found 
guilty.  With  due  submission  to  their  Honours,  I  must  go  the 
length  of  saying  that  this  conclusion  follows  from  a  view  which 
appears  to  me  to  be  eiToneous. 

Cimviction  quashed. 

Attorney  for  Crown :  WiUiama,  Crown  Solicitor. 
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Evidence — Depoeitum   of  prisoner  ai   inquest — Criminal  Law   Amendment   Act      Nov.  14. 

(46  Vie,  No.  17),  b.  361. 

The  prisoner  was  arrested  the  day  before  the  inqaeet  on  a  charge  of  mnrder.     S       ^yj'* 
He  was  present  at  the  inquest,  and  after  being  doly  cautioned  he  gave  his  evidence  ^^^* 

Tolnntarily  and  without  objection.     His  deposition  simply  amounted  to  a  state-       Innes,  J. 
ment  that  he  had  never  seen  the  deceased  before  he  saw  him  dead.    At  the  trial  of 
the  prisoner  for  the  mnrder,  his  deposition  was  put  in  evidence  against  him.    The 
prisoner  having  been  found  guilty  of  manslaughter : — 

Held,  on  special  case  reserved,  that  the  deposition  was  rightly  received  in 
evidence.  The  law  as  laid  down  in  R,  v.  Meehan  (8  S.C.R.  289),  and  other 
oases,  is  not  altered  by  sec  361  of  the  Criminal  Law  Amendment  Act,  Further, 
the  statement  made  by  the  prisoner  after  his  arrest  was  not  made  "after  a 
charge  had  been  preferred  against  him"  within  the  meaning  of  the  section. 
Conviction  npheld. 

Special  case  stated  by  Mr.  Justice  WiTideyer  as  follows : — This 
prisoner  was  tried  before  me  at  the  late  Armidale  Assize  Court, 
on  a  charge  of  murdering  one  Sullivan,  and  was  convicted  of  man- 
slaughter.  In  the  course  of  the  case  for  the  Crown  the  prisoner's 
deposition  of  his  evidence  given  at  an  inquest  on  the  body  of 
SuUivan  was  tendered  in  evidence.  The  day  before  giving  his 
evidence  at  the  inquest  the  prisoner  had  been  arrested.  When 
arresting  him  the  constable  said,  *'  I  charge  you  with  causing  the 
death  of  this  man,  John  Sullivan,  by  stabbing  him."  At  the 
inquest  he  was  cautioned  not  to  give  any  evidence  to  criminate  him- 
self, and  he  gave  his  evidence  without  objection,  it  being  recorded 
on  the  face  of  the  deposition,  which  was  read  over  to  him,  that  he 
gave  his  evidence  of  his  own  free  will  and  accord.  The  deposition 
simply  consisted  of  a  denial  of  ever  having  seen  deceased  until  he 
saw  him  dead.  The  reception  of  the  deposition  was  objected  to 
by  the  prisoner's  counsel,  on  the  ground  that  it  was  inadmissible 
under  sec.  361  of  the  Crimvnal  Law  Amevdment  Act  (1),  as  a 
charge  had  been  preferred  against  the  prisoner  by  the  constable 
when  arresting  him.  As  it  was  proved,  however,  that,  at  the  time 
he  gave  his  evidence,  at  the  inquest,  the  prisoner  had  not  been 

(1)  46  Vic.  No.  17,  sec.  361  enacts  "  .   .  before  any  charge  of  felony  or  misde- 

And  no  criminating  statement  by  the  meanonr  preferred  against  him,  shaU  be 

aocosed,  offered  in  evidence  in  any  case,  rejected  because  of  the  statement  having 

if  the  same  was  made  voluntarily,  and  been  on  oath." 
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brought  before  any  court,  nor  had  any  information  been  sworn  or 
filed  against  him,  I  admitted  the  deposition,  being  of  opinion 
that  no  charge  had  been  preferred  against  him  in  the  sense  in- 
tended by  the  language  of  sec.  361  of  the  Criminal  Law  Amfffd- 
ment  Act,  Having  been  requested  to  reserve  the  point,  the 
question  for  the  consideration  of  the  Court  is  whether  the  depo- 
sition was,  under  the  circumstances,  rightly  admitted. 

Harris,  for  the  Crown,  in  support  of  the  conviction — ^Before 
passing  of  sec.  361  of  Criminal  Law  Amendment  Ad  (2) 
the  prisoner's  deposition  could  be  put  in  evidence  against  him:  R 
V.  Median  (3) ;  judgment  of  Lord  CampbeU  in  R.  v.  Scott  (4),  p. 
168;  cases  cited  in  iJ.  v.  Coote  (5);  Taylor  on  Evide7ice,7ih 
edit.,  p.  756.  The  section  (2)  was  passed  to  provide  for  the 
reception  and  not  forthe  rejection  of  certain  evidence.  In  this  case 
no  formal  charge  had  been  preferred  against  the  prisoner  at 
the  time  when  he  gave  his  evidence  before  the  coroner.  His  state- 
ment was  not  a  confession  of  his  guilt,  but  was  made  with  the 
view  of  exculpating  himself. 

No  counsel  appeared  for  the  prisoner. 

Cordon,  junior,  however,  as  amicus  curios  pointed  out  that  the 
point  argued  in  J2.  v.  Median  (3)  was  whether  any  inducement 
to  confess  had  been  held  out  to  the  prisoner. 

MarUn,  C.J.  SiR  J.  MARTIN,  C.J.  Previously  to  the  holding  of  the  inquest, 
the  prisoner  was  arrested  on  the  charge  of  having  caused  the  death 
of  one  Sullivan  by  stabbing  him.  After  that  he  was  taken  before 
the  coroner  and  examined  as  a  witness  at  the  inquest.  He  was 
told  that  he  need  not  give  evidence  that  would  have  the  effect  of 
criminating  himself;  and  after  being  so  told  he  gave  his  evidence 
without  making  any  objection.  The  evidence  given  by  him  was 
merely  a  statement  that  he  had  never  before  seen  the  deceased. 
The  deposition  of  the  prisoner  being  tendered  in  evidence  at  his 
trial,  objection  was  taken  to  its  admissibility  on  the  ground  that 
by  sec  361  of   the  Criminal  Law  Amendment  Act  (2),  such 


(2)  See  note  (1)  on  previous  page. 

(3)  SS.G.R.  289. 


(4)  7  Cox  164. 

(5)  L.R.  4  P.O.  699. 
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evidence  could  not  be  given.    Before  the  pasaiug  of  that  enact-        ib84 
ment  there  can  be  no  doubt  that  the  evidence  so  given  was  ad-      Rkoika 
missible.     The  precise  point  was  decided  by  this  Court  in  the      mcCoy 
case  of  R.  v.  Meehan  (6.)     That  case  is  exactly  like  the  present 
one  now  before  us,  and  the  Court  there  held  that  although  the 
prisoner  had  been  arrested  and  was  in  custody  at  the  time  of  the 
inquest,  the  evidence  which  he  then  voluntarily  gave  was  rightly 
admitted  against  him  at  his  trial. 

Now  the  question  arises  whether  this  361st  section  (7)  has 
altered  the  law  as  laid  down  in  the  case  I  have  mentioned.  I  am 
clearly  of  opinion  that  it  has  not.  The  concluding  part  of  this 
section  is  very  difficult  to  understand.  It  would  have  been  much 
better,  in  my  opinion,  if  these  words  had  been  altogether  omitted 
from  the  Act,  because  I  cannot  see  what  the  framer  of  this 
section  had  in  view  in  inserting  these  words.  [His  Honour  read 
the  section  (7).]  This  enactment  says  that — " no  criminating  state- 
ment, if  the  same  was  made  voluntarily  and  before  any  charge  of 
felony  or  misdemeanour  preferred  against  him,  shall  be  rejected 
because  of  the  statement  having  been  on  oath."  But  it  does  not 
go  on  to  say  that  if  such  statement  is  made  after  the  charge  is 
preferred  it  shall  be  rejected.  There  is  no  affirmative  legislation, 
but  it  is  negative  only,  thus  making  it  extremely  hard  to  find 
out  what  was  really  intended.  The  argument  used  on  behalf  of 
the  prisoner  is  that,  by  implication,  the  law  as  existing  before  the 
Act  has  been  altered  by  this  enactment,  and  that  the  concluding 
part  of  the  section  means  that  any  statement  made  on  oath  after 
a  charge  preferred  shall  be  inadmissible  in  evidence  against  the 
person  who  made  it.  I  am  not  prepared  to  say  that  the  criminal 
law  can  be  altered  by  implication  in  that  way,  and  I  therefore 
think  that  the  section  will  not  bear  the  construction  sought 
to  be  put  on  it. 

But  if  it  were  otherwise,  I  am  of  opinion  that  the  statement 
made  by  the  prisoner  when  under  arrest  was  not  made  after  the 
charge  had  been  preferred  against  him  within  the  meaning  of 
this  section.  In  order  to  bring  the  case  within  the  section  the 
charge  must  be  a  formal  one,  not,  like  in  this  case,  a  mere  taking  of 
a  prisoner  in  charge  in  order  to  bring  him  before  a  magistrate. 

(6)  8  S.C.R.  289.  (7)  See  note  (1)  on  page  429. 
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Faucett,  J.  I  am  of  the  same  opinion.  There  is  some  diffi- 
culty in  miderstanding  the  meaning  of  this  section.  Lookisg  ai 
the  latter  part,  it  seems  to  me  to  imply  that  in  a  oraiain  state  of 
things,  evidence  would  not  be  admissible  of  what  a  prisoner  had 
previously  said  on  oath.  The  section  says  that  a  statement 
made  by  the  prisoner,  and  before  any  chai^  is  preferred 
against  him,  shall  not  be  rejected  because  it  was  made  on  oath. 
The  enactment  is  thus  negative,  not  affirmative.  It  does  not  say 
that  any  statement  shall  be  admissible  or  inadmissible,  but  that 
certain  facts  shall  not  be  grounds  for  rejecting  certain  evidence. 
This  case  is  settled  by  the  decision  in  i£.  v.  Meehan  (8).  Another 
point  was  made  in  that  case  which  does  not  arise  here.  There 
the  prisoner  was  told  that  anything  he  might  say  could  be  given 
in  evidence  for  or  against  him.  And  it  was  contended  that  sadi 
a  statement  was  an  inducement  and  rendered  his  statement  in- 
admissible in  evidence. 


Itmes,  J.         Sib  Q.  Inkes,  J.    I  also  think  that  the  conviction  should  he 
upheld,  and  that  the  evidence  was  properly  received.    Although 
at  first  sight  the  concluding  paragraph  of  sec.  361  (9)  does  appear 
to  cause  some  difficulty,  still,  when  clasely  examined,  it  is  plain 
what  the  intention  of  the  Legislature  was  in  passing  this  con- 
cluding paragraph.    What  the  Legislature  had  in  its  mind  was 
that  there  had  been  a  number  of  conflicting  decisions  as  to 
whether  any  statement  on  oath  previously  made  by  a  person 
could  be  received  in  evidence  against  him  at  a  criminal  trial 
The  law  is  stated  in  Taylor  on  Evidence  as  follows:  "  It  is  tnie 
that  one  or  two  decisions  by  Mr.  Baron   Oamey  might  be 
cited,  which  seem  to  extend  the  Rule  somewhat  further,  and 
to  render  inadmissible  confessions  made  on  oath,  to  magistrates 
or  coroners,  by  parties  who,  having  been  examined  as  witnessesy 
have  themselves  been  committed  for  trial ;  but  the  authority  of 
these  decisions  has  been  much  shaken  by  subsequent  cases,  and 
thoy  cannot  now  be  safely  relied  upon  as  law."     There  were  a 
nuiiilH3r  of  conflicting  decisions  on  the  point  which  were  likelj 
to  be  cited,  and   the   Legislature   wished   to  declare  the  law. 
The  cases  referred  to  in  Taylor  on  Evidence  as  overruling  the 


(8)  8  aUR.  888. 


(9)  See  note  (1)  on  page  429. 
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decisions  of  Baron   Ghimey  are  R.  v.  OiUis  (10)   and  K  v. 
Goote  (11). 

The  Legislature  had  still  to  provide  for  cases  where  deposi- 
tions would  be,  if  taken,  taken  illegally,  and  therefore  could  not 
be  receivable  in  evidence  against  a  prisoner,  such,  for  instance, 
as  statements  made  on  oath  by  a  person  charged  with  the  com- 
mission of  the  offence,  and  put  on  his  defence  in  a  preliminary 
investigation  before  magistrates  upon  an  ordinary  charge  of  an 
indictable  offence,  in  which  case  the  accused  would  not  be  a  com- 
petent witness  on  his  own  behalf.  There  it  is  that  the  line  is 
drawn  by  the  case  of  J2.  v.  Coote  (11),  where  the  Court  said  that 
evidence  which  can  legally  be  taken  can  be  afterwards  received 
against  the  person  giving  it ;  thus  that  decision  is  consistent 
with  the  decision  of  the  Supreme  (Tourt  in  12.  v.  Meehan  (12). 

Conviction  upheld, 

9 

Attorney  for  the  Crown :  WiUiama,  Crown  Solicitor. 

NoTB. — In  addition  to  the  cases  dted  above,  there  are  two  decisions  of  our 
Supreme  Conrt,  bearing  upon  the  question  decided  in  R.  ▼.  M*Coy.  The  first  is 
B,  V.  Frewetif  mentioned  in  WUkinwm*8  Auatr.  Mag.  In  the  8.  M,  Herald  of  16th 
July,  1854,  is  the  following  report  of  that  case: — **R,  v.  Frewen,  This  was  a 
special  case  from  Bathurst  Quarter  Sessions,  upon  a  point  reserved  at  the  instance 
of  Mr.  Purtfoy,  This  gentleman  appeared  to  support  his  objection,  but  there  was 
no  i^pearance  for  the  Crown.  The  point  was  simply  this— whether  an  affidavit 
made  by  the  prisoner  on  a  former  occasion  to  obtain  a  postponement  of  his  trial 
could  at  a  subsequent  trial  be  used  as  evidence  against  him.  The  Court  ruled  in 
the  affirmative,  and  sustained  the  conviction." 

The  other  case  is  R.  v.  Judge  and  Another ,  decided  on  2nd  November,  1883,  and 
therefore  after  the  passing  of  the  Criminal  Law  Amendment  Act.  In  this  case  the 
prisoner.  Judge,  being  on  bail  after  his  committal  on  the  charge  for  which  he  was 
subsequently  tried,  volunteered  a  statement  to  one  of  the  committing  magistrates, 
which  statement  was  reduced  to  writing  and  appeared  to  have  been  attested  by 
the  prisoner's  oath.  The  prisoner  having  been  convicted  at  a  Court  of  Quarter 
Sessions  holden  at  Singleton,  the  chairman,  Mr.  D.  C.  Judge  Dowling,  on  19th 
September,  1883,  reserved  the  point  for  the  opinion  of  the  Supreme  Court  whether 
the  confession,  being  on  oath,  was  rightly  admitted  in  evidence.  Irving  appeared 
for  the  Crown;  no  counsel  appeared  for  the  prisoner.  The  Court  (Martin,  C.J., 
sad  Innes,  J.)  upheld  the  conviction. 


1884 


Rboika 

V. 

McCoy. 


(10)  17  Ir.  Law  R.,  N.S.  534.  (11)  L.R.  4  P.C.  599. 

(12)  8  S.C.R.  289. 
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Ri  MACKAMARA'S  COSTS  (Na  2). 
Privy  Council  appeal — 7^axali<m  oj  cosU — MaUtr  of  practice  onhf. 


Nov.  21. 

No  appeal  will  lie  to  the  Privy  Council  from  the  decision  of  the  Sapreme  Coozt 

Martin,  C.J.  refusing  a  review  of  taxation,  where  the  queatioa  relates  merely  to  the  pnetidi 

Wtndeyer^  J.  to  be  followed  by  the  prothonotary  in  taxing  certain  items  of  a  bill  of  oosti. 
and 

««««»  •  Privy  Council  Appeal. — Motion  to  settle  the  tenns  of  the 
appeal  of  Mr.  Ricketson  from  the  order  of  the  Court  of  28th  Octo- 
ber, refusing  a  Rule  to  set  aside  the  order  in  Chambers  of  His 
Honour  the  Chief  Justice  refusing  a  review  of  taxation. 

On  20th  August  the  Court,  on  the  application  of  Mr.  Mm- 
namara,  solicitor,  made  an  order  directing  the  prothonotaiy  to 
proceed  with  the  taxation  of  certain  items  in  Mr.  Macnamara's 
bill  of  costs^  and  dismissed  an  application  by  Mr.  Ricketson,  the 
client,  for  the  disallowance  of  certain  items  allowed  by  the  pro- 
thonotary. The  facts  of  the  case,  and  the  judgment  of  the 
Court,  are  reported  from  page  342  ante. 

On  9th  September,  and  before  the  taxation  ordered  by  the  Court 
had  been  proceeded  with,  an  application  was  made  on  behalf  of 
Mr.  Ricketson  to  His  Honour  the  Chief  Justice,  sitting  in  Cbam- 
bers,  for  leave  to  appeal  from  the  Order  last  mentioned  to  the 
Privy  Council.     His  Honour  refused  the  application,  with  costs. 

On  17th  October,  the  items  referred  to  the  prothonotary  having 
been  allowed  by  him,  such  items  amounting  together  to  more 
than  bOQL,  Mr.  Ricketson  applied  in  Chambers  to  His  Honour 
the  Chief  Justice  pro  forma  for  a  review  of  taxation.  The 
application  was  refused,  with  costs. 

On  28th  October,  counsel  for  Mr.  Ricketson  moved  the  Fall 
Court  {pro  forma)  for  a  Rule  niai  to  set  aside  the  Order  of  17th 
October,  and  for  a  Rule  to  review  the  taxation.  The  Court 
(Martin,  C. J.,  and  lanes,  J.)  refused  the  Rule,  with  costs. 

Pilcher,  for  Mr.  Ricketson,  now  (21st  November)  applied  to  the 
Court  to  settle  the  terms  of  an  appeal  to  the  Privy  Council  from 
the  last-mentioned  Order.  This  case  is  within  the  principle  of 
the  decision  of  this  Court  in  Daviesv,  Hankie  (1). 

(1)  AtUe  p.  65. 
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Salomons,  Q.C.  (C  jB.  Stephen  with  him).for  Mr.  Macnainara —        ^^^ 
The  Court  cannot  give  leave  to  appeal  on  a  question  of  costs         Be 

,  &  rr  1  Maonamaju's 

alone.  Costs. 

His  Honour  the  Chief  Justice  delivered  the  judgment  of  the 
Court  (MartiD,  C. J.,  Windeyer  and  Innes,  JJ.)  as  follows ; — 

Sib  J.  Martin,  C.J.  We  are  of  the  opinion  that  in  this  case 
we  cannot  settle  the  terms  of  the  appeal.  We  have  been 
referred  to  the  case  of  Daviea  v.  Harris  (2),  in  which  this  Court 
allowed  an  appeal  to  the  Privy  Council  on  a  question  of  costs. 
Various  authorities  were  there  referred  to,  showing  under  what 
circumstances  an  appeal  will  not  lie  for  costs;  that  is  to  say, 
where  no  principle  of  law  is  involved,  the  Privy  Council  does 
not  entertain  an  appeal  in  a  matter  of  costs  alone.  It  is  said 
that  in  the  present  case  a  principle  of  law  is  involved.  In 
Dairies  v.  Harris,  the  question  was  whether  a  certain  Statute 
of  the  Imperial  Parliament  was  in  force  in  this  colony,  and 
whether,  by  virtue  of  its  provisions,  the  plaintifif  was  disentitled 
from  recovering  any  more  than  nominal  costs.  That  decision 
rested  on  the  interpretation  of  an  Act  of  Parliament.  Here 
the  decision  of  the  Court  involved  a  bare  question  of  practice, 
as  to  what  course  the  prothonotary  should  take  in  the  taxation 
of  costs  as  between  solicitor  and  client  where  there  is  a  dispute 
as  to  the  employment  of  the  solicitor  on  certain  business,  and 
to  the  circumstances  under  which  special  expenses  incurred 
by  the  solicitor  will  be  allowed  him  on  taxation.  It  was 
said  to  be  the  practice  of  the  Courts  in  England  that 
where  an  attorney  incurs  expenses  not  usual,  such  as  the 
employment  of  shorthand  writers  to  take  notes  of  a  trial, 
the  attorney  incurring  these  expenses  will  not  be  allowed  them 
unless  he  tell  his  client  that  such  expenses  will  probably  not  be 
sanctioned  on  taxation.  That  is  a  matter  of  practice  only,  and 
the  decision  on  such  a  point  is  not  within  the  rules  laid  down 
regulating  appeals  to  the  Privy  Council. 

Application  refused,  with  costs. 

Attorneys  for  Ricketson :  Dawson  <k  Son. 
Attorneys  for  Macuamara :  Macnaviara  <k  Ochiltree. 

(2)  AnU  p.  55. 
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1884  OHLENSCHLAGEtl  v.  THE  COMMISSIONER  FOR  RAILWAYS.* 

Aug,  4.        Bailtoays  Act  (22  Vic,  No.   19),  m.  24,  2^—CompeMeaion  for  injury  to  yromig 

crops. 

W'd^v  J  '^^  plaintiff  sued  the  Commiuioner  for  Railways  to  recover  damages  foriDJiuy 
j^^  '  '  done  to  crops  growing  on  land,  of  which  he  was  the  lessee,  by  the  execution  of 
Innea,  J.  railway  works.  The  defendant  proved  that  land  leased  to  plaintiff  had  bea 
taken  by  the  Government  under  the  powers  conferred  on  them  by  the  RaSwtjii 
Act ;  that  the  plaintiff  had  given  no  notice  of  his  claim,  nor  had  the  plaintiff  iid 
the  defendant  agreed  as  to  the  amount  of  compensation  to  be  paid  ;  nor  had  tbi 
said  amount  been  settled  by  justices  or  by  arbitration  as  required  by  sec  25. 

Heldf  that  the  plaintiff  was  making  a  claim  which  the  Act  oontempbited  should 
be  disposed  of  in  the  way  mentioned  in  sec.  25;  and  that  as  he  had  not  followed 
the  course  prescribed  by  the  Statute,  he  could  not  recover  compensation  from  tht 
Grovemment. 

Declaration: — That  before,  &c.,  the  defendant,  under  and  by 
virtue  of  the  provisions  of  the  BaUwaya  Act  (22  Vie.  Na  19), 
had  purchased  certain  lands,  forming  a  portion  of  a  large  portion 
of  land,  of  which  the  plaintiff  was  lessee,  and  had  entered  into  a 
contract  with  certain  persons  under  the  provisions  of  the  said  Act 
to  make  and  construct  a  certain  railway  through  and  over  the 
said  land  so  purchased  as  aforesaid.  And  before  and  at  the  time 
aforesaid  there  were  growing  upon  the  said  lands,  including  the 
lands  so  purchased  by  the  Commissioner  &s  aforesaid,  and  heldbj 
the  plaintiff,  as  lessee  as  aforesaid,  certain  crops.  And -the  said  per- 
sons so  contracting  with  the  defendant  as  af  oresaid,in  the  execution 
of  their  said  contract,  did  damage  to  the  plaintiff's  crops  growincr 
upon  the  said  lands  as  aforesaid.  And  by  reason  of  the  premises, 
the  said  crops  were  wholly  lost  to  the  plaintiff,  &c.  And  the 
plaintiff  claims  from  the  defendant,  as  such  Commissioner  as 
aforesaid,  compensation  for  damage  done  to  him,  as  lessee  as 
aforesaid,  in  his  tenancy,  by  the  execution  of  the  works  performed 
under  and  by  virtue  of  the  provisions  of  the  said  AcL 

Pleas.  1.  That  the  claim  of  the  plaintiff  is  for  compensation 
alleged  to  be  due  for  and  in  respect  of  certain  lands  duly  taken 
by  the  defendant  under  the  provisions  of  the  Act  22  Vie.  Na 
19,  for  the  purpose  of  constructing  a  certain  railway  thereon, 

*  Decided  last  term. 
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under  the  said  Act.    And  the  defendant  says  that  the  plaintiff  has        1884 
not  delivered  any  particulars  of  his  said  claim  as  required  by  the      qhlen- 
said  Act,  nor  have  the  plaintiff  and  defendant  agreed  as  to  the     ^^^^^^^^ 
amount  of  compensation  to  be  paid  in  respect  of  the  premises,  nor  q^^J^j    ^^ 
has  the  said  amount  been  settled  by  justices  or  by  arbitration  as    ^  ^^^ 
required  by  the  said  Act. 

2.  That  at  the  time  of  the  said  alleged  grievances,  the  said  crops 
were  not  the  property  of  the  plaintiff. 

The  action  was  tried  at  Goulburn  on  22nd  April,  before  Sir  Q. 
Innes,  J.  The  defendant  having  proved  the  facts  set  out  in  his 
first  plea,  His  Honour  directed  a  verdict  for  the  defendant,  leave 
being  reserved  for  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

A  Rule  nisi  having  been  obtained  pursuant  to  the  leave 
reserved — 

PUcher  now  (4th  August)  moved  to  make  it  absolute — The 
26th  section  of  the  Railways  Act  (1)  on  which  the  first  plea  was 
framed,  does  not  apply  to  this  case,  where  the  plaintiff  is  not 
claiming  compensation  for  any  injury  caused  to  the  land 
itself  by  the  execution  of  the  railway  works,  but  for  damage 
done  to  his  crops,  a  chattel  interest.      Sections  24  and  25  (1) 

(1)  22  Vic.  No.  19,  sec.  24,  ensctB : —  affected  by  the  execution  of  any  of  the 
"  If  for  twenty-one  days  after  the  powers  hereby  granted,  or  any  interest 
lervioe  of  such  notice  (that  lands  are  in  such  lands,  as  to  the  value  of  such 
taken  for  the  railway)  any  such  party  lands,  or  of  any  interest  therein,  or  as 
shaU  fail  to  treat  with  the  Commissioner  to  the  compensation  to  be  made  in 
in  respect  of  such  land,  or  if  such  party  respect  thereof,  and  if  in  any  case  the 
and  the  Commissioner  shall  not  agree  as  .  compensation  claimed  shall  not  exceed 
to  the  amount  of  compensation  to  be  one  hundred  pounds,  the  same  shall  be 
paid  by  the  Commissioner  for  the  settled  by  two  Justices,  and  if  the  corn- 
interest  in  such  lands  belonging  to  such  pensation  claimed  or  offered  shall  exceed 
party  •  .  or  for  any  damage  that  one  hundred  pounds,  the  same  shall  be 
may  be  sustained  by  him  by  reason  of  settled  by  arbitrators  as  hereinafter 
the  execution  of  the  works,  the  amount    provided." 

of  such  compensation  shall  be  settled  in  Sec.  76. — "  Every  such  lessee  as  last 
the  manner  hereinafter  provided  for  aforesaid  shall  be  entitled  to  receive 
settling  cases  of  disputed  compensa-  from  the  Commissioner  compensation 
tion    •     •"  for  the    damage    done  to  -him  in  his 

Sec.  25. — "  If  no  agreement  be  come  tenancy  by  reason  of  the  severance  of 
to  between  the  Commissioner  and  the  the  lands  required  from  those  not 
owner  of  or  parties  by  this  Act  enabled  required,  or  otherwise  by  reason  of  the 
to  sell  and  convey  or  release  any  lands  execution  of  the  works." — 2  01.  Stat, 
taken  or  required  for,  or  injuriously    1896-7  snd  1910. 
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1884  only   apply    to   "land  injuriously  affected,"  and 

Ohlbn-  iiot  to  persons  or  chattels  injuriously  affected  by  the  exeea- 

80HLAOKB  jj^j^  q£  ^Qftg,      Our  claiui  is  made  under  sec.  76  (2)  whicli 

The  gives  us  a  general  right  to  compensation  for  damage  done  by 

FOB  reason  of  the  execution  of  the  works.     [He  cited  CvUan  t. 

Railways.  ^ 

Pearce  (3);   Evans  v.  Roberts  (4);   Sainsbury  v.  MatOiews  (5) 
Marshall  v.  Green  (6). 

Salomons,  Q.C.  {Nash  with  him)  showed  cause — If  the  plaintiff 
wishes  to  take  advantage  of  sec.  76  (2)  he  must  claim  as  a  lessee, 
not  as  the  owner  of  a  chattel,  and  then  sees.  24  and  25  apply. 
Besides,  in  the  declaration  he  claims  as  a  lessee.  [He  referred  to 
sees.  18,  24,  25,  41,  76  and  84,  87.] 

Pilcher  in  reply — Sees,  24,  25  apply  only  to  compensation  for 
land  being  taken  ;  but  sec.  22,  providing  for  notice,  applies  to  al! 
compensation  for  damage  caused  by  reason  of  the  Act  Oar 
common  law  right  to  sue  for  damages  has  not  been  taken  away 
by  the  Act. 

Martin,  C.J.  SiR  J.  Martin,  C.J.  (after  stating  the  facts),  said  there  could 
be  no  doubt  that  a  person  in  the  position  of  plaintiff— that  is  to 
say,  a  lessee  of  land  taken  for  railway  purposes — is  in  a  position 
to  make  a  claim  to  compensation  from  the  Government  for  hav- 
ing been  injured  by  the  land  being  so  taken.  The  different  beads 
under  which  compensation  may  be  given  are  set  forth  in  the  24th 
section.  [His  Honour  read  the  section  (2).]  The  material  words, 
so  far  as  this  controversy  is  concerned,  are  as  follows: — "  or  for 
any  damage  that  ma3*  be  sustained  by  him  by  reason  of  the 
execution  of  the  works.''  It  is  said  here  that  the  damage  which 
the  plaintiff  sustained  was  not  the  taking  away  of  the  land,  bat 
the  injury  to  his  crops.  That  is  precisely  one  of  those  things  as 
to  which  by  this  24th  section  it  is  contemplated  that  the  person 
whose  land  is  taken  away  and  the  Commissioner  may  come  to  an 
agreement.  It  is  provided  that  in  the  case  of  non-agreement  the 
compensation  is  to  be  ascertained  in  the  mode  pointed  out  bjthe 

(2)  See  note  (I)  on  previoua  page.  (4)  5  B.  &  C.  829. 

(3)  3  S.C.R.  200.  (5)  4  M.  A'W.  343. 

(6)  1  C.P.D.  35. 
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Act    Now  the  Act  provides  that  when  the  claim  is  under  lOOt        1884 
it  most  be  taken  before,  and  be  determined  by,  two  justices  of      ohlin- 
the  peace  or  arbitrators.    In  this  case  those  steps  were  not  taken.  «. 

The  plaintiff,  however,  says — "  We  are  not  claiming  for  the  land,  commis8iokxr 
but  only  for  the  value  of  the  crops."  But  the  plaintiff  is  making  j^^^ts. 
a  claim  which  this  Act  contemplates  shall  be  disposed  of  in  a 
particular  way.  The  plaintiff  having  an  interest  in  the  land,  and 
having  the  right  to  make  a  claim  for  compensation,  either  for  the 
value  of  the  land  taken  or  for  the  crop  growing  upon  it,  thought 
it  best  to  claim  for  the  value  of  the  crop.  That  being  so,  the  Act 
points  out  how  the  claim  shall  be  disposed  of,  namely,  by  submit- 
ting it  to  two  justices  of  the  peace  or  to  arbitration.  This  not  having 
been  done,  the  claim  is  not  made  out.  It  is  said,  however,  that  the 
76th  section  of  the  Act  gives  power  to  the  plaintiff  to  go  outside 
the  land  and  sue  for  the  injury  to  the  crops.  But  that  section 
only  deals  with  the  extent  of  the  compensation  a  person  may 
claim.  The  mode  of  obtaining  it  is  pointed  out  in  the  sections 
referred  to  by  Mr.  Salomons. 

WiNDEYEB,  J.  The  plaintiffs  argument  amounts  very  much  to  Windeytr^  J. 
this,  that  because  he  does  not  come  here  claiming  any  damage  for 
the  loss  of  the  residue  of  the  land,  but  simply  for  injury  to  the 
crop  destroyed  when  the  land  was  taken,  therefore  he  was  not 
boimd  by  the  18th  and  25th  sections  of  the  Act.  The  question  is 
whether  the  plaintiff  is  one  of  those  persons  of  whom  the  Legis- 
lature has  said  that  they  must  make  their  claims  to  compen- 
sation in  a  particular  way.  It  is  argued  that  a  growing  crop  is 
not  an  interest  in  land.  But  the  plaintiff  is  not  simply  in  the 
position  of  a  person  who  has  bought  a  growing  crop;  he  is  the 
leasee  of  the  land,  and  he  therefore  has  an  interest  in  the  land. 
It  appears  to  me,  therefore,  that  he  was  clearly  bound  to  proceed 
in  the  manner  pointed  out  by  the  Act. 

Sir  O.  Innes,  J.     The  case  at  the  outset  of  the  argument  was      Imts,  J. 
that  the  plaintiff  was  merely  and  simply  in  the  position  of  a  person 
who  had  purchased  a  growing  crop.     If  that  were  so,  then,  on  the 
cases  cited,  the  plaintiff  would  be  entitled  to  succeed;  but  when 
it  is  seen  that  the  plaintiff  is  the  lessee  of  the  land,  and  that  the 
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damage  for  which  compensation  is  now  claimed  was  sustained  by 
him  as  such  lessee,  it  is  plain  that  the  25th  section  applies,  tad 
that  as  the  requirements  of  the  section  have  not  been  carried  out 
the  defendant  is  entitled  to  succeed. 

RvZe  discharged,  with  cosU. 

Attorneys  for  plaintiff:  Betts  <t  Carter,  by  Iceton  Jk  FaUhfuU. 
Attorney  for  defendant:  WiUiams,  Crown  Solicitor. 


Nov.  6. 


Martin,  C.J. 
FauceUy  J. 

and 
InneSf  J. 


CHISHOLM  AND  Othibs  v.  GOMINO  anb  Othkbs. 

LimitcUion  qf  actum — AUomment  to  ovmer  by  per$mu  m  advene  pouettncm. 

Ejzctmbkt.  The  Und  was  granted  to  the  plaintifis'  predeoeaaon  in  title  ia 
1835.  In  1847,  M.  P.,  one  of  the  defendants,  went  into  powession  advenely  to  the 
plaintiffB.  Some  time  afterwards,  M.  P.  went  away,  leaving  his  wife  and  cbildfaB 
in  possession.  It  appeared  that  he  became  lunatic,  and  was  lodged  in  an  asylum, 
where  he  now  is.  In  1864,  in  consequence  of  some  steps  which  the  plaintiffs  took, 
or  contemplated  taking,  for  the  purpose  of  ejecting  M.  P.'s  wife  and  family  fron 
possession  of  the  land,  an  interview  took  place  at  the  office  of  the  attorneys  for  the 
plaintiffs,  when  the  wife  of  M.  P.  signed  a  document  by  which  she  agreed  to  bold 
the  land  for  the  plaintiffs,  as  caretaker,  paying  them  a  nominal  rent;  snd  elie 
attorned  to  the  plaintiffs  as  their  tenant.  The  present  action  being  brought  witfain 
twenty  years  from  the  execution  of  the  document  of  1864,  the  jury  retuzned  a  ver- 
dict for  the  plaintifib.    On  motion  for  a  Rule  nwt  for  a  new  trial, 

Hdd,  that  the  attornment  by  the  wife  of  M.  P.  was  equivalent  to  poesosrios 
being  taken  of  the  land  by  the  plaintiffs  as  owners  of  the  legal  estate,  and  opented 
to  stop  the  running  of  the  Statute  against  them.    Bule  refused. 

Ejectmbint  to  recover  possession  of  eight  acres  of  land  at  Lane 
Cove.  The  action  was  tried  on  23rd  and  24th  September  before 
His  Honour  Sir  G.  Innes.    Verdict  for  the  plaintiflk 

The  facts,  as  found  by  the  jury,  are  stated  in  the  judgment 
(given  below)  of  His  Honour  the  Chief  Justice. 

Salomons,  Q.C.  (Eeydon  with  him),  on  5th  November,  for  the 
defendants,  moved  for  a  Bule  nisi  for  a  new  trial  on  the  gronnds 
(inter  alia) — 1.  That  the  finding  of  the  jury  that  there  had  been 
an  entry  upon  the  land  in  question  by  the  plaintiffs  within  twenty 
years  after  the  beginning  of  the  defendants'  occupation  was  against 
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evidence  and  the  weight  of  evidence.     2.  That  the  acceptance      *  1864 
by  the  defendant  Margaret  Page  the  elder,  of  a  lease  from  t^    Chishoui 
plaintiffs'  predecessor  in  title  did  not  amount  to  an  entry  by  the     r^^' 
plaintiffs'   said  predecessor  in  title  as  against  the  defendant 
Maximilian  Page. 

We  admit  that  the  plaintiffs  proved  a  good  documentary  title ; 
but  we  contend  that  there  has  been  undisturbed  adverse  pos- 
session since  1845,  when  Bradbury  went  into  occupation  of  the 
land.    The  possession  of  the  wife  was  the  possession  of  the  hus- 
band.  The  attorney's  clerk,  by  serving  the  writ  of  ejectment,  did 
not  make  an  entry  on  the  land  of  which  plaintiffs  could  take 
advantage  in  this  action.    No  one  has  ever  been  in  possession  of 
this  land  claiming  under  the  grant  from  the  Crown ;  and  this 
case,  therefore,  falls  within  the  provisions  of  sec.  3  of  the  Statute 
of  Limitations  (1),  and  the  time  runs  from  the  time  "  at  which 
the  person  claiming  as  aforesaid,  or  the  person  through  whom  he 
claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument/'  that  is  to  say,  from  the  time  of  the  issue  of  the 
Crown  grant. 

[Sir  J.  Mabtin,  C.J.  It  has  been  frequently  held  by  this  Court 
that  where  the  owner  has  never  been  in  possession  of  the  land, 
the  Statute  only  begins  to  run  from  the  time  when  some  one 
goes  into  occupation  intending  to  hold  the  land.  The  decision 
in  HarTiett  v.  Oreen  (2)  amounted  only  to  this,  that  a  plaintiff, 
relying  on  a  title  by  possession,  cannot  eject  a  person  having 
documentary  title,  who  has  obtained  possession  of  the  land. 
Bat   he   would   succeed  as  a   defendant   in  a  similar  action 

(1)  3  ft  4  Wil.  IV.,  0. 27, 8.  3,  enactB—  estate  or  interest  in  the  poueesion  or 

"That  in  the  conBtmction  of  this  Act  receipt  of  the  profits  of  the  land,  or  in 

the  right  to  make  an  entry  or  distress,  receipt  of  the  rent,  and  no  person  en- 

or  bring  an  action  to  recover  any  land  or  titled  under  sach  instniment  shall  have 

rent,  ahidl  be  deemed  to  have  first  ac-  been  in  snch  possession  or  receipt,  then 

wned  at  sach  times  as  hereinafter  men-  snch  right  shall  be  deemed  to  have  first 

tioned ;  that  is  to  say,    .    .    when  the  accrued  at  the  time  at  which  the  person 

person  claiming  snch  land  or  rent  shall  claiming   as   aforesaid,   or  the   person 

claim  in  reapeot  of  an  estate  or  interest  through  whom  he  claims,  became  en- 

in  poasession,  granted,  appointed,    or  titled  to  such  possession  or  receipt  by 

otherwise  assured  by  any  instrument  virtue  of  such  instrument.     .     .     ." 

(other  than  a  will)  to  him,  or  some  per-  3  ChiUy^B  8UU.  20-31. 
son  through  whom   he   claims,   by    a        (2)  4  N.S.W.  L.R.  292. 
person   being  in  respect  of   the  same 
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iflM       b«mgbt  by  the  real  owner.    Hk  Honour  also  referred  to  Siwtl 

'^  The  facts  of  this  case  are  diflferent  from  those  in  the  authority 

last  cited.  There  was  no  entry  on  the  land  by  the  plaintife.  The 
lease  was  only  an  acknowledgment  of  title,  and  is  not  a  constrtu!- 
tive  entry  by  the  plaintiflfe'  predecessors  in  titie. 

Martin  C  J       SiB  J.  Mabtin.  C.  J.    This  was  an  action  of  ejectment  bro^ 

Martin,  C  J.        b  ^^^^^  ^  ^^^^^  ^^^.^^^  ^j  ^.g,,  ^^  ^,  ^^ 

line  Cove.    The  grant  from  the  Crown  of  this  knd  w«  »«d 

in  February,  1835,  to  James  Chisholm.  and  from  James  CJhishok 

by  various  devises,  the  ownership  of  it  has  descended  to  tte 

plaintiffs.    There  is  no  question  whatever  as  to  the  legal  faje 

of  these  plaintifife ;  no  point  is  raised  in  respect  of  .t     m 

defence  set  up  to  this  action  by  the  defendants  is,  that  the  plamt* 

are  barred  by  the  Stcauie  of  limitations  from  recovenng  posse^ 

sion  of  the  land  by  an  action  of  ejectment.    Altiiough  the  gmi 

was  issued  in  1835.  no  one  appears  to  have  gone  into  poMe«« 

«ntU  1845     The  land  is  said  to  have  been  unenclosed  at  the  tuM 

:fte^t.  and  itstill  remains  in thatsUt.    In  1842 one Bnjd- 

C  a^«  to  have  been  in  possession,  and  in  1845  anot^ 

p^„  Lipied  the  land,  but.  according  to  the  finding  of  the 

C  these  persons  were  not  possessed  .f  it  in  such  a  ^J 

n^  be  able  to  defend  an  action  of  ejectment  brought  ag««t 

Thera  by  the  owners,  they  not  intending  to  exercise  domnuon 

^tlTit    The  jury  found  that  the  Statute  did  not  run  agamst  the 

Z  owners  uS847.    In  that  year  one  of  the  persons  wh^ 

He  appears  in  tiiis  action  as  a  defendant.  Maximihan  R^ 

Zi  po^on  of  this  property,  and  buUt  some  ^  st^ 

^it.    He  remained  there  for  some  time,  when  he  disappe«j 

his  fiunily  then  not  knowing  where  he  had  gone  to.    It  h^ 

^pir^  that,  some  time  after  his  disappe«ance.  he  he«.M 

\ZL  «^d  was  sent  to  the  QladesviUe  Asylum^  wher^he^ 

Zcl  Earned.     His  wife  and  daughter  stayed  on  the  ^ 

PjZa  the  time  when  Maximilian  Page  went  away  «*• 


now. 


(3)  9  Bz.  562;  23  UJ.  Bz.  194. 
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If  nothing  more  had  appeared  in  this  case  but  the  fact  of  Page       1884 

f(o\ng  into  possession  in  1847,  the  plaintiffs  would  clearly  have    orisholm 

been  out  of  court,  because  this  possession  by  Page  went  back  to     ^^* 

a  period  longer  than  twenty  years  ago.    But  there  is  evidence 

that  in  1864  the  plaintiffs  took  steps  to  recover  possession  of 

this  property.      It   appears   that   a   person    from    the    office 

of  the  plaintiffs'  attorneys  went  on  to  the  property  on  more 

than  three   different  occasions,  and   there   had   an  interview 

with   Mrs.    Page.      This    interview    resulted    in    the    Pages 

going  to  Sydney  to  the  office  of  these  attorneys.    A  discussion 

then  arose  as  to  the  property,  and  it  was  intimated  to  the  Pages 

that  they  would  be  turned  out  of  possession.     On  the  occasion  of 

that  interview  a  document  was  drawn  up  and  signed  by  Mra. 

Page,  by  her  mark,  and  attested  by  her  daughter,  a  girl  of  eighteen 

years,  and  also  attested  by  the  clerk  of  the  attorneys.    This  clerk 

states  that  this  document  was  read  over  to  Mrs.  Page  and  its 

contents  explained  to  her.    The  daughter  also,  although  at  first 

she  did  not  recollect  it,  had  certified  that  this  document  was  fully 

explained  to  her  mother.    This  instrument  is  a  clear  attornment 

to  the  plaintiffs  by  Mrs.  Page. 

There  is  an  acknowledgment  of  their  title,  and  an  admission  of 
the  willingness  of  Mrs.  Page  to  hold  under  them  and  to  pay 
them  rent.  This  document  was  signed  at  the  time  when  an 
action  of  ejectment  was  brought,  or  was  about  to  be  brought  by 
the  plainiifis,  in  order  to  get  possession  of  the  property.  It  does 
not  appear  whether  that  action  was  carried  on  to  judgment ;  but 
no  execution  seems  to  have  been  issued. 

This  present  action  is  brought  within  twenty  years  from  the 
making  of  this  attornment  by  Margaret  Page.  The  chief  question 
for  our  determination  is,  whether  what  took  place  on  the  occasion 
of  the  interview  in  the  office  of  the  plaintiffs'  attorneys,  Messrs. 
Norton  and  Barker,  in  1864,  was  equivalent  to  putting  these 
plaintiff  into  possession  of  the  land,  because,  if  it  is  not,  this 
action  has  been  brought  too  late,  and  the  verdict  should  be  for 
the  defendants. 

It  is  clear  law  that  if  a  person  is  out  of  possession  of  land,  of 
whidi  he  is  the  legal  owner,  for  nineteen  years,  and  if  some  other 
person  is  in  possession,  holding  adversely  to  the  legal  owner,  for 

HH2 
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1884  leas  than  twenty  years,  then  if  the  person  in  occopation  retires 
CHisHOLif  from  possession  of  the  land,  and  leaves  it  vacant,  the  owner  miy 
CoioNo.  come  in  and  resume  possession,  and  stop  the  running  of  the  Sta- 
tute, and  thus  acquire  a  new  point  of  departure.  All  the  preTiom 
years  will  go  for  nothing,  because  the  owner  has  got  possesskn 
before  being  barred  by  the  Statute.  Adverse  possession  for  nioe- 
teen  years,  or  for  any  other  number  of  years  short  of  twenty, 
will  go  for  nothing  against  the  real  owner.  As  to  the  correctnea 
of  that  view  there  is  no  dispute.  But  the  point  is  whether  ftii 
attornment  by  the  wife  of  Maximilian  Page  is  equivaleoi  to 
possession  being  taken  of  the  land  by  the  plaintiffs,  the  ownen 
of  the  legal  estate. 

I  am  of  opinion  that  it  is  equivalent  to  such  taking  possessioL 
It  is  said  that  this  attornment  is  a  thing  which  cannot  be  donebj 
the  wife  without  the  authority  of  the  husband.  But  it  is  nota  ques- 
tion of  a  wife  parting  with  some  property  belonging  to  her  husbani 
Page  had  no  property  in  the  land  which  could  be  dealt  wiih. 
The  question  is  solely  one  of  possession — who  was  on  the  groiind 
The  person  in  actual  possession  was  Airs.  Page,  with  whom  the 
plaintiff,  as  the  legal  owners,  could  alone  treat.  They  could  ttke 
possession,  either  by  going  there  and  finding  nobody  on  the 
ground,  or  else  by  taking  the  attornment  of  persons  actually  in 
possession.  They  were  not  obliged  to  make  search  for  ^JtYimilUn 
Page.  The  person  actually  there,  and  the  only  person  exercisiog 
dominion  over  the  land,  agreed  to  give  it  up.  She  was  the  only 
person  who  could  enter  into  such  an  agreement  What  was 
done  upon  the  occasion  of  the  interview  I  have  referred  to  was 
equivalent  to  a  taking  possession  of  the  land  by  the  plaintifib.  Tbe 
Statute  ceased  to  run  at  the  time  of  this  attornment,  and  if,  by 
subsequent  occurrences,it  became  necessary  for  the  plaintifis  to  take 
proceedings  within  twenty  years  to  oust  these  people,  the  phun- 
ti&  had  a  perfect  right  to  do  so.  These  twenty  years  have  not 
elapsed,  and  the  plaintifis  are  therefore  entitled  to  bring  this  action. 

There  is  another  point  taken  on  behalf  of  the  defendants.  This 
colony  was  founded  in  1788.  On  the  taking  possession  of  this 
territory  by  the  representative  of  the  Crown,  the  King  at  that 
tirne^  and  the  Queen  since,  is  the  actual  possessor  of  all  the  waste 
lands  in  the  colony.    It  is  said  that  J  as.  Chisholm  did  not  go  into 
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*  possession  of  this  land.    It  is  gravely  contended  tbat  a  person        1884 
z    getting  a  grant  from  the  Crown,  and  not  taking  possession  of  the    chisholm 
1  land  so  granted  for  over  twenty  years,  has  no  right  to  it,  and  that 
the  first  person  who  may  walk  over  it  would  be  entitled  to  keep 
it    The  law  is  not  so.     It  is  clear  that  a  person  obtaining 
.    a  conveyance  of  property  is  not  bound  to  take  possession  of 
it  at  once.    The  limitation  of  twenty  years  does  not  arise  until 
there  has  been  some  person  in  possession  adversely  to  the  true 
owner.     It  is  then  only  that  the  right  of  entry  arises.    That 
was  held  to  be  the  law  in  Laing  v.  Bain  (4),  but  it  does  not 
require  that  case  to  establish  it 

Faucett,  J.    I  am  entirely  of  the  same  opinion.    The  posses-   FawxUy  J. 
sion  of  Bradbury  need  not  be  considered,  because  the  jury  found 
-   that  it  was  not  such  as  would  defeat  the  rights  of  the  plaintiffs. 

We  now  come  to  the  possession  of  the  land  by  the  Pages.  But 
for  what  occurred  in  1864,  Page  would  be  entitled  to  retain  the 
land.  The  whole  case  turns  on  what  occurred  at  the  interview  in 
the  office  of  the  plaintiffs'  attorneys,  and  the  point  is  whether 
what  happened  there  was  equivalent  to  a  taking  possession  of  the 
land  by  the  true  owners.  Page  was  then  away,  and  therefore  he 
was  not  in  possession.  But,  notwithstanding  his  absence,  the 
Statute  would  run  against  the  true  owners.  The  people  then 
having  actual  possession  of  the  land,  however,  had  power  to  give 
it  up;  and  the  true  owners  would  then  have  the  right  to  take 
possession.  Instead  of  taking  that  course,  the  plaintiffs  make  an 
arrangement  with  the  persons  in  possession,  by  which  these  latter 
agree  to  become  tenants  of  the  true  owners,  and  attorn  to  them 
as  such,  and  agree  to  act  as  caretakers  for  them.  The  defendants 
thus  agreed  to  hold  the  land  for  the  plaintiffs,  and  their  possession 
became  the  possession  of  the  plaintiffs. 

As  to  the  point  taken  on  behalf  of  the  defendants,  that 
Maximilian  Page  must  be  treated  as  in  possession  during  the 
time  that  he  was  in  the  lunatic  asylum,  it  only  requires  to  be 
stated  in  order  to  show  that  it  is  not  maintainable. 

Sir  G.  Innes,  J.    I  am  of  the  same  opinion.     I  thought  at  the    Itmea,  J. 
trial  that  there  was  sufficient  evidence  to  go  to  the  jury  to  show 

(4)  Knox  264. 
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1884  that  there  had  been  an  entry  into  possession  by  the  plaintiff  in 
C^iaHouc'  1864.  The  jury  found  that  there  was  such  an  entry,  and  I  ihiiik 
GoMiMo  ^^^^  there  was  sufficient  evidence  to  support  that  finding.  Mr. 
Salomons'  argument  altogether  gives  the  go-by  to  the  4th  section 
of  the  Statute  of  Limitations.  The  same  kind  of  argument  wis 
addressed  to  the  Court  in  the  case  of  Smith  v.  Lloyd  (5),  where 
PoUock,  C.B.,  says,  at  p.  568: — "A  right  of  entry  supposes  that  the 
party  who  seeks  to  avail  himself  of  that  right  has  been  out  of 
possession,  that  is  to  say  that  he  has  either  never  been  in  posses- 
sion, or  has  been  dispossessed.  Now  suppose  a  person,  being  the 
owner  of  two  sets  of  chambers,  one  of  which  is  immediately  aboTe 
the  other,  demises  the  upper  set  only,  he  would  have  a  perfect 
right  to  enter  the  lower  set  although  he  had  never  been  near 
them  for  fifty  years."  Parke,  B.,  in  his  judgment  (p.  572)  says, 
''We  have  not  the  slightest  doubt  that  the  title  of  the  grantees  of 
the  mines  is  not  barred  in  this  case  under  3  Will.  lY.,  c  27,  ss.  2 
b  3,  for  we  are  clearly  of  opinion  that  the  Statute  applies  not  to 
cases  of  want  of  actual  possession  by  the  plaintiff,  but  to  cases 
where  he  has  been  out  of  and  another  in  possession  for  the 
prescribed  time.  There  must  be  both  absence  of  possession  by  the 
person  who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within 
the  Statute.  We  entirely  concur  in  the  judgment  of  Blackbume 
C.  J.,  in  McDonnell  v.  M'Kinty  (6),  and  the  principle  upon  which 
it  is  founded." 

Rule  refused. 

Attorneys  for  the  defendants:  Slattery  Jk  Heydoru 

(5)  9  Ex.  662;  23  L.J.  Ex.  194.  (6)  10  Ir.  C.L.  Rep.  511 
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Bmphyen*  Liability  Act  (46  Vic.  No,  6)  sec.  9^Seafnm  not  wUhki  the  enactment.   ^^  yj^  23 

Seo.  9  of  the  Employers*  Liability  Act  enacts  that  the  expression  '*  workman" 
means  a  railway  servant,  and  any  other  person  who,  being  a  labourer,  servant  in  Martin,  C.J. 
husbandry,  jonmeyman,  artificer,  handicraftsman,  miner,  or  otherwise  engaged  Windey^,  J., 
in  manual  labour.      .     .    .    has  entered  into  or  works  under  a  contract  with  an     j^^  j 
employer. 

Held,  that  a  seaman  employed  on  board  a  vessel  does  not  come  within  the 
•hove  definition  of  a  "  workman."  Therefore,  in  an  action  by  a  seaman  to  recover 
damages  for  personal  injuries  sustained  by  him  while  working  .on  board  one  of  the 
defendants'  vessels,  and  caused  by  the  negligence  of  the  defendants'  servants,  a 
verdict  for  the  plaintiff  was  set  aside,  and  it  was  ordered  that  a  verdict  be  entered  - 
for  the  defendants. 

District  Court  Appeal.  The  action  was  brought  by  a  sea- 
man employed  on  one  of  the  defendants'  vessels  to  recover  damages 
for  personal  injuries  caused  to  him  by  the  negligence  of  the 
defendants'  servants.  The  learned  District  Court  Judge  gave 
a  verdict  for  the  plaintiff. 

The  defendants  having  obtained  a  Rule  nid  to  set  aside  the 
verdict  and  enter  a  verdict  for  them  on  the  ground  that  the 
provisions  of  the  "Employers*  JUahUity  Act"  (46  Vic.  No.  6)  did 
not  apply  to  seamen : — 

Salomons,  Q.C.  {O'Cormor  with  him),  now  (Nov.,  17,  18,) 
moved  to  make  the  Rule  absolute — The  enactment  on  which 
this  case  turns  is  sec.  9  of  the  Employers'  Liability  Act  (1),  which, 
we  contend,  does  not  apply  to  seamen,  whose  occupation  bears 
no  analogy  to  those  of  the  trades  there  mentioned.  Sailors  and 
apprentices  to  the  sea  are  specially  provided  for  by  the  Sea/men's 

(1)  46  Vic.  No.  6,  sec.  9,  enacts : —  who,  being  a  labourer,  servant  in 
"For  the  purposes  of  this  Act,  unless  husbandry,  journeyman, artificer,  handi- 
the  context  otherwise  requires,  the  ex-  craftsman,  miner,  or  otherwise  engaged 
pression  'person  who  has  superin-  in  manual  labour,  whether  under  the 
tendence  entrusted  to  him,'  means  a  age  of  twenty-one  years  or  above  that 
person  whose  sole  or  principal  duty  is  age,  has  entered  into  or  works  under  a 
that  of  superintendence,  and  who  is  contract  with  an  employer,  whether  the 
not  ordinarily  engaged  in  manual  labour,  contract  be  made  before  or  after  the 
The  expression  'employer'  includes  a  passing  of  this  Act,  be  express  or  im- 
body  of  persons  corporate  or  unincorpor-  plied,  oral  or  in  writing,  and  be  a  con- 
ate.  The  expression  '  workman'  means  tract  of  service  or  a  contract  personally 
a  railway  servant,  and  any  other  person  to  execute  any  work  or  labonr  ** 
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Laws  Conaolidatian  Act  (2),  by  which  the  masters  and  owners  of 
ships  are  made  liable  to  certain  obligations  in  case  of  accidents 
to  any  members  of  the  crews  of  their  vessels.  We  also  refer  to 
Morgan  ▼.  The  London  Omnibus  Coy.  (3). 

0,  B.  Simpson  for  the  plaintiff  showed  cause — The  Rale 
of  ^usdem  generis  is  ordinarily  applied  to  the  words  "  or  other 
persons."  The  words  in  this  section  are  "  or  otherwise  engaged 
in  manual  labonr.''  The  words  ''  manual  labour  "  afford  the  test 
whether  any  particular  class  of  persons  come  within  the  pro- 
visions of  the  Act:  See  the  judgment  of  Lindleg,  J.,  in  the 
report  of  the  case  of  Orainger  v.  Ayndey  (4). 

[Sib  J.  Mabtin,  C J.      In  that  case  the  question  was  as  to  the 

jurisdiction  of  the  Court  trying  the  action.] 

• 
R  V.  Payne  (5) ;  Schaffers  v.  General  S.  K  Coy.  (6).    The 

Statute  is  a  remedial  one,  and  should  be  construed  in  favour  of  an 

extended  and  not  of  a  restricted  appIicatioiL     Sec.  10  of  38  &  39 

Yic.  c.  90,  is  similar  to  sec.  9  of  our  Act,  and  sec  13  (7)  expressly 

provides  that  it  shall  not  apply  to  seameiL     The  latter  section  is 

repealed  by  sea  11  of  43  &  44  Vic.  c.  1 6  (8).   A  railway  servant  is 

first  mentioned  in  sec  8  of  43  &  44  Vic  c.  42  (9).      Those  Acts 


(2)  27  Vio.  No.  13,  2  OL  Stai.  2115. 
See  aec.  66,  p.  2133. 

(3)  12  Q.B.D.  201. 

(4)  6  Q.B.D.  182. 

(5)  L.K.  1  C.C.E.  27. 

(6)  10  Q.B.D.356. 

(7)  38  ft  39  Vio.  o.  90,  mo.  10,  en* 
acts — "In  this  Act  the  expression 
<  workman '  does  not  inolade  a  clomestio 
or  menial  servant ;  but,  save  as  afore- 
said, means  any  person  who,  being  a 
laboorer,  servant  in  hnsbondry,  jonmey- 
man,  artificer,  handicraftsman,  miner, 
or  otherwise  engaged  in  manual  labour, 
whether  nnder  the  age  of  twenty-one 
years  or  above  that  age,  has  entered 
into  or  works  nnder  a  contract  with  an 
employer.    .    .    .*' 

Sec.  la— ".    .    .   This  Act  shall  not 
apply  to  seamen  or  to  apprentices  to  the 


c« 


sea  service. 


» 


(8)  43  ft  44  Vio.  o.  16,  sec  11,  «b- 
"The  thirteenth  section  of  the 

JBmployen  and  WorimmAetof  19JW* 
shall  be  repealed  in  so  far  as  it  opentei 
to  exclude  seamen  and  apprentices  to 
the  sea  service  from  the  said  Act;  and 
the  said  Act  shall  apply  to  seamen  and 
apprentices  to  the  sea  service  accord- 
ingly. But  such  repeal  shall  not,  in  tke 
absence  of  any  enactment  to  the  cod- 
trary,  extend  to  or  affect  any  provisioa 
contained  in  any  other  Act  of  Parliament 
passed,  or  to  be  passed,  whereby  *woik* 
man'  is  defined  by  reference  to  tiw 
persons  to  whom  the  *  Employen  sni 
Workmen  Act  1875*  applies." 

(9)  43  ft  44  Vic.  c  42,  sec.  l,eiiseti 
— "Where,  after  the  commencement  of 
this  Act,  personal  injury  is  caused  to  a 
workman  .  .  by  reason  of  the  oegti- 
gence  of  any  person  in  the  service  of  the 
employer  who  has  any  saperinteDdsDce 
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were  in  force  at  the  time  that  our  Employera'  LidbUity  Act  was       1884 
passed,  and  the  mention  of  railway  servants  in  sec  9  (10)  shows     Hanbok 
that  those  enactments  were  then  before  our  Legislature.      In    xhs^Aus- 
Lowther  v.  The  Earl  ofBadnor  (11),  the  words  were  "and  other   ™^^^^ 
labourers/'  and  it  was  there  held  that  the  enactment  extended  to  Natioatiok 

Cot 

labourers  of  all  descriptions.  The  &cts  of  the  case  now  before 
the  Court  show  that  the  injury  to  the  plaintiff  was  caused  while 
he  was  doing  labourer's  work. 

Salonions  in  reply — ^The  railway  servant  is  only  mentioned 
in  43  &  44  Vic  c.  42,  s.  8;  but  the  seaman  is  not  men- 
tioned in  that  Act  There  are  a  number  of  provisions  in  our  Act 
which  show  that  it  was  not  intended  to  apply  it  to  the  case  of 
seamen,  whose  occupation  is  more  hazardous  than  that  of  other 
classes  obtaining  their  living  by  manual  labour.  The  class 
of  seamen  is  also  a  larger  class  than  any  of  the  classes  specifically 
mentioned  in  sec.  9  of  our  Act. 

[Sm  G.  Innes,  J.    A  fireman  and  stoker  on  board  a  steamer  is 
a  labourer :  Wilson  v.  Zulueta  (12).] 

If  seamen  are  within  the  Act,  then  so  would  the  mate  of  a 
vessel  be,  for  he  is  ordinarily  engaged  in  manual  labour. 

Sib  J.  Martin,  C.J.  (Nov.  18).  The  action  in  this  case  was  Martm,  c.J. 
brought  in  the  District  Court  by  the  plaintifi",  a  seaman  in  one 
of  the  defendants'  vessels,  to  recover  damages  for  injuries  caused 
to  him  by  the  negligence  of  the  defendants'  servants,  which 
negligence,  it  is  conceded,  would  make  the  defendants  liable 
if  the  Act  46  Vic.  No.  6  applies  to  the  case  of  a  seaman.  The 
sole  question,  therefore,  for  our  determination  is  whether  that 
Act  is  applicable  to  this  case. 

eatmsted  to  him,  whilst  in  the  exercise  Sec.  8. — "    .     .     .     The  expression 

of  sQch  superintendence    .    .     .    the  'workman'  means  a  railway  servant, 

workman    .     .    .    shall  have  the  same  and  any  person  to  whom  the  *  Emphyers 

right   of    compensation   and   remedies  and  Workmen  Act  1876'  applies." 

against  the  employer  as  if  the  workman  (10)  See  note  (1)  on  page  447. 

had  not  been  a  workman  of,  nor  in  the  (11)  8  East  113. 

service  of  the  employer,  nor  engaged  in  (12)  14  Q.B.  405;  19  L.J.  (2.B.  49. 
his  work." 
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1884  There  are  some  difficalties  in  the  interpretation  of  this  enact- 

Hahb^T"  mont.    Several  Imperial  Statutes  have  been  referred  to.   The 

ThAus.    *"*^  ^®  ^*  ^  ^*  ^^^  ^  ***'  ^^^  *^**^  section  of  which  d^nes 
TRALAsiAK   the  cxpresslon  ''workman/'  used  in  that  Act,  as  follows: — ^"The 

NAviaATiov  expression  '  workman'  does  not  include  a  domestic  or  menial 
^^*  servant;  but,  save  as  aforesaid,  means  any  person  who,  being  a 
labourer,  servant  in  husbandry,  journeyman,  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in  manual  labour  .  .  has 
entered  into  or  works  under  a  contract  with  an  employer.  .  .  ' 
That  Act  was  not  passed  for  the  purpose  of  miLlring  employe 
liable  for  injuries  caused  to  servants  while  in  their  employ,  as  is 
the  case  with  the  Act  now  before  us  for  our  interpretation ;  bat 
it  was  passed  in  order  to  enlarge  the  powers  of  County  Courts  in 
respect  of  disputes  between  employers  and  workmen,  and  to  gire 
other  Courts  a  limited  civil  jurisdiction  in  respect  of  such  dis- 
putes. In  1880  was  passed  the  Imperial  Act,  43  &  44  Vic. 
c.  42,  the  object  of  which  was  to  make  the  employers  of  labour 
liable  for  injuries  to  their  servants  in  cases  where,  before  that 
enactment,  they  would  not  have  been  responsible.  In  the  fitst 
section  of  this  Act  a  number  of  cases  are  pointed  out,  in 
which  the  master  would,  for  the  first  time,  be  made  respon- 
sible for  the  injuries  of  his  servants.  [His  Honour  read  the 
section  (13).] 

At  the  end  of  sea  8  of  the  same  enactment  is  the  following 
definition : — '*  The  word  '  workman'  means  a  railway  servant,  and 
any  person  to  whom  the  Employers  and  Workmen  Act  applies." 
The  definition  of  the  word  "  workman"  in  sec.  10  of  the  Aet 
38  &  39  Vic.  c  90  (14)  I  have  already  read.  No  mention  is 
made  of  seamen  in  this  definition.  Workmen  are  defined  to  be 
railway  servants,  and  the  persons  mentioned  in  sec.  10  of  the  Act 
of  1875  (38  &  39  Vic  c.  90).  Then  comes  our  own  Aet 
(46  yic«  No.  6),  which  was  passed  in  1882,  and  which  to  a  laijp 
extent  is  a  copy  of  the  Imperial  enactment.  Sec.  9  of  our  Act 
is  as  follows: — [His  Honour  read  the  section  (15)].  The  questicm 
is  whether  a  seaman  is  included  in  the  definition  given  of  s 
workman  in  this  section. 

(18)  See  note  (9)  on  pages  448,  449.      (14)  See  note  (7)  on  pag^  44S. 

(16)  See  note  (1)  on  page  447. 
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We  have  been  referred  to  no  English  decision  which  helps  us        1884 
in  the  slightest   degree  in   coming   to  a  determination  here,     havson 
In   the    case    of    Lowther   v.  Earl   of  Radnor  (16)  it    was    th/aub- 

eontended  that  the  words  "other  labourer/'  added  after  the    tralasian 

Stbam 
enumeration  of  certain  kinds  of  servants,  were  to  be  limited  to  Navioatiov 

the  kinds  of  persons  previously  enumerated.    The  Court,  as  one  ' 

would  expect,  held  that  this  could  not  be  so,  otherwise  there 
would  be  no  object  in  inserting  those  words.  The  Court 
accordingly  held  that  some  operation  must  be  given  to  the  words 
''other  labourer."  It  appears  to  me  that  some  effect  must  be 
given  to  the  enumeration  made  in  our  Act  of  different  kinds  of 
workmen,  because,  if  the  Act  were  intended  to  apply  to  every 
person  engaged  in  manual  labour,  there  would  have  been  no  use 
in  inserting  the  words  "  labourer,  servant  in  husbandry,  journey- 
man, artificer,  handicraftsman  or  miner."  If  those  words  were 
omitted,  the  intention  of  the  clause  could  have  been  thus  stated: — 
''The  expression  'workman'  shall  be  applied  to  every  person 
engaged  in  manual  labour."  But  the  Legislature  has  not  done 
this,  but  has  made  the  enumeration  I  have  read.  These  terms 
clearly  do  not  apply  to  seamen;  no  one  of  the  enumerated 
classes  of  labourers  includes  seamen.  Then  comes  the  question, 
what  application  is  to  be  given  to  the  words  "  or  otherwise 
engaged  in  manual  labour."  The  labour  mentioned  in  this 
latter  expression  must  be  labour  of  the  same  kind  as  previously 
enumerated  But  all  these  classes  of  labour  enumerated  include 
only  persons  labouring  on  land.  No  reference  whatever  is  made 
to  persons  engaged  on  board  ship,  as  sailors,  seamen  or  otherwise. 
The  manual  labour  which  was  intended  by  the  Legislature  must 
be  manual  labour  in  some  degree  like  that  enumerated.  Now  a 
seaman  cannot  be  said  to  be  a  person  engaged  in  manual  labour 
similar  to  any  one  of  these  persons  enumerated.  That  being  so, 
it  necessarily  follows  that  this  Act  does  not  apply  to  cases  where 
the  person  injured  is  a  seaman. 

Attention  has  been  called  to  a  section  in  the  Merchjo/rvl 
Seamen's  Consolidation  Act  (27  Vic.  No.  13),  which  is  only  one 
of  a  variety  of  provisions  made  specially  to  provide  for  the  case 
of  seamen  on  board  ship.     That  particular  section  provides  for 

(16)  8  Bast  113. 
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1884       ihe  expenditure  by  the  employer  of  money  to  supply  snigieal 
TTAwanw     and  medical  advice  and  medicine  to  any  seaman  or  apprentiee  to 
-••         the  sea  injured  in  the  ship's  service.    There  are  a  variety  of 
TRALAOAx   othcr  provisious  imposing  obligations  on  the  employers  of  seamen 
Natioatiok  different  from  and  more  extensive  than  those  imposed  by  kw 
'       upon  other  employera     From  the  whole  of  these  enactmentB 
it  can  be  easily  seen  that  the  Legislature  regards  the  relation  d 
the  owner  and  master  of  a  ship  to  the  seamen  on  board  of  a 
different  character  from  any  other  cases  of  master  and  servani 
The  work  the  seamen  do  is  of  a  different  character  altogether 
from  the  work  done  by  other  labourers;  and  the  circumstanees 
under  which  injury  may  be  caused  by  accidents  are  infinitely 
more  numerous  on  board  a  ship  than  on  land.    The  sails  m&y  be 
badly  formed,  the  rigging  defective,  the  crew  not  sufficiently 
numerous  or  capable  of  working  the  ship ;  the  ship  itself  may 
not  be  well  provided  with  charts,  or  may  be  placed  in  a  danger- 
ous position  by  the  negligence  of  the  person  in  charge.     There 
is  a  clause  in  the  Act  under  consideration  which  makes  it  incom- 
bent  on  the  person  injured,  seeking  the  benefit  of  the  Act,  to 
bring  his  action  within  six  months  of  the  accident.    That  is  a 
provision  scarcely  applicable  to  a  seaman  on  board  a  ship  who 
may  not  be  in  a  position  to  give  such  notice.    It  may  be,  how- 
ever, that  the  power  given  to  a  judge  to  dispense  with  the 
notice  would  be  ati  answer  to  an  argument  based  on  that 
enactment. 

Sec.  3  of  our  Act  speaks  of  the  compensation  recoverable  under 
the  Act,  and  says  that  it  "  shall  not  exceed  such  sum  as  may  be 
found  to  be  equivalent  to  the  estimated  earnings  during  the  three 
years  preceding  the  injury  of  a  person  in  the  like  grade  em- 
ployed during  those  years  in  the  like  employment  and  in  the 
district  in  which  the  workman  is  employed  at  the  time  of  the 
injury."  The  term  "  employment  in  the  district'*  is  dearly  not 
applicable  to  the  case  of  a  seaman.  But  that  is  putting  this  case 
on  a  weaker  ground  than  is  necessary. 

The  broad  ground  upon  which  we  think  that  the  Statute 
should  be  interpreted  is  that  the  words  ''otherwise  engaged 
in  manual  labour'*  must  be  limited  to  labour  of  a  similar 
kind  as  is   enumerated  just  before   those   words    were   used. 
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However  strongly  we  may  desire  to  include  the  case  of  a        1884 

seaman  within  the  provisions  of  this  enactment,  it  seems  to     hansok 

me  impossible  for  us  so  to  hold,  having  regard  to  the  ordinary    x^/^^g. 

rules  of  construction.    If  the  words  "or  otherwise  engaged  in    tralasiak 

Steam 

manual  labour"  apply  to  seamen,  then  they  would  apply  to  every  Navioatiok 
person  engaged  in  manual  labour,  and  the  previous  enumeration  ^^' 
of  different  kinds  of  labourers  was  superfluous  and  wholly  un- 
necessary. We  must  give  effect  to  these  words,  and  the  only 
way  to  do  so  is  to  hold  that  where  there  are  special  things  pointed 
out,  followed  by  general  expressions,  then  the  general  expres- 
sions must  be  interpreted  with  reference  to  the  particular  words 
preceding  them.  The  learned  District  Coui*t  Judge  was,  there- 
fore, in  error  in  holding  as  he  did,  and  the  verdict  must  be 
entered  for  the  defendants. 

WiNDEYEB,  J.,  and  Sir  G.  InNES,  J.,  concurred.  Windeyer,  J. 

and 

Verdid  f(yr  plaintiff  set  (xside.     Ver-      **""'   ' 
diet  entered  for  the  defendants, 
vnth  coats. 

Attorneys  for  plaintiff*:  Dun>n  Jk  Lyons. 
Attorneys  for  defendants :  Daintrey  Jk  Jones, 


HANSON  ATO  Wifi  V.  NEWCASTLE  STEAM  NAVIGATION  j^^  2I 

COMPANY. — - 


Neglifience— Accident  to  penon  retun^  to  iht  short  from  a  ve$»d^  Volunteer,      Martin  C.J. 

The  female  plaintiff  went  on  board  a  yessel  of  the  defendants,  then  lying  at  a  ^*^*^l^*  '^' 
wharf  at  Newcastle,  for  the  purpose  of  making  inqniries  as  to  whether  a  seaman  Innes  J. 
employed  on  the  vessel  had  a  parcel  for  her  mother.  This  seaman  was  in  the  habit 
of  carrying  messages  and  parcels  between  the  said  plaintiff's  married  sister  in 
Sydney  and  her  mother  in  Newcastle.  The  plaintiff  went  on  board  by  a  staging, 
placed  by  the  defendants  as  a  mode  of  communication  between  the  vessel  and  the 
shore ;  and  on  her  return  to  the  wharf  by  the  same  means,  having  failed  to  find 
the  seaman  or  to  obtain  the  parcel,  the  stage,  through  the  defendants'  negU- 
gence,  feU  with  the  plaintiff  into  the  water,  causing  the  personal  injuries  for  which 
this  action  was  brought  in  the  I>istrict  Court.  The  judge  having  given  a 
verdict  for  the  plaintiffs  :— 

Heldj  on  motion  to  enter  a  non-suit  {Inne$,  J.,  duhUante),  that  the  verdict  was 
right.    The  female  plaintiff  was  not  a  volunteer,  but  went  on  board  on  business. 
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1884         ^'^  ^^  ^^  inWtalioii  of  the  defendantBi  and  was  entitlad  to  bring  aa  aetion  to 
reeoTer  damages  for  the  injuries  which  she  had  suffered  through  the  defeodiiiti 


Hansov      negligenee. 

Stbam  Distbict  Coubt  Appeal.  The  plaint  stated  that  before,  scl, 
^^oT^^'^  the  defendants  were  possessed  of  a  certain  steamship,  then  lying 
alongside  a  certain  wharf  in  the  harbour  of  Port  Hunter,  and 
connected  with  the  said  wharf  by  a  gangway,  then  the  property 
of  andnnder  the  control  of  the  defendants.  And  the  female  plaintiff 
was  lawfully  passing  over  the  said  gangway  from  the  said  steam- 
boat to  the  said  wharf.  And  the  defendants  by  their  servants 
conducted  themselves  so  negligently  and  unskilfully  in  and  aboat 
the  care,  fastening,  and  management  of  the  said  gangway,  and  in 
and  about  the  care  and  management  of  the  said  steamship,  that  by 
reason  thereof,  while  the  female  plaintiff  was  passing  over  the 
said  gangway  as  aforesaid,  the  said  gangway,  without  any  warn- 
ing to  the  female  plaintiff,  suddenly  became  detached,  and  the 
female  plaintiff  was  thrown  into  th^  water,  whereby,  &c. 

2,  The  second  count  stated  that  the  defendants  were  possessed, 
&C.  And  the  female  plaintiff  was  lawfully  passing  over  the  said 
gangway  of  the  said  steamship  to  the  said  wharf  by  the  consent 
and  permission  of  the  defendants.  And  the  female  plaintiff  had 
no  notice  that  there  was  any  risk  of  accident  in  crossing  the  said 
gangway,  as  the  defendants  were  well  aware.  Tet  the  defendants 
conducted  themselves  so  neg^ligently,  unskilfully,  and  improperly 
in  and  about  the  care,  fastening,  and  management  of  the  said 
gangway  and  steamship,  that  by  reason  thereof,  while  the 
female  plaintiff  was  so  passing  over  the  said  gangway  as  afore- 
said, the  gangway  suddenly  became  detached,  and  moved  away, 
and  the  female  plaintiff  was  thereby  thrown  into  the  water, 
whereby,  &c 

Flea,  the  general  issue. 

The  action  was  tried  at  Newcastle  before  Mr.  District  C!oiirt 
Judge  WiUdnson,  who  found  a  verdict  for  the  plaintiff  with  lOOL 
damages.  The  facts  material  to  this  report  are  fully  stated  in  the 
judgment  of  His  Honour  the  Chief  Justice  given  below. 

Stephen,  Q.C.  (21st  Nov.),  moved  that  the  verdict  be  entered 
for  the  defendants — ^The  female  plaintiff  was  a  mere  volontetf ; 
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she  did  not  go  on  board  the  defendants'  vessel  on  business,  and       i8S4 
cannot  maintain  this  action.    The  circumstances  of  this  case  do     hahbok 
not  brinir  it  within  the  decision  of  this  Court  in  Trice  v.  Ola/rence  ^,    '*'• 

,  ,  .  NXWGASIXB 

and  RUhmoKid  River  Steam  Navigation  Coy,  (1);  nor  Stkak 
within  the  decision  of  the  Court  of  Common  Pleas  in  Smith  v.  qqj. 
London  and  St  KathariTie  Docks  Coy.  (2).  In  the  former 
case  the  plaintiflF  was  doing  necessary  work  by  carrying  luggage 
for  a  passenger  by  one  of  the  vessels  of  the  defendant  company ; 
and  the  Court  there  decided  that  he  went  on  board  on  business. 
Here,  on  the  other  hand,  the  female  plaintiff  went  on  behalf  of 
her  mother,  not  on  any  business  connected  with  the  ship,  but 
merely  to  look  for  a  parcel,  which  she  expected  to  be  brought  fo;r 
her  by  a  sailor.  She  might  have  been  stopped  by  an  officer  of 
the  ship,  and  the  conclusion  to  be  drawn  from  the  observations  of 
Mr.  Justice  Innes  at  p.  145  of  the  report  of  Trice  v.  Clareruie  and 
RichmAmd  River  S,N.  Coy.  (1),  is  that  a  person  who  can  be 
prevented  from  going  on  board  is  a  mere  volunteer.  This  case 
is  not  like  the  instance  put  by  His  Honour  of  a  servant  carrying 
luggage  on  board  for  his  master. 

[Sib  J.  Martin,  C.J.  The  judgments  in  Smitk  v.  London 
and  St.  Katharine  Docks  Coy.  (2)  are  against  you.  There 
BovUl,  C.J.,  said  that  the  business  need  not  be  with  the 
defendants.] 

The  point  on  which  the  decision  of  that  case  proceeded  was  not 
as  to  what  constituted  ''business,"  within  the  meaning  of  the 
rule,  but  as  to  who  was  liable,  the  dock  company  or  the  ship- 
owners. Besides,  in  that  case  the  plaintiff  went  on  board  at  the 
invitation  of  some  of  the  officers  of  the  ship.  I  admit  that  a 
tailor  bringing  clothes  on  board  for  an  officer  or  sailor  would 
be  there  on  business,  because  sailors  must  be  clothed. 

Rdleton^  for  the  plaintiffs,  was  not  called  upon  to  argue. 

Sib  J.  Mabtin,  C.J.    In  this  case  the  female  plaintiff,  on  the  Martin,  c. J. 
evening  of  the  7th  March,  1883,  went  on  board  the  defendants' 
vessel,  then  lying  at  a  wharf  at  Newcastle,  for  the  purpose  of 

(1)  AnU  p.  137.  (2)  L.R.  3  C.P.  326. 
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1884  making  an  inquiry  of  a  man  on  board  whose  designation  is  not 
HAKsoir  ^^  ^^^  i^  ^®  <^^^^  submitted  to  us,  but  who,  it  is  admitted,  was 
*•  a  seaman  in  that  vessel  in  the  employ  of  the  defendants.  It 
Stbam  appears  that  the  mother  of  the  female  plaintiff,  living  in 
Ck>T.  New;castle,  had  a  married  daughter  in  Sydney,  and  the  seaman  in 
question  was  in  the  habit  of  carrying  messages  backwards  and 
forwards  between  the  mother  and  the  nuurried  daughter.  On  the 
occasion  on  which  this  accident  happened,  the  plaintiff  went  on 
board  this  vessel  in  order  to  see  Claussmann,  the  seaman,  being 
sent  by  her  mother,  who  expected  some  parcel  to  have  been 
brought  by  him.  It  happened  that  he  was  not  there,  and  she 
did  not  find  him  or  get  the  parcel.  She  went  on  board  this  vesad 
by  means  of  a  stage  which  connected  it  with  the  wharf  at 
Newcastle.  On  her  return  to  the  shore,  by  some  means,  which  I 
need  not  describe,  because  the  judge  below  decided  that  it  was 
by  reason  of  some  negligence  on  the  part  of  the  defendants,  this 
stage,  with  the  plaintiff  on  it,  fell  into  the  water.  She  brought 
this  action  to  recover  damages  for  the  injuries  so  caused  her  and 
recovered  a  verdict  Against  that  decision  of  the  District  Court 
Judge  this  appeal  is  now  made,  on  the  ground  that,  as  a  matter  of 
law,  under  the  circumstances  I  have  just  mentioned,  no  liability 
for  any  damage  resulting  from  this  accident  arose  on  the  part  of 
the  defendants. 

I  am  of  opinion  that  they,  having  been  shown  to  have  been 
guilty  of  negligence,  were  liable  in  this  action  for  the  damage  so 
caused  to  the  plaintiff.  The  defendants,  by  putting  down  this 
staging  connecting  the  vessel  with  the  wharf,  made  what  was 
equivalent  to  an  announcement  to  the  whole  of  the  public  that 
they  placed  it  there  as  a  medium  of  communication  between  the 
ship  and  the  shore.  Primd  facie,  people  putting  down  a  stage 
under  these  circumstances  ought  to  take  reasonable  precautions 
that  it  should  be  safe  and  secure ;  and  they  ought  to  adopt  snch 
means  as  are  necessary  to  prevent  the  occurrence  of  an  accident 
to  people  using  it.  At  the  same  time,  in  point  of  law,  they  are 
not  liable,  unless  that  accident  happens  to  people  while  using  it 
for  some  lawful  cause.  If  people  go  on  board  of  a  vessel  for  no 
reason  whatever,  having  no  cause  to  go  there,  they  can  have  no 
right  of  action  if  an  accident  happens  to  them.    If  a  person  goes 
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on  board  a  vessel  from  a  mere  motive  of  curiosity,  having  no  occa-        1884 

sion  to  go  there^  and  he  meets  with  an  accident,  the  law  does  not     Hanson 

hold,  in  a  case  of  that  sort,  that  he  can  recover  damages  for  any  ]^b^^^otia 

iDJury  sustained  by  him.    He  must  go  there  on  some  lawful  _  Stxam 

•^    "^  ^  Navigation 

occasion.    But  that  does  not  mean  that  he  must  go  on  board  for        Cot. 

the  purpose  of  buying  or  selling  anything,  or  bringing  bread  or 
meat  or  vegetables  to  the  captain,  mate,  or  any  of  the  crew.  The 
word  business  has  acquired  a  somewhat  more  limited  meaning 
than  was  originally  attached  to  it,  and  is  now  taken  to  relate 
exclusively  to  something  in  the  way  of  trade  or  contract.  But 
the  word  is  not  to  be  used  in  such  a  limited  sense  in  considering 
the  application  of  this  rule.  The  question  to  be  answered  is 
whether  the  person  went  on  board  having  some  occasion  to  go 
there  on  some  lawful  business,  using  the  word  business  in  its 
wider  signification. 

The  law  is  thus  stated  by  Mr.  Justice  ByU»^  in  the  case  of 
Smith  V.  The  London  and  St.  Katharine  Docks  Coy,  (3): — "  Thus 
persons  going  out  of  the  ship,  whether  passengers  or  crew,  will 
have  a  right  to  safe  egress,  and  I  think  that  the  same  rule  would 
apply  to  all  persons  coming  to  the  vessel  upon  any  lawful  busi« 
ness.  Now  the  vessel  was  several  feet  off  from  the  shore,  and 
above  the  level  of  the  quay,  and  there  was  no  other  means  of 
access  to  it  than  by  this  gangway.  The  gangway  was  under 
the  control  of  the  defendants  alone,  and  the  materials  of  which 
it  was  made  were  theirs,  and  at  the  time  of  the  accident  it  was 
being  arranged  by  the  defendants'  servants.  The  plaintiff  had 
gone  on  board  the  ship  by  the  invitation  of  one  of  the  ship's 
officers,  not  as  a  mere  guest,  but  on  business,  and  he  had  actually 
done  business  on  board  the  ship.  I  think,  therefore,  that  there 
was  a  duty  on  the  part  of  the  defendants  to  the  plaintiff  not  to 
permit  the  gangway  to  be  insecure  without  warning  the  plaintiff 
of  it,"  Chief  Justice  Bovill,s,t  page  332,  says: — "If  a  person 
who  enters  the  dock  be  a  mere  volunteer,  there  may  be  no  duty 
towards  him  on  the  part  of  the  defendant ;  but  if  he  has  business 
on  board  the  ship,  then  it  seems  to  me  the  case  assumes  a  dif- 
ferent aspect,  even  independently  of  the  fact  that  he  will  be  then 
coming  upon  the  business  of  the  Dock  Coy.  in  the  sense  I  have 

(.S)  L.R.  3  C.P.  326. 
N.S.W.B.»  Vol  v.,  Law.  JJ 


468 


CASKS  AT  LAW. 


[N.  a  W.  S. 


1884 
Hahbon 

V. 

NBWOAnu 

Steam 
Navioatzok 

CSOT. 


described ;  for  the  gangway  being  placed  there  as  the  means  of 
access  to  all  persons  having  business  on  board  the  ship,  it 
amounts  to  an  invitation  to  persons  having  business  on  board  the 
ship  to  go  upon  it,  as  was  held  in  respect  to  the  record  in  Corby 
V.  HiU,  The  case,  then,  comes  within  the  principle  that  persons 
inviting  others  on  to  their  premises  are  answerable  for  anything 
in  the  nature  of  a  trap/' 

It  must  be  taken  into  consideration  that  a  ship  is  not  exactly 
like  a  house,  in  this  respect,  that  the  ship,  while  in  port,  is  in  a 
great  measure  the  home  of  all  persons  employed  in  it,  and  at  sa 
it  is  wholly  the  home  of  the  captain,  officers,  and  sailors  compris- 
ing the  crew.  It  is  where  they  ordinarily  reside.  Some  of  them 
may  be  husbands,  some  of  them  may  be  parents,  some  of  than 
may  be  the  children  of  people  residing  at  the  ports  they  visit 
These  people,  although  some  of  them  may  occupy  a  somewhat 
humble  position^  have  a  right  to  communicate  with  their  rela- 
tions. The  staging  is  put  up  by  the  ship-owners  for  the  purpose 
of  affording  a  mode  of  communication  between  the  ship  and  the 
shore  for  all  persons  having  lawful  occasion  to  go  on  board. 
There  is  nothing  unlawful  for  the  relations  of  any  person  on 
board  to  go  there  in  order  to  see  him,  or  for  any  other  lawful  pur- 
pose, no  matter  how  humble,  except  mere  curiosity.  Here  the 
daughter  goes  on  board  the  veasel  to  see  a  sailor  who  was  in  the 
habit  of  carrying  parcels  between  her  mother  in  Newcastle  and 
her  sister  in  Sydney.  That  was  a  lawful  object.  There  is  no 
evidence  that  any  notification  was  put  up  that  the  seamen  were 
not  to  have  persons  going  on  board  to  make  inquiries,  or  warning 
people  that  after  sundown  the  gangway  was  not  to  be  used.  The 
fact  that  the  gangway  was  left  there  is  equivalent  to  an 
announcement  to  persons  having  a  lawful  occasion  to  go  on  board 
the  vessel  that  such  gangway  was  in  a  safe  state  for  them  to  use  it 

It  is  not  enough  to  say  that  no  previous  case  has  gone  the 
length  of  this.  The  principle  of  the  decision  in  Smith  v.  The 
London  omdStKatkarine  Dock  Coy,  (4)  and  the  principle  on  which 
this  Court  decided  the  case  of  Trice  v.  The  Clarence  and  Rick- 
Tnond  RivfirS.N,  Coy.  (5)  is  sufficient  to  support  the  ruling  of  the 
Court  in  the  present  case. 

(4)  L.R.  3  C.P.  326.  (5)  Ante  p.  187. 
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The  female  plaintiff  in  this  case  went  on  board  this  vessel  on  ,1884 

lawful  business;  she  went  there  to  make  inquiries  as  to  a  business  hansok 

matter  between  her  mother  and  a  seaman  on  board.    She  cannot  nkwcabtub 

therefore  be  put  on  the  category  of  volunteers;   and  the  de-  Steam 

fendants  are  liable  for  the  accident,  which  happened  through  Cot. 
their  negligence. 

WiNDEYER,  J.  I  am  of  the  same  opinion.  It  appears  to  me  Windeyer,  J. 
that  the  staging  was  placed  by  the  defendant,  as  a  means  of 
access  to  all  persons  going  on  board  this  vessel.  The  placing  of 
it  there  amounted  to  an  invitation  to  persons  having  business  on 
board  to  make  use  of  such  staging.  Any  person  using  it  in  this 
way  on  the  invitation  of  the  defendants,  about  lawful  business, 
would  have  a  right  of  action  against  the  company  if,  through  any 
negligence  on  their  part,  it  got  out  of  order  and  caused  injury  to 
the  person  so  using  it.  Mr.  Stephen's  argument  amounted  to 
this: — That  the  defendants  would  not  be  liable  unless  the  plaintiff 
went  on  board  on  some  business  in  which  the  owners  of  the  ship 
were  interested.  I  cannot  adopt  this  argument.  If  it  is  once 
conceded  that  the  principle  laid  down  by  Mr.  Stephen  is  wrong, 
then  the  question  arises  whether  the  plaintiff  was  there  on  some 
lawful  business,  as  Mr.  Justice  Bylea  says: — "These  persons  going 
out  of  the  ship,  whether  passengers  or  crew,  would  have  a  right 
to  safe  egress,  and  I  think  that  the  same  rule  would  apply  to  all 
persons  coming  to.  the  vessel  upon  any  lawful  business."  I  am 
of  opinion  that  the  plaintiff  went  on  board  the  ship  on  lawful 
business,  and  that  being  so,  the  defendants  are  liable  in  this 
action. 

Sir  G.  Innes,  J.  On  the  whole  I  concur  in  the  judgments  pro-  jnnes,  J, 
nounced  by  their  Honours,  but  with  veiy  considerable  doubt, 
because  it  seems  to  me  that  this  case  carries  the  doctrine  of  the 
liability  on  the  part  of  a  shipowner  for  accidents  happening  to 
persons  going  on  board  his  vessel  further  than  any  case  which  I 
have  had  the  opportunity  of  seeing.  It  certainly  goes  further 
than  Trice  v.  The  Clarence  and  Richmond  River  S.  N.  Coy.  (6), 
in  which  there  was  no  question  whatever  that  it  was  legitimate 

(6)  L.R.  3C.P.  3SS6. 
JJ2 


460  CASES  AT  LAW.  [N.  S.  W.  H 

1884       business,  in  the  ordinary  acceptation  of  the  phrase,  which  sent  the 

Hakson     plaintiff  on  board  the  defendants'  vessel.    He  went  there,  as  the 

^    *-  Court  pointed  out,  having  clearly  business  to  do  which  entitled 

Stbam      him  to  go  on  board,  and  business  in  respect  of  which  the  defend- 

CoT.       ants  themselves  had  an  interest,  because  he  went  there  carrying 

the  luggage  of  a  passenger  who  had  a  contract  with  the  company 

to  carry  her,  and  who  was  paying  the  company  a  consideration 

for  their  services.    This  present  case,  however,  appears  to  me 

somewhat  different  from  Ti^  v.  The  Clarenee  and  Hichmand 

River  8,  K  Coy.  (7). 

I  only  concur  in  the  judgment  of  their  Honours  on  the  ground 
stated  by  His  Honour  the  Chief  Justice  at  the  conclusion  of  his 
judgment,  that  the  plaintiff  went  on  board  the  ship  on  a  matter  of 
business.    I  should  hesitate  very  much  to  say  that  where  a  perscm 
goes  on  board  merely  on  a  lawful  occasion,  such  a  state  of  facts 
would  create  a  duty  on  the  part  of  the  owners  of  the  vessel  which 
would  make  them  liable  in  a  case  like  this.    For  example,  take 
the  common  case  referred  to  in  Trice  v.  The  Clarence  and  Rich- 
mond River  8.  N.  Coy.  (7),  where  persons  go  on  board  coasting 
steamers  for  the  simple  purpose  of  drinking  brandy  and  soda  or 
whisky,  to  the  great  nuisance  and  manifest  discomfort  of  persons 
having  legitimate  business  there.    These  persons  are  on  board  on 
a  lawful  occasion,  and  yet  I  should  be  very  reluctant  to  hold  that 
their  mere  presence  without  any  business    occasioning   snch 
presence  would  raise  a  duty  on  the  part  of  the  owners  of  the 
vessel  which  would  make  them  liable  in  an  action  like  this.     To 
this  I  have  the  assent  of  His  Honour  the  Chief  Justice,  and  be 
concurs  with  me  in  saying  that  there  was  no  intention  on  his  part 
that  this  decision  should  go  to    such    a    length.      This  case 
resembles  somewhat  the   case   of   a   creditor  going  on  board 
of  a  vessel  to  demand  payment  from  his  debtor,  or  to  make 
some  arrangement  with  him  for  the  liquidation  of  his  debt  This 
would  not  be  business  in  which  the  defendants,  as  owners  of  the 
vessel,  would  have  any  interest.    The  decision  in  8miih  v.  The 
London  and  8t.  Katharine  Docks  Coy,  (8)  would  seem  to  say  that 
that  consideration  would  make  no  difference.      I  have  very  con- 
siderable doubts  as  to  the  case  now  before  us,  which  have  not 

(7)   Ante  p.  137.  (8)  L.R.  3  C.P.  326. 
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entirely  removed.    I  can  only  say,  in  the  words  of  Mr.  Justice  >^^ 

KeaJtmg,  "I  cannot  say  that  my  doubts  have  been  altogether  Hanson 

removed,  and  I  shall  only  say  that  I  do  not  feel  suflSciently  n,wcastlb 

strong  to  dissent  formally  from  the  judgments  of  My  Lord  and  ^^^^^^ 

my  Brother  Byles,  and  I  therefore  concur."  Coy. 

Appeal  dianiiased,  with  costs. 

Attorney  for  plaintiff:  R.  W.  Thompson,  by  W.  M.  Thompson. 
Attorneys  for  defendants:  Mvllen  <fc  Bakery  by  Fergusson. 


FORDYCE  r.  WORMALL.  ^ov.  17 


Commms^DedkatUm  under  26  Vic,  No.  1,  «.  6,  and  25  Vic.  No.  2,  «.  29.— ^p- 
poiiUment  of  Tntstees  under  Commons  Act  (36  Vic  No.  23),  sees.  2,  3  and  4—  Mariiny  C.J., 
Common  vested  by  proclaTnation  in  munidpaUty— Power  qf  council  to  make  bye-lawa  Windeyer,  J, 
-MunkipaUties  Act  (31  Vic.  No.  12),  ««.  153,  166.  /niS  J 

Sees.  163  and  156  of  the  Municipalitiea  Act  (31  Vic.  No.  12)  aathorise 
municipal  coanoils  to  make  by-laws  regulating  commons.  By  sees.  2,  3,  and  4  of 
the  CommonB  Act  (36  Vic.  No.  23)  provision  is  made  for  the  appointment  of 
trustees  of  commons,  who,  it  is  declared,  shaU  be  a  body  corporate  with  per- 
petual succession  and  a  common  seaL 

Held,  that  so  much  of  the  sections  of  the  Munidpalities  Act  bb  confer  power 
on  the  cooncil  to  regulate  commons  is  repealed  by  the  later  enactment  in  the 
Commone  Act, 

In  1877,  trustees  of  the  Bourke  common  (which  had  been  previously  reserved 
and  dedicated  under  the  "Crovm  Lands  AUenation  and  Occupation  Acts  of  1861") 
were  appointed  under  sec.  3  of  the  Commons  Acts  of  1873.  In  1878  the 
Bourke  municipality  was  proclaimed,  with  boundaries  including  the  lands 
dedicated  as  a  common.  In  1879,  a  proclamation  was  made  purporting  to  vest 
the  common  in  the  Bourke  municipality,  and  the  council  of  that  municipality 
made  by-laws  for  its  regulation. 

Hdd,  on  appeal  from  the  decision  of  a  magistrate  dismissing  an  information  by 
the  mayor  of  the  municipality  for  a  breach  of  the  by-laws,  that  the  council  had  no 
power  to  make  such  by-laws,  as  the  proclamation  of  1879,  vesting  the  common  in 
the  municipality,  was  uUra  vires,  the  common  then  being  vested  in  the  trustees 
previously  appointed  under  the  Commons  Act  and  constituted  by  that  Act  a 
corporation  having  perpetual  succession. 

Appeal  from  the  decision  of  Mr.  Grant,  P.M.,  of  Bourke,  dis- 
missing an  information  by  the  mayor  of  the  Bourke  municipality 
agsdnst  the  defendant,  for  a  breach  of  the  council's  by-laws,  by 
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depasturing  sheep  on  the  Bourke  common  without  having  first 
registered  the  same. 
The  facts  material  to  the  points  argued  were  as  follow  :— 
In  1871  the  Bourke  common  was  reserved  and  dedicated 
under  The  Crown  Lands  Alienation  Act  (25  Via  No.  1),  a  5, 
and  The  Crovm  Lands  Occupation  Act  (25  Vic  No.  2),  s.  29. 
On  25th  April,  1873,  The  Commons  Ad  (36  Vic.  No.  23)  came 
into  operation.  On  22nd  January,  1877,  five  trustees  were 
elected  and  proclaimed  under  sec.  3  of  The  Commons  Act  (1). 
On  4th  July,  1878,  the  Bourke  municipality  was  proclaimed,  with 
boundaries  including  the  land  then  dedicated  as  a  common.  On 
23rd  September,  1879,  by  proclamation,  the  common  was  vested  in 
the  municipality  of  Bourke.  On  18th  January,  1881,  the  munici- 
pality, purporting  to  act  under  powers  conferred  by  sec.  156  of 
The  Municipalities  Act  (2),  made  the  by-laws  in  question  for  the 
regulation  of  the  common.  Since  the  appointment  of  the  five 
original  trustees,  no  new  trustees  have  been  appointed. 

At  the  hearing  in  the  Police  Court,  the  attorney  for  the  defen- 
dant took  the  objection  that  the  information  disclosed  no  offence. 
The  police  magistrate  upheld  the  objection,  but  stated  a  case  for 

(1)  36  Vic.  No.  23,  sec.  2,  enacts—  trustees  shall  be  elected  for  any  one 

*' Before  any  general  election  of  trnstees  common    .     .     *' — I  OL  Stat,  256, 

onder  this  Act  shall  have  taken  place,  Sec.  4. — "Trustees  so  elected ornonii' 

any  trustees  who  may  have  been  ap-  nated  shall    .    •     hold  office  as  tmsteei 

pointed  by  the  Governor  for  the  time  of  such  common  until  the  next  generti 

being  with  the  advice  of  the  Executive  election  of  trustees ;   and  every  such 

Council,  or  who  may  hereafter  be  ap-  trustee  shall  be  eligible  for  re-electioD 

pointed  in  like  manner,  and  their  sue-  at  the  next  general  election  of  trostees 

cessors  duly  elected  as  hereinafter  is  for  every  common,  which   shall  taka 

provided,  shall  be  a  body  corporate,  place  in  the  month  of  January  at  the 

under  the  name  of  the  trustees  of  the  expiration  of  every  three  years.    ." — Uk 

common  specified  in  any  grant  or  dedi-  (2)  31  Vic.  No.  12,  sec.  153,  enacts 

cation,  and  under  that  name  shall  have  — **  The  council  of  any  municipahtj 

perpetual    succession,   and  a  conmion  may  from  time  to  time  make  by-laws 

seal,  and  may  sue  and  be  sued  in  their  for   the   following   purposes     .     .    . 

corporate  name  in  relation  to  the  said  general  controlling  and  managing  public 

common,  and  shall  be  capable  of  holding  reserves    .    .    " 

such  common  in  perpetuity,  upon  the  Sec.   156. — **The  council  may  abo 

trusts  and  for  the  uses  declared  in  such  make  by-laws  for  regulating  the  ri^ts 

grant  or  such  dedication." — 1  OL  8tcU,  and  privileges  to  be  enjoyed  by  the  in* 

255.  habitants  of  any  municipality  over  any 

Sec.  8. — ''  From  and  after  the  passing  common  or  reserve  already  or  hereafter 

of  this  Act  the  first  general  election  of  set  apart  or  dedicated  for  the  use  of  such 

new  trustees  for  every  conmion  shall  inhabitants." — 2  01,  SUiL  1521-2. 
tak*>  place,  A».   And  not  more  than  five 
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the  opinion  of  the  Supreme  Court,  submitting  the  following  1884 
questions: — 1.  Is  the  Governor's  proclamation  of  23rd  September,  FbuDToi 
1879,  vesting  the  Bourke  common  in  the  municipality  of  Bourke,  ^^^^^^ 
vUra  vires  with  respect  to  the  "  Commona  Act  of  1873  "?  2.  If 
such  appointment  was  valid,  would  it  be  invalidated  by  reason 
of  the  three  years  having  elapsed  since  it  was  made  ?  3.  Can  the 
municipal  council  be  appointed  trustees  by  the  Governor,  the 
commons  having,  under  the  Crown  Lands  regulations,  been 
dedicated  for  the  use  of  the  inhabitants  previously  to  the  forma- 
tion of  the  municipality  ?  4.  Is  sec.  156  of  the  Municipalitiea 
Act  (3)  inf erentially  repealed,  as,  if  not,  would  there  not  be  two 
separate  corporate  bodies  with  powers  to  make  rules  with  respect 
to  the  same  commons  ?  5.  Does  clause  156  of  the  Municipalitiee 
Act  only  give  power  to  councils  to  frame  rules  and  regulations 
for  commons  dedicated  after  the  formation  of  the  councils? 
6.  Was  my  said  determination  erroneous  on  the  above  points  of 
law? 

Pitcher  for  the  appellants,  the  municipality  of  Bourke. 

Sir  J.  Martin,  C.J.  On  the  12th  March  of  the  present  year, 
the  plaintiff,  the  mayor  of  the  lAunicipality  of  Bourke,  filed  an 
information  against  Robert  Henry  Wormall,  a  commoner  of 
the  Bourke  common,  for  depasturing  sheep  upon  the  common 
without  first  registering  them  with  the  town  clerk.  Objec-^ 
tion  was  taken  by  the  attorney  for  the  defendant  to  the 
jurisdiction  of  the  magistrate,  on  the  groimd  that  the  informa- 
tion disclosed  no  offence.  The  magistrate  upheld  the  objection, 
and^  at  the  request  of  the  attorney,  submitted  five  questions  for 
the  determination  of  the  Court.  These  questions  were  the 
following: — [His  Honour  read  the  questions  set  out  above.] 

The  points  submitted  have  raised  a  question  of  considerable 
difficulty.  The  difficulty  arises  from  the  peculiar  manner  in 
which  the  Legislature  has  dealt  with  this  question  of  commous. 
There  is  a  very  great  want  of  clearness  in  the  mode  in 
which  it  has  manifested  its  intention  from  time  to  time  in 
respect  to  these  reserves.    In  the  year  1861  the  Crown  Lands 

(3)  See  note  (2)  on  page  462.  _ 
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1884       Alienation  Act  and  Crown  Lands  Occupation  Act  were  passed, 
FoBDTcx    wi<i  l>y  sec.  6  of  the  first  of  these  Acts  (25  Vic  Na  1)  the 
WoutALL.    Ctevemor,  with    the    advice  of  the    Executive    Counci],  was 
empowered  by  notice  in  the  Gazette  to  dedicate  land  for  various 
purposes,  and  among  others  for  pasturage  commons.     That  is 
a  simple  power  of  dedication.     By  the  Crown  Lands  Occwp^ 
iion  Act  (25  Vic.  No.  2)  sec  29,  the  Governor,  with  the  advice 
of  the  Executive  Council,  was  authorised  to  proclaim  and  set 
apart  any  common  for  the  use  of  the  inhabitants  of  any  town, 
and  power  was  also  given  to  make  regulations  for  the  manage- 
ment of  such  commonage.     After  the  passing  of  these  two 
enactments  of  1861,  there  came  the  Municipalities  Act  (31  Via 
No.  12)   which  was  passed   in  1867,  and,  by  sec  153  (4)  of 
that  enactment,  power  was  given  to  the  council  of  any  munici- 
pality  to  make  by-laws,  among  other  things,  regulating  the 
control  and  management  of  public  reserves.    By  sec.  156,  it  was 
eiiacted  that  the  council  could  pass  by-laws  defining  the  rights 
and  privileges  enjoyed  by  the  inhabitants  of  municipalities  over 
any  common  dedicated  to  their  use.    So  that,  looking  at  these 
three  enactments,  we  see  that  the  Legislature  gave  the  Govemo^ 
in-Council  power  to  dedicate  for  the  purposes  of  commonage, 
temporarily  or  otherwise,  certain  Crown  lands.     We  see,  also, 
that  the  Legislature  gave  municipal  bodies  under  this  Munu 
cipalities  Act  of  a  later  date  than  the  Crown  Lands  Alienation 
Act  and  Crown  Lands  Occfwpa;tion  Act,  power  to  make  by-laws 
r^^  lating  public  reserves,and  power  to  make  regulations  for  their 
management,  and  also  for  defining  the  rights  and  privil^es  of  the 
inhabitants  with  reference  to  these  commons.     It  would  seem, 
looking  at  these  three  enactments,  that  it  was  the  intention  of  the 
Legislature — first,  to  create  these  commons ;  and  secondly,  where 
there  are  municipalities,  to  give  such  bodies  the  power  to  control 
them  and  to  manage  them.  But  then  we  come  to  a  still  later  Act, 
namely,  36  Vic  No.  23  (5),  passed  in  1873,  and  passed  therefore 
after  the  Municipalities  Act.    The  Municipalities  Act  contem- 
plated the  handing  over  of  these  commons  and  reserves  to  the 
municipal  bodies ;  but  we  find  the  Legislature  in  1873  passing 
an  Act  to  enable  trustees  to  have  perpetual  power  to  regulate 

(4)  See  note  (2)  on  page  462.  (5)  See  note  (1)  on  page  4S2, 
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commons.  There  is  no  distinction  drawn  in  this  Act  between  1884 
commons  inside  and  those  outside  municipal  districts.  The  Act  Fordycb 
is  general  in  its  wording,  and  general,  it  appears  to  me,  in  its 
operation.  Power  is  given  to  certain  persons  designated  under 
this  Act  to  meet  at  stated  periods  and  elect  trustees.  These 
trustees  are  to  become  incorporated  bodies,  and  as  such  they 
are  declared  to  be  capable  of  holding  a  common  in  perpetuity. 
So  that,  where  commons  have  been  dedicated  to  trustees  duly 
appointed,  such  trustees  take  the  land  so  dedicated  in  per- 
petuity, and  hold  it  as  a  body  corporate. 

In  the  case  submitted  to  us,  it  appears  that,  prior  to  the 
creation  of  the  municipality  of  Bourke,  there  had  been  a  dedica- 
tion of  the  Bourke  common.  That  apparently  was  in  1871; 
but  whether  it  was  then  or  not  is  immaterial,  so  long  as  it  was 
before  the  proclamation  of  the  22nd  January,  1877.  [His  Honour 
read  the  proclamation.]  The  trustees,  numbering  five,  by  the 
election  thus  notified,  became  an  incorporated  body,  having  the 
right  to  hold  in  perpetuity  the  land  previously  dedicated  as  a 
common.  They  then,  by  this  very  same  Act  which  authorised 
their  election  and  handed  the  common  over  to  them  in  perpe- 
tuity, had  power  to  make  regulations  for  the  management  of 
this  common.  It  appears  that,  after  the  election  of  these  five 
gentlemen,  the  municipality  of  Bourke  came  into  existence,  and 
from  that  time  to  the  present  there  has  been  no  election  of 
persons  to  succeed  these  five  gentlemen  originally  elected  and 
incorporated  in  the  way  I  have  mentioned.  There  are  powers 
given  to  the  Governor,  where  vacancies  arise,  to  fill  them  up ; 
bat  no  power  appears  to  have  been  given  to  the  Governor, 
in  the  event  of  no  new  trustees  being  appointed  after  the  expira- 
tion of  the  three  years  for  which  the  original  ti-ustees  were  elected, 
to  supply  vacancies  of  that  character.  He  could  only  supply 
casual  vacancies  arising  during  the  currency  of  the  three  years. 
If  after  the  lapse  of  three  years  those  entitled  to  act  did  not  exer- 
cise their  powers,  I  do  not  see  any  power  given  to  the  Governor 
or  anybody  to  fill  up  these  vacancies.  Probably  the  neglect  to 
appoint  new  trustees  after  the  expiration  of  three  yeai's^  or 
before  January,  1877,  arose  from  the  fact  of  the  municipality  of 
Bourke  coming  into  existence  before  the  expiration  of  the  three 
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1884  years.  Perhaps,  having  regard  to  the  153rd  and  156th  sections 
FoRDTCJs  ^^  ^^^  Municipalitiea  Act  (6)»  it  was  imagined  that  tlie 
w  p^Ai.r,  powGr  had  passed  from  the  trustees  into  the  hands  of  the 
municipal  body.  The  municipality  of  Bourke  took  upon  ti^mr 
selves  to  make  regulations,  and  for  a  breach  of  one  of  these  re- 
lations they  prosecuted  the  defendant  in  this  case.  We  have 
now  to  determine  the  points  submitted  to  us,  which  substantiAliy 
raise  the  question  whether  the  prosecution  was  a  valid  one; 
whether  the  municipality  of  Bourke  had  power  to  make  these 
regulations;  and  whether  the  violation  of  them  is  a  punishable 
offence. 

As  to  the  first  question  submitted,  I  am  of  opinion  that  the 
proclamation  was  ultra  vires,  and  that  these  five  trustees^  being 
an  incorporated  body,  having  this  common  vested  in  them  in  per- 
petuity, there  is  nothing  in  the  MunidpcdUies  Actio  take  the 
property  in  this  common  out  of  their  control,  or  to  take  away 
from  them  the  power  to  make  regulations.  There  is  nothing 
which  handed  it  over  to  the  jurisdiction  of  the  Municipal  Council 
under  the  156th  section  of  the  Act. 

Nothing  need  be  said  about  the  second  question,  because  it  is 
answered  by  the  reply  to  the  first. 

As  to  the  third,  what  I  have  already  said  substantiaUy  answeis 
that  question  also.  I  am  of  opinion  that  the  Governor  has  no 
such  power,  and  that,  if  the  trustees  are  to  be  appointed,  ihej 
must  be  appointed  under  the  Commons  Act^  or  not  at  all.  There 
is  no  power  given  by  the  MunidpalUies  Act  to  deal  with  the 
case  of  a  common  handed  over  to  a  corporate  body  after  the 
passing  of  the  Commons  Act 

As  to  question  four,  I  am  of  opinion  that,  the  ComTnons  Ad 
being  a  later  Act  than  the  Municipalities  Act,  the  conomon  was 
under  the  former  Act,  and  that  under  it  alone  it  must  be  managed, 
and  that  under  it  must  regulations  be  made.  It  appears  to  me, 
therefore,  that  sec.  156  of  the  Municipalities  Act  (6)  has  lost  its 
effect,  so  far  as  regards  commons  vested  in  trustees  under  the 
CommxyM  AcL 

In  regard  to  the  fifth  question,  that  question  is  substantially 
answered  by  the  reply  to  the  fourth.    It  is  very  likely  that  the 

(6)  See  note  (3)  on  page  482. 
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consequences  of  these  enactments  were  not  within  the  contempla-        1884 
tion  of  the  Legislature,  and  that  the  Commons  Act  was  brought     Fordycb 
in  and  passed  without  due  and  proper  regard  to  the  law  as  it   ^   ^* 
then  stood.     We  may  think  that  the  law  in  this  respect  ought  to 
be  altered.    That,  however,  is  a  matter  for  the  Legislature  and 
not  for  this  Court  to  deal  with. 

WiND£YEB,  J.  I  am  of  the  same  opinion.  It  appears  to  me  Windeyer,  j. 
that  the  enactments  of  the  "  Commons  Regulation  Act  of  1873  " 
are  of  a  general  character.  I  believe  there  is  an  idea  abroad  that 
when  there  is  a  municipality  established  at  the  time  of  grant 
of  land  for  the  purposes  of  a  common,  the  council  of  such 
municipality  are  the  trustees :  and  that  under  regulations  framed 
by  the  council,  all  the  commons  within  its  boundaries  may  be 
managed  by  such  council.  Whatever  value  such  regulations  may 
have  had  before  the  passing  of  theCommon8ilc^,is  nowtaken  away 
by  the  latter  statute;  and  to  that  extent  the  Municipalities 
Act  has  been  repealed.  If  it  is  thought  desirable  that  public 
commons  should  be  under  the  control  of  the  municipal  councils, 
it  appears  to  me  that  the  Legislature  only  can  effect  such  a 
change.  I  also  concur  with  His  Honour  the  Chief  Justice  in 
thinking  that  sea  156  of  the  Municipalities  Act  (7)  is  virtually 
repealed  by  the  Commons  Act, 

Sir  G.  Innes,  J.    I  concur  in  the  judgments  pronounced,  and     Innea,  J. 
for  the  reasons  stated  by  their  Honours.    I  have  nothing  to  add. 

Attorney  for  appellant :  Biddnlph,  by  Iceton  <fe  Faithfidl, 

(7)  See  note  (2)  on  page  462. 
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1884  Bx  Pakte  ROYLE,  bb  HINTON. 


Dte.  22.       MunicipalUie8  Act  (31  Vic,  No.  12),  sees.  32,  W^EUetum  of  alderman  for  wartf- 

Not  on  electoral  roll  for  (hal  ward^Suficieney  oj  description  qf  nommaion, 

Jiartin^  C.J.,      Where  a  manicipality  has  been  divided  into  wards,  a  peraon  whoae  vtat 

Jrindei^,  J.  j^ppears  on  the  electoral  roll  for  one  ward,  and  who  is  an  elector  of  that  ward,  WMf 

Im£s  J       ^  elected  alderman  of  another  ward  in  the  same  mnnicipality.     It  is  not  necei- 

'    '      sary  that  he  shonld  be  an  elector  of  the  ward  for  which  he  seeks  to  be  elected  « 

alderman,  if  he  is  an  elector  in  any  other  ward  in  the  same  mnnicipality.    Sobdi 

by  liartin,  C.J.,  and  Innes^  J.  {Faucett,  J.,  dissenting),  oyermling  the  prernn 

decision  of  the  Court  in  Ex  parte  Hurst  (9  S.C.R.  177). 

One  of  the  nominators  of  a  candidate  for  the  office  of  alderman  described  faisoseii 
as  a  "landowner.**  Another  described  himself  as  a  " warehonsemaa";  but  ft 
appeared  that  this  description  was  incorrect,  such  nominator  being  in  the  employ 
of  a  firm  of  retail  drapers.  The  third  nominator  signed  himself,  "W.  Cbd 
Fischer." 

ffeldy  nnanimonsly:— 1.  That  the  description  of  "landowner"  was  not  a 
sufficient  one.  2.  That  whether  or  not  the  second  nominator  was  rightly  described  as 
a  "warehouseman"  was  immaterial,  so  long  as  he  was  qualified  to  make  tlM 
nomination,  3.  That  the  signature  by  the  third  nominator  of  the  initial  only 
of  his  first  christian  name  did  not  invalidate  his  nomination.  As  there  were  two 
nominators  sufficiently  described  and  qualified,  the  nomination  of  the  candidsto 
was  held  to  be  a  valid  one. 

Motion  upon  a  Rule  nisi  calling  upon  William  Heniy  HintoQ 
to  show  cause  why  he  should  not  be  ousted  of  the  office  of 
alderman  of  the  west  ward  of  the  municipal  council  of  Band- 
wick. 

From  the  affidavits  filed  it  appeared  that  on  the  resignation  of 
Mr.  Simeon  Henry  Pearce,  one  of  the  aldermen  for  the  west  ward 
of  the  municipality  of  Randwick,  an  extraordinary  election  of  an 
alderman  to  fill  the  vacancy  so  caused  was  duly  appointed  to  be 
held  on  20th  May. 

Two  candidates  were  nominated,  namely,  the  present  applicant^ 
C.  J.  Boyle,  and  the  respondent,  W.  H.  Hinton.  At  the  time  of 
the  nomination  the  applicant's  name  was  not  on  the  electoral  roll 
for  the  west  ward,  although  he  possessed  qualifications  and  was 
entitled  to  a  vote  in  the  Coogee  ward  of  the  municipality.  The 
applicant's  nomination  paper  was  signed  by  ''  Frederick  WHliam 
Pearce,  warehouseman;  Enos  Napper,  landowner;  If.  Carl 
FiBchefi\  merchant"  It  was  stated  in  the  respondent's  affidavits 
that  Frederick  William  Pearce  was  not  a  warehouseman,  but  was 
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a  draper's  assistant  in  the  retail  drapery  establishment  of  Farmer        1884 
&  Co.,  in  Pitt-street.  jgb;  pane 

The  returning  officer  declared  W.  H.  Hinton   duly  elected,      Koylr, 
holding  that  he  was  the  only  candidate  duly  nominated,  the     Hinton. 
nomination  of  Royle  being  informal,  by  reason  of  his  name  not 
being  on  the  electoral  roll  for  the  west  ward.  The  respondent  sat 
and  acted  as  alderman. 

On  19th  August  the  Court  by  a  majority  (Faucett,  J.,  dissect- 
ing), granted  a  Rule  nisi  in  the  terms  above  set  out. 

6.  B.  StTnpaon  (Brmvning  with  him)  now  (22nd  December), 
moved  to  make  the  Rule  absolute. 

Barley,  Q.C.  {Want  with  him),  for  the  respondent,  took  a 
preliminary  objection — On  20th  June  the  Rule  nisi  was  first  taken 
out  and  came  on  for  hearing  on  27th  June  before  His  Honour 
Sir  G.  Innes,  sitting  in  Chambers  under  the  authority  conferred 
by  4  Vic  No.  22,  s.  27,  by  which  he  had  the  powers  of  the  Full 
Court.  His  Honour  refused  the  Rule,  holding  himself  bound  by 
the  decision  of  the  Court  in  Ex  parte  Hurst  (1).  The  question 
was  then  finally  determined.  The  Rule  nisi  of  19th  August,  in 
answer  to  which  we  now  appear,  was  not  by  way  of  an  appeal 
from  the  decision  of  the  judge  in  Chambers.  The  order  of  the 
27th  June  was  not  confirmed  on  the  first  day  of  the  term. 

Sm  J.  Martin,  C.J.  There  is  nothing  whatever  in  this 
objection.  Power  is  given,  by  the  27th  section  of  the  Act  4  Vic, 
No.  22,  to  a  judge  sitting  in  Chambers  to  make  orders  which 
previously  could  only  properly  be  made  by  the  Full  Court. 
That  order  remained  in  force  until  the  first  day  of  the  next 
ensuing  term  of  the  Supreme  Court.  No  application  having 
been  made  to  the  Court  to  confirm  it,  that  order  lapsed. 


G.  B.  Simpson  on  the  main  point — We  maintain  that  the  word 
"thereof,"  in  sec  32  of  the  Municipalities  Act  (2)  refers  to  the 

(1)  9S.C.R.  177.  paUty,  or  if  the  Bame  be  diyided  into 

(2)  31  Vic.  No.  12,  «.  32,  enacts : —    wards  of  any  ward  thereof,  who  is  a 
"Svery  male  elector  of   any  munici-    natural  bom  or  naturalised  sabjeot  of 
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1884        municipality  or  to  the  ward,  according  as  the  manidpality  hn 

„    ^^     not  or  has  been  divided  into  wards.     The  word  cannot  refer 

RoYLB,      exclusively  to  the  ward  for  which  the  election  is  to  take  plao^ 

HnnoN.     because  there  cannot  be  a  mayor  or  auditor  of  a  ward;  god 

officers  are  elected  for  the  whole  municipality. 

The  only  decision  against  our  contention  is  Ex  parte  Hurst  {^)^ 
where  His  Honour  Sir  Alfred  Stephen,  C.J.,  differed  from  bis 
colleagues,  and  a  doubt  was  expressed  by  one  of  the  judges  fons- 
ing  the  majority  of  the  Court.  This  Court  has  overruled  its 
previous  decisions,  where  in  its  opinion,  such  decisions  were  con- 
trary to  law :  Harris  v.  Harris  (4);  R,  v.  Horns  (5);  Bank  of 
Australasia  v.  Harris  (8);  Ex  parte  PayrUer  (7);  Fidier  t. 
Thornton  (8);  R  v.  Drowit  (9). 

Barley,  Q.C.,  showed  cause — Section  32  was  passed  for  the 
purpose  of  getting  rid  of  the  difficulty  raised  by  the  decision  of 
this  Court  in  R.  v.  Oell  (10).  It  deals  with  three  distinct  matteis, 
namely,  the  election  of  aldermen,  of  auditors,  and  of  the  mayor. 
The  part  relating  to  the  election  of  aldermen  should  be  read 
separately,  leaving  out  that  relating  to  the  mayor  and  the  auditors. 
If  that  is  done,  then  the  intention  of  the  Legislature  will  appear 
to  be  that  the  aldermen  from  a  particular  ward  should  be  ehogeo 
from  among  the  electors  of  that  ward.  The  Court  will  not  reverse 
the  previous  decision  of  the  same  point  in  Ex  parte  Hurst  (3); 
Fisher  v.  Thornton  (8) ;  JR.  v.  Parkinson  (11). 

Another  point  which  we  take  is  that  the  names  and  occupations 
of  the  nominators  of  Mr.  Royle  were  not  properly  given,  as  re- 
quired by  sec.  66  of  Municipalities  Act.  A  person  in  the  employ 
of  a  firm  of  retail  drapers  is  not  a  "  warehouseman"  any  more  than  a 
bank  clerk  can  be  described  as  a  banker.  Another  nominator, 
Mr.  Fischer,  only  signed  the  initial  of  one  of  his  christian  names, 

Her  Majesty,  and  is  not  otherwise  dis-  (4J    1  K.S.W.L.IL  247. 

qualified  as  herein  prescribed,  shall  be  (5)    2  N.S.W.  L.R.  187. 

capable  of  being  elected  mayor,  alder-  (6)    1  S.C.R.  189. 

man,  or  auditor  thereof .    Provided  that  (7)    2  S.C.R.  App.  12. 

no  alderman  shall  be  capable  of  being  (8)    2S.C.B,  137. 

elected  as  auditor  in  and  for  the  munici-  (9)    1  S.C.R.  App.  43. 

pslity  of  which  he  is  an  alderman."— 2  (10)  6  S.C.R.  161. 

01  Stat.  1494.  (11)  L-R.  3  Q.B.  11 ;  8  R  ft  S.  W 
(3)  9  S.C.R.  177. 
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whereas  the  section  requires  that  the  name  should  be  written  in        1884 

full:  Maiher  v.  Brown  (12).      The  description  of  the  other  nomi-  sx parte 

nator  as  "landowner"  has  been  held  insufficient  by  previous  ^^J*** 

decisions  of  our  Court.  Hwton. 

Sir  J.  Martin,  C.J.  The  point  now  before  the  Court  formed  Martin^  c.J. 
the  subject  of  a  discussion  in  1870  in  the  case  of  Ex  parte 
Hurst  (13).  On  that  occasion  the  Court  differed  in  opinion, 
but  the  majority  of  the  judges  held  that,  in  order  to  entitle 
a  person  to  be  elected  as  alderman  of  any  particular  ward, 
it  was  necessary  that  he  should  be  an  elector  of  it.  Sir  Alfred 
Stephen^  the  late  Chief  Justice,  differed  in  opinion  from  his 
coUea^es,  and  held,  so  far  as  he  was  concerned,  that  it  was 
not  necessary  that  a  person  so  nominated  should  be  an  elector 
of  the  ward  for  which  he  sought  to  be  elected. 

The  first  question  raised  for  determination  now  is,  whether  or 
not  we  should  hold  ourselves  bound   by  that  decision  of  this 
Court  in  1870.     There  is  no  doubt  that,  ordinarily,  the  Court 
follows  its  own  decisions,  unless  some  ruling  of  the  Court  of 
Appeal  has  declared  the  law  to  be  different.    In  such  a  case  we 
do  not,  and  in  fact  cannot,  abide  by  our  former  decision :  we 
must  follow  the  law  as  laid  down  by  the  higher  tribunal.     Further, 
it  is  not  unusual  for  us  to  obey  the  decision  of  a  court *not  having 
the  right  to  hear  appeals  from  the  Supreme  Court  of  this  colony, 
and  so  having  no  power  to  undo  what  we  have  already  done. 
But  there  are  also  other  cases  where  the  Courts  do  recede  from  their 
own  decisions.    In  the  case  of  Ex  parte  Hurst  (13)  the  decision 
was  by  majority,  and  does  not  come  down  to  us  with  the  em- 
phasis which  it  would  bear  if  it  were  unanimous,  or  if  a  doubt  as 
to  its  correctness  had  not  been  expressed  by  one  of  the  majority. 
In  cases  where  the  rights  of  property  are  involved,  or  where 
persons  may  have  entered  into  contracts  on  the  assumption  that 
the  law  as  laid  down  was  correct,  the  Court,  even  though  they 
might  be  of  opinion  that  a  previous  decision  was  wrong,  would 
not  reverse  it,  but  would  leave  the  Legislature  to  apply  the 
remedy.    But  no  contracts  or  rights  of  property  were  involved 
in  the  decision  of  Ex  paHe  Hurst  indeed,  it  was  immaterial, 

(12)  1  C.P.D.  696.  (13)  9  S.C.R.  177. 
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except  so  far  as  the  particular  candidate  was  oonoemed,  whetber 
'  the  person  eligible  was  to  be  an  elector  of  the  partieiilar  wui 
or  of  any  other  ward  of  the  municipality.  Whichever  way  fti 
question  in  that  case  was  decided,  it  was  not  a  matter  of  parti- 
cular moment  to  any  but  the  parties  directly  concerned,  and, 
except  as  to  them,  it  might  almost  be  resolved  into  an  absbaci 
question.  Of  course,  so  far  as  the  parties  were  concerned,  it  ins 
a  matter  of  significance  and  practical  importance ;  but  genexaDj, 
so  far  as  regards  public  interests,  it  was  not.  It  being  a  caw  of 
that  sort,  it  appears  to  me  that  we  should  not  be  violating  any 
well-recognised  rule,  or  doing  anything  improper,  in  examining 
the  decision  of  1870,  if  we  think  that  decision  onght  to  hi 
examined. 

I  am  of  opinion  that  the  decision  in  Ex  parte  Hv/nt  (14)  is  tm 
which  we  ought  to  examine;  and  that  the  view  taken  by  the 
late  Chief  Justice  in  that  case  was  the  correct  one.  The  late 
Chief  Justice  said,  in  page  182 — ^"'The  remaining  point  preaenfe 
considerable  difficulty.  I  am  of  opinion  that  when  a  mimiei- 
pality  is  divided  into  wards,  the  electors,  although  they  are 
usually  called  electors  of  their  respective  wards,  because  thej 
can  only  vote  there,  may  also,  with  propriety,  be  called  electors 
of  the  municipality.  If  this  view  be  correct,  it  will  follow  from 
the  terms  of  the  32nd  section,  that  auy  elector  of  a  municipality 
may  be  elected  as  alderman  for  a  ward,  whether  he  is  qualified 
to  vote  in  it  or  not  The  section  referred  to  says: — *  Every  mak 
elector  of  any  municipality,  or,  if  the  same  be  divided  into  wardB» 
of  any  ward  thereof,'  who  possesses  certain  qualifications,  'shaO 
be  capable  of  being  elected  mayor,  alderman,  or  auditor  thereoL' 
Now,  it  is  plain  that  the  mayor  and  auditors  may  be  choses 
from  any  ward — why  not  also  the  aldermen?  The  second 
*  thereof,'  as  well  as  the  first,  can  only,  I  think,  refer  to  the 
'  muuicipality.'  And  on  this  construction  the  section  would  read 
thus: — 'Every  male  elector  of  any  municipality,  or  of  any  ward 
thereof  (if  it  is  a  municipality  that  has  been  divided  into  wards] 
shall  be  capable  of  being  elected  an  alderman  of  such  munid* 
pality;'  although,  of  course,  he  must  be  elected  for  a  particalar 
ward  by  the  persons  entitled  to  vote  in  the  ward."    It  appears 

(14)  9  S.aB.  177. 
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to  me  that  logically  there  is  no  gainsaying  the  view  taken  by        i884 
His  Honour. 


Bx  parte 

Now,  let  us  look  at  the  section  itself.    Sec.  32  is  as  follows:      ^Ji*". 

Be 

—"Every  male  elector  of  any  municipality,  or,  if  the  same  be     Huttoh. 

divided  into  wards,  of  any  ward  thereof,  who  is  a  natural  born 

subject  of  Her  Majesty,  and  is  not  otherwise  disqualified  as 

herein  prescribed,  shall  be   capable  of   being  elected  mayor, 

alderman,  or  auditor  thereof.''    The  word  "  thereof"  clearly  and 

manifestly  means  "  the  municipality."    A  person  is  not  elected 

mayor  for  a  ward,  or  auditor  for  a  ward.     Such  officers  are 

elected  for  the  whole  municipality.     So  an  alderman  is  not  an 

officer  for  a  particular  ward,  but  for  the  whole  municipality.    It 

is  not  at  all  necessary  that  a  candidate  should  be  an  elector  of 

the  ward  in  which  he  seeks  election  as  an  alderman.    To  put 

any  other  construction  on  the  section  would  do  violence  to  the 

words  I  have  read,  and  would  be  interpreting  them  contrary  to 

the  intention  expressed  in  the  Act.    The  reference  in  the  section 

to  the  electors  of  wards,  by  the  expression,  "  or  any  other  ward 

thereof,"  was  rendered  necessary  by  the  63rd  and  other  sections, 

which  provide  for  the  preparing  of  separate  rolls  of  electors  for 

each  ward,  and  was  inserted  for  that  reason,  and  for  no  other 

reason  whatever.     Where  a  municipality  is  not  divided  into 

wards,  then  the  electors  are  for  the  whole  municipality;  where  it 

is  divided  into  wards,  then   the  electora  are  for  each  ward. 

Sec  32  (15)  provides  for  both  these  cases.    In  order  that  a  person 

may  be  elected  mayor,  alderman,  or  auditor  of  a  municipality, 

the  candidate  must  be  an  elector,  either  on  the  municipal  roll,  or 

on  the  ward  roll;  and  if  he  is  an  elector  on  the  ward  roll  he  has 

a  sufficient  qualification,  and  he  comes  within  the  category  of 

persons  who  may  be  elected.    It  is  not  necessary  that  he  should 

be  an  elector  of  the  ward  for  which  he  seeks  to  be  returned. 

To  read  the  section  in  any  other  way  would  be  to  do  violence  to 

the  words  of  the  Act. 

Apart  then  from  the  decision  of  the  late  Chief  Justice,  I  am 
clearly  of  opinion,  having  regard  to  the  words  of  the  Act  itself, 
that  the  view  taken  by  His  Honour  was  the  correct  one^  and  that 
it  is  not  at  all  necessary  that  a  person  nominated*for  the  office  of 

(1^  See  note  (2)  on  page  469. 
N.B.W.R.,  Vol.  v.,  Law.  KK 


474  GASES  AT  LAW.  [N.&W.B. 

alderman  shonld  be  an  elector  of  the  ward  for  which  he  seeks  to  be 
Sx  parte     returned.    That  being  my  opinion,  I  think  that  the  decisicm 
R07UE,      jjj  jg-^  paiie  Hurst  (16)  ought  to  be  overruled. 

Then  it  is  said  that  if  the  returning  officer  was  wrong  in 
refusing  to  receive  the  nomination  of  Mr.  Royle,  on  the  ground 
that  he  was  not  an  elector  of  the  ward,  still  in  this  particnlv 
case  the  nomination  was  not  in  itself  a  valid  one,  and  sufficient  to 
put  Mr.  Royle  in  the  position  of  a  candidate  for  the  office  of 
alderman.  The  law  requires  that  a  nomination,  in  order  to  be 
valid,  shall  contain  the  name  in  full  of  the  candidate,  his  resi- 
dence, and  occupation,  and  also  the  names  in  full  of  two  nomina- 
tors, and  their  residences  and  occupations.  The  number  of 
nominators  rendered  necessary  by  the  Act  is  only  two.  In  this 
case  there  were  three.  But  if  there  are  a  hundred  nominators,  it 
will  be  sufficient  if  only  two  are  properly  described,  and  posses 
the  requisite  qualifications. 

One  of  these  nominators  is  described  as  a  '^  landowner."  I  am 
of  opinion  that  this  description  is  not  a  sufficient  one.  There  are 
two  decisions  of  this  Court  in  which  the  word  ''freeholder"  was 
held  not  to  be  a  sufficient  description  of  the  occupation  of  a  can- 
didate. I  cannot  see  any  distinction  between  the  term  ''free- 
holder" and  the  term  "  landowner."  On  the  authority  of  those 
cases,  as  far  as  regards  the  point  I  am  now  considering,  I  am  of 
opinion  that  the  nomination  by  this  person  was  not  good. 

But  there  are  two  other  nominators,  one  of  whom  describes 
himself  as  a  "  warehouseman";  the  other  signs  himself  "  W.  Gari 
Fischer,  merchant."  It  is  a  sufficient  compliance  with  these 
requirements  of  the  Act  if  enough  information  is  given  to  put 
people  upon  inquiry,  so  as  to  find  out  who  are  the  persons 
nominating  a  candidate.  As  to  the  word  "  merchant,"  it  is  con- 
ceded that  it  is  a  sufficient  designation  of  the  occupation  of  the 
person  described.  As  to  the  word  "  warehousaoaan,"  there  is 
evidence  to  show  that  it  was  a  wrong  description  of  the  oocapa- 
tion  of  the  nominator  in  questioiL  But  it  would  be  exceedingly 
inconvenient  if,  on  every  occasion  of  a  nomination  of  can- 
didates, the  returning  officer  is  to  make  an  inquiry  as  to 
whether  a  person  nominating  a  candidate  has  properly  described 

(16)  9  S.C.B.  177. 
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himself  on  the  nomination  paper.    The  Act  does  not  intend  any«        1884 
thing  of  the  sort    The  only  thing  required  is,  that  the  persons     Ex  parte 
nominating  a  candidate  should  be  persons  competent  to  make  the      ^^^^^ 
nomination.     The  reason  why  the  names  of  the  nominators  and     Hintok, 
their  residences  and  occupations  are  required  to  be  given  is,  that 
the  returning  officer  may  see  who  they  are,  and  so  be  enabled  to 
determine  whether  they  are  persons  who  have  a  right  to  make 
the  nomination.    But  whether  a  person  who  is  sub-manager  of  a 
warehouse  is  rightly  described  on  the  nomination  paper  as  a 
"  warehouseman  "  is  quite  immaterial,  so  long  as  the  name  is  that 
of  a  person  who  may  make  the  nomination. 

There  is  this  further  objection  taken  to  the  nomination  of  one 
of  these  gentlemen,  that  he  did  not  write  his  name  at  full  length, 
but  subscribed  himself  "  W.  Carl  Fischer."  That  point  was  before 
*he  Court  in  Ex  parte  Nelson,  In  re  Mulholland  (17).  In  that 
case  the  nomination  was  by  a  person  signing  himself  "  Robt.  J. 
Whiteford."  The  Court  were  of  opinion  that  that  nomina- 
tion was  good,  and  a  sufficient  compliance  with  the  provisions  of 
the  Statute,  although  the  section  required  that  the  names  of  the 
nominators  should  be  written  in  full.  To  repeat  the  observations 
made  by  me  in  Ex  parte  Fullford  (18)  : — "  The  names  of  the 
candidates  are  to  be  set  out  at  full  length,  so  that  everyone  shall 
know  who  is  nominated.  The  object  of  these  provisions  was  to 
make  plain  who  were  the  parties  proposing,  and  who  was  the 
person  proposed."  That  being  the  object  of  the  enactment,  can  it 
be  said  that  because  this  gentleman  has  only  signed  the  initial  of 
one  of  his  christian  names,  such  a  description  was  not  enough  to 
enable  the  returning  officer  to  know  who  he  was  ?  I  am  of 
opinion  that  such  a  signature  was  sufficient,  considering  what 
was  the  object  of  the  enactment.  For  these  reasons  I  am  of 
opinion  that  the  Bule  should  be  made  absolute. 

Fatjcett,  J.    As  to  the  latter  objections  taken  by  the  respon-   Faucett,  J. 
dent,  I  concur  with  His  Honour  the  Chief  Justice.    But  on  the 
main  question  raised  in   this  case,   I   differ  from  the  opinion 
expressed   by   him.     I   feel   some   difficulty,  however,  in  con- 
sequence of  the  former  decision  of  this  Court  in  R.  v.  OeU  (19). 

(17)  9  S.C.R.  161.  (18)  3  N.S.W.  L.R.  135.  (19)  6  S.C.R.  161. 
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That  was  a  decision  on  the  construction  of  the  former  Munid- 
polities  Act,  which  was  different  from  the  Statute  we  are  now 
considering.  The  only  section  in  the  former  Act  to  whidi  our 
attention  has  been  drawn,  as  being  similar  to  sec.  32  of  ihe 
present  Municipalities  Act,  is  sec  9,  which  is  in  the  followii^ 
terms: — ^"No  person  shall  be  eligible  as  chairman,  councillor, 
or  auditor  for  any  such  municipality,  unless  he  shall  hold  t 
qualification  as  an  elector  of  the  same."  A  person  in  tbe 
position  of  Mr.  Royle  would,  under  that  Act,  be  clearly  eligible, 
as  being  an  elector  for  the  municipality,  whether  divided  into 
wards  or  not. 

Now  we  have  a  new  term  introduced  by  the  later  Municir 
polities   Act,    by   sec   28,    by   which   it   is   enacted    that  in 
municipalities  so  divided  "there  shall  be    three  aldermen  to 
each    ward,  elected    as    hereinafter    directed   by   the   electors 
of  each  such  ward."     The  section  then  goes  on  to  make  a 
distinction    between  aldermen  for  a  ward   and   aldermen  for 
the    whole    municipality,    by    enacting — "  And    where  there 
shall   have   been   such   division   into   wards  after  such  incor- 
poration, and  after  aldermen  shall  have  been  elected  as  for  the 
whole  undivided  municipality,  one  alderman  for  each  ward  shall, 
as  hereinafter  directed,  be  elected  at  each  annual  ensuing  election 
of  aldermen;   and  the  retiring  aldermen,  although  elected  as  for 
the  whole  undivided  municipality,  shall,  for  the  purposes  of  this 
Act,  be  regarded  as  retiring  aldermen  for  the  several  wards 
thereof."  A  clear  and  manifest  distinction  is  thus  drawn  between 
the  two  classes  of  aldermen.     Then  we  come  to  sec  32.    [His 
Honour  read  the  section  (20).]    I  think  that  the  only  meaning  to 
be  attached  to  the  word  "  thereof"  in  this  section  is  that  it  should 
relate  to  the  "  municipality"  where  there  has  been  no  division 
into  wards,  and  to  "  wards"  where  there  has  been  such  a  division, 
because  such  an  interpretation  would  be   consistent  with  the 
previous  sections  in  which  the  electors  of  a  municipality  and  the 
electors  of  a  ward  are  separately  mentioned.    The  section  enacts 
that  not  only  the  aldermen,  but  the  mayor  and  the  auditors, 
must  be  electors.     But  there  is  a  provision  that  no  alderman 
shall  be  capable  of  being  elected  as  auditor,  shovnng  a  manifest 

(20)  Se«  note  (2)  on  page  469. 
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distinction  between  the  qualifications  necessary  for  an  auditor       18M 
and  the  qualifications  sufficient  for  an  alderman.  iSc  parte 

There  are  two  classes  of  municipalities  mentioned  in  the  Act ;  ^^^ 
one  class  divided  into  wards,  and  another  class  not  so  divided.  Hintov. 
In  the  latter  class  the  aldermen  must  be  electors  for  the  whole 
mnnidpality.  But  where  there  is  a  division  into  wards  an 
electoral  roll  is  made  for  each  ward.  Section  32  says  that 
where  a  municipality  is  divided  into  wards,  every  person  shall 
be  capable  of  being  elected  a  mayor,  alderman,  or  auditor 
thereof  who  is  an  elector,  clearly  meaning  that  he  shall  be  an 
elector  of  the  ward  for  which  he  is  a  candidate.  The  clear 
meaning  of  the  Act  was  to  treat  the  wards  as  distinct  bodies.  It 
is  no  answer  to  say  that  the  mayor  and  auditors  are  elected  for 
tbe  whole  municipality,  because  the  Act  provides  that  the  mayor 
shall  be  elected  by  the  aldermen ;  and  the  election  of  auditors,  by 
sec.  67,  "  shall  be  conducted  as  for  and  in  respect  of  the  whole 
municipality,  and  not  for  or  in  respect  of  any  ward  or  wards 
thereof." 

I  have  very  considerable  doubts  as  to  the  correctness  of  the 
decision  in  Ex  parte  Hurst  (21) ;  but  I  see  no  reasons  advanced 
sufficient  to  disturb  it.  It  cannot  promote  the  interests  of  the 
municipalities  in  any  way  to  over-rule  that  decision.  The  object 
of  the  Legislature  in  dividing  municipalities  into  wards  was  to 
provide  that  persons  should  be  elected  as  aldermen  for  wards  in 
which  they  had  an  interest,  for  the  purpose  of  exercising  control 
over  the  money  collected  by  the  council  of  the  municipality.  In 
so  deciding  I  am  not  going  against  the  decision  in  R,  v.  Odl  (22)' 
because  the  terms  of  the  old  Municipalitiea  Act  were  not  like 
those  of  the  Act  we  are  now  considering. 

Sib  Q.  Innes,  J.    I  concur  with  their  Honours  in  thinking  that     lme$t  J. 
there  is  nothing  in  the  objections  taken  in  regard  to  the  insuffi- 
ciency of  the  description  of  the  nominators. 

With  regard  to  the  main  question  which  remains  for  our 
consideration  I  am  entirely  of  opinion  with  his  Honour  the  Chief 
Justice,  that  the  decision  in  Ex  parte  Hurst  was  an  erroneous 
one ;  and  that,  although  the  Court  has  considerable  reluctance  in 

(21)  9  S.C.R.  177.  (22)  6  S.C.R.  161. 
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1884        distorbing  a  prior  decision,  more  partietdarly  wben  it  has  stood 

Bsparte    ^or  several  years,  yet  there  are  no  sufficient  reasons  for  allowbg 

^j^^     a  decision  of  this  kind,  which  we  consider  manifestly  wrong,  to 

UiNTON.     remain.    There  is  no  ground  why  we  should  leave  the  decision  ia 

Ex  parte  Hurst  (28)  undisturbed ;  and  that  being  so,  it  cannot  be 

allowed  to  remain  imchallenged  for  any  longer  time.  With  regsrd 

to  this  question,  whether  a  candidate  for  the  office  of  aldennaa 

must  be  an  elector  of  the  particular  ward  to  which  he  seeks  to  be 

elected,  in  the  first  place  I  concur  with  His  Honour  the  Chiet 

Justice  in  thinking  that  the  reasoning  of  Sir  Alfred  Stephen  in 

the  case  of  Ex  parte  Hurst,  contrary  to  the  decision  of  the 

other    two  judges    who   constituted    the    Court,   is    entiielf 

unanswerable. 

In  this  particular  case  the  municipality  had  been  divided  into 
wards.  Sec  32  of  the  Municipalities  Act  enacts. — [His  Honoui 
read  the  section.]  Now  it  will  be  observed  that  a  mayor  u 
mayor  of  the  municipality,  not  of  any  particular  ward ;  and  so  is 
an  auditor.  How,  therefore,  could  the  word  "  thereof"  have  one 
meaning  when  applied  to  the  election  of  a  mayor  or  auditor,  and 
another  meaning  when  applied  to  the  election  of  an  alderman  ? 
It  must,  therefore,  be,  that  an  alderman  is  alderman  for  the 
municipality,  and  not  for  any  particular  ward. 

The  observations  of  Mr.  Justice  Faucetl  in  the  case  of  &  v. 
OeU  (24),no  doubt  proceeded  on  an  earlier  Statute.  Before  the  pass- 
of  the  "  Municipalities  Act  of  1866,"  municipalities  were  divided 
into  wards,  and  the  reasoning  of  Mr.  Justice  Faucett  in  the  deci- 
sion I  have  cited  is  very  cogent,  and  is  applicable  to  this  cas& 
His  Honour  says : — **  I  also  think  that  a  ward  may  elect  a 
foreigner  as  its  councillor ;  for,  although  elected  for  a  particular 
ward,  he  is  a  councillor  for  the  municipality."  Now,  what  is  a 
^  council  under  the  **  Municipalities  Act  of  1 867 "  ?  Sec.  26  of  that 
Statute  states  that  the  council  of  every  municipality  shall  consist 
of  a  certain  number  of  aldermen ;  and  then  follows  a  proviso, 
"  that  all  aldermen  of  such  adjoining  municipalities  •  .  shall 
be  .  .  and  remain  aldermen  of  such  united  municipality,"  treating 

the  aldermen  as  aldermen  of  the  municipality,  and  not  of  any 
particular  ward.    No  doubt  each  alderman  is  also  an  aldennan 

(23)  9  S.C.R.  177.  (24)  6  S.C.R.  161. 
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lost  the  ward  by  which  he  has  been  elected^  just  as  a  member  of       1884 
the  Legislative  Assembly  is  also  a  member  for  the  constituency     Ex  paru 
which  has  returned  him.    A  manifest  inconvenience  might  be      ^^"' 
caused  if  the  electors  of  a  ward  could  not  elect  for  their  represen-     Hinton, 
tative  a  "  foreigner/'  using  that  word  in  the  sense  intended  in  the 
decision  in  J2.  v.  Oell  (25).    It  might  be  that  a  person  residing  in  a 
neighbouring  ward  of  the  same  municipality  would  be  eminently 
fitted  for  the  position  of  alderman,  both  from  his  interest  in  the 
municipality,  and  also  from  his  thorough  acquaintance  with  the 
wants  of  the  particular  ward,  yet  if  the  decision  in  Ex  parte 
Hurst  (26)  is  correct,  such  a  person,  however  well  qualified,  would 
not  be  eligible  for  election  as  alderman  for  a  ward  in  which  he 
bad  no  electoral  qualification,  although  he  was  an  elector  for 
another  ward  of  the  municipality. 

The  Legislature  did  not  intend  to  narrow  down  and  restrict  the 
privileges  of  electors  to  choose  the  aldermen  to  represent  them  in 
the  counciL  The  division  of  an  electorate  into  wards  is  only  for 
the  purpose  of  ensuring  a  due  representation  of  every  locality. 
With  due  respect  to  the  judges  who  have  held  a  contrary  opinion, 
their  interpretation  of  this  section  appears  to  me  to  be  erroneous. 

Rule  absolute,  without  costs. 

Attorneys  for  applicant :  Shepherd  Jk  Crossman. 
Attorney  for  respondent :  Brennan, 

(25)  6  S.C.R.  161.  (26)  9  S.C.R.  177. 
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Volunicury  alienatwnr-^Fraud—lZ  Eliz,  c.  5—27  Eliz,  c.  ^^District  Courts  Ad,  _ 

(22  Vk,  No,  18),  sees.  78,  79.  June  7,  12. 

On  the  30th  September,  1864,  M.,  being  indebted,  conveyed  all  his  real  estate  to  ^"^*  ^* 
tmstees,  in  trust  to  sell  the  same,  and  with  the  proceeds  to  pay  o£f  the  charges  there- 
on, and  to  apply  the  residue  in  payment  of  his  debts,  and  as  to  any  surplus  there 
might  be,  to  pay  the  same  to  such  trustees  as  his  wife  might  name,  for  her  benefit  and 
that  of  her  children.  At  the  time  he  executed  the  deed,  M.  was  indebted  to  0.  and 
R.,  each  of  whom  obtained  judgment  against  him  in  the  District  C!ourt  in  March, 
1865.  On  Ist  April,  1865,  the  Registrar  of  the  District  Court  sold  by  auction  all 
M.'8  right,  title,  and  interest,  in  certain  of  the  lands  conveyed  in  the  deed  of  1864, 
under  B^'s  judgment,  and  the  plaintifif  became  the  purchaser ;  and  the  Registrar 
subsequently  conveyed  the  lands  to  him,  as  required,  by  sec.  79  of  the  District 
Courts  Act  (22  Vic.  No.  18).  Some  time  after  this,  R.  for  valuable  consideration 
assigned  his  judgment  against  M.  to  the  plaintiff.  The  plaintiff,  as  purchaser  from 
the  Registrar  of  the  District  Court,  claimed  to  have  the  deed  of  30th  September, 
1864,  declared  void,  as  being  voluntary  under  the  Statute  27  Eliz.,  c.  4;  and,  also, 
as  having  delayed  or  defeated  a  creditor  or  creditors,  and  as  fraudulent,  under  the 
Statute  13  Eliz.,  c.  5;  claiming,  also,  if  the  deed  should  be  set  aside,  to  come  in 
as  purchaser  of  the  land  at  the  sale  by  the  Registrar  of  the  District  Court,  on  1st 
April,  1865. 

Held,  affirming  the  decision  of  the  Acting  Primary  Judge,  that  the  deed  was 
not  a  voluntary  deed,  and  that  if  it  were  a  voluntary  deed  it  was  not  void  under 
the  Statute  27  Eliz,,  c.  4,  as  a  voluntary  deed  can  only  be  set  aside  by  a  sub- 
sequent purchaser  for  value  from  the  settlor ;  and  that  the  Statute  does  not  apply 
to  the  case  of  a  sale  in  invitum, 

K.S.W.R.,  Vol.  v.,  Eq.  A 
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This  case  was  aligned  before  Mr.  Jnstioe  FaucM  on  the  7tli 
and  12ih  of  Jane,  1883.  The  facts  are  so  fhlly  set  out  in  His 
Honour's  judgment  that  they  do  not  require  to  be  stated  here. 

Knox  and  F.  Barton  for  the  plaintiff. 


DarUy,  Q.C.,  and  A.  H,  Simpson  foi  the  defendants. 


Cur.  adv.  vtdt. 


Faueeitt 
A.P.J. 


On  the  9th  of  August,  His  Honour  delivered  the  following 
written  jndgment : — 

Faucett,  A.P.  J.    The  statement  of  claim  in  this  case  was  filed 
on  the  2nd  October,  1864 ;  and  the  suit  is  brought  in  effect  to  set 
aside  a  deed  of  trust  for  the  payment  of  creditors.     On  the  30th 
September,   1864*,  Francis  Mooney,  being  indebted  to  several 
persons,  conveyed  all  his  real  estate,  subject  to  certain  existing 
mortgages  and  encumbrances,  to  W.  W.  Billyard    and   Wm. 
M'Millan,  in  trust  to  sell  the  same,  and  with  the  proceeds  to  pay 
off  the  mortgages  and  other  charges,  and  to  apply  the  residue  in 
payment  or  liquidation  of  his  other  debts,  ratably  and  in  propor- 
tion to  the  amount  of  such  debts;  and  any  ultimate  surplus  that 
might  remain  was  to  be  paid  over  to  such  trustees  as  his  wife 
might  appoint,  for  her  benefit  and  the  benefit  of  her  children 
This  deed  was  registered  on  the  6th  of  December,  1864.     Mr. 
Billyard,  one  of  the  trustees,  was  solicitor  for  Mr.  Lithgow,  in 
whose  employment  Mooney  had  been,  and  to  whom  he  was 
largely  indebted,  and  compelled  Mooney  to  make  the  settlement 
At  the  time  he  executed  the  trust  deed,  Mooney  was  indebted  to 
George  Chisholm,  and  also  to  W.  H.  Rolf e.     Subsequently,  on  6th 
March,  1865,  Chisliolm  obtained  a  judgment  against  Mooney  in 
the  District  Court,  for  the  sum  of  51L  Ga.  5d.;  and  on  the  7th 
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March,  1865,  Rolfe  also  obtained  a  judgment  against  him  in        iss3 

<3ie  District  Court,  for  the  sum  of  18i.  0«.  3d!.    Upon  Rolfe's     Godfrby 

judgment — the  amount  being  increased  by  costs  to  the  sum  of      pqolb. 

282.  I6s.  2d. — execution  was  issued;  and  under  the  writ  of  ^i.  fa., 

the  Registrar  of  the  District  Court,  on  the  1st  of  April,  186i>,  put 

up  for  sale  by  auction  all  Mooney's  right,  title,  and  interest  in 

certain  lands  on  the  North  Shore,  called  in  the  pleadings  lots  31, 

32,  and  42,  containing  in  all  about  31  acres,  and  being  part  of  the 

lands  comprised  in  the  trust  deed  of  30th  September,  1864;  and 

the  plaintiff  became  the  purchaser  for  the  sum  of  182.  108.    On 

the  25th  April,   1865,  the  Registi*ar,  in  accordance  with  the 

provisions  of  the  District  Courts  Act  (1),  executed  a  conveyance  to 

the  plaintiff  which  was  registered  on  the  same  day;  and  on  the 

19th  September,  1865,  Rolfe,  in  consideration  of  the  sum  of  22. 

lOsL,  assigned  his  judgment  to  the  plaintiff!     After  his  purchase, 

the  plaintiff  went  to  the  North  Shore  to  search  for  the  lands,  but 

could  not  find  them.    They  were  mere  bush  lands,  and  he 

has  never  seen  them  to  this  day.     Of  late  they  have  very  largely 

increased  in  value. 

The  plaintiff,  as  purchaser  under  the  writ  oijifa.,  now  claims 
to  have  the  trust  deed  of  30th  September  1864  set  aside,  as 
being  voluntary,  without  consideration,  and  not  bona-fide,  and 
therefore  void,  under  the  Statute  27  Eliz,,  c.  4,  against  him  as  a 
subsequent  purchaser  for  value.  He  also  claims  to  have  it  set  aside 
as  void  under  the  Statute  13  Eliz,,  c.  5,  on  the  ground  that  it  has 
delayed  or  defeated  a  creditor  or  creditors,  that  is  to  say,  himself 
as  a  creditor  by  the  assignment  of  Rolfe's  judgment,  or  Rolfe  and 
Chisholm — for  no  other  creditors  are  mentioned  as  having  been 
defeated  or  delayed.  And  then,  if  the  trust  deed  should  be 
set  aside  on  this  ground,  he  claims  to  come  in  as  purchaser  under 
the  writ  of  ^.  fa.,  and  by  virtue  of  the  DistHct  Courts  Act  (2), 
under  which  he  would  be  entitled,  if  the  debtor  Mooney  could, 
either  at  law  or  in  equity,  dispose  of  the  property  he  purchased. 

Take,  fii-st,  the  Statute  27  JEliz.,  c  4.    Now,  in  what  way  has 

the  plaintiff  been  defrauded  ?    He  bought  at  a  sale  by  auction, 

under  a  writ  of  fi,  Ja.,  merely  "  the  right,  title,  and  interest," 

whatever  that  might  be,  of  the  judgment  debtor  in  certain  lands. 

(I)  22  Vic.  No.  18,  sec.  79.  (2)  Sec.  78. 
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1883        No  represeniaticHi  was  made  as  to  what  the  judgment  debtos 


Godfrey    P^h^>  title.  Or  interest  was.    The  plaintiff  purchased  a  chance. 

Poole  ^^  ^^  ^^  made  the  usual  searches  which  are  made  when  a  person 
is  purchasing  real  estate,  he  would  have  found  that  the  judgment 
debtor  had,  fully  six  months  before  the  writ  of  jL  fa,  was  issued, 
conveyed  all  his  real  estate  to  trustees  for  the  benefit  of  his 
creditors ;  and  that  the  trust  deed  had  been  duly  roistered  four 
months  before  he  purchased.  Under  these  circumstances,  what 
fiur  or  honest  ground  has  he  for  complaint  ?  How  can  he  com- 
plain of  having  been  in  any  way  deceived  ?  Of  course,  if  Mocmej 
himself  had  sold  to  him  after  he  had  executed  the  trust  deed,  ii 
would  be  a  different  thing.  He  might  then  justly  complain  of 
having  been  defrauded :  and  the  question  would  then  arise  under 
the  Statute  27  Eliz.^  c.  4,  whether  he  or  the  trustees,  and  those 
whom  they  represented,  should  be  preferred.  But  I  have  grave 
doubts  whether  a  sale  under  a  writ  of  execution,  in  which  ^e 
judgment  debtor  takes  no  part,  and  does  not  even  in  form  execute 
the  conveyance  proceeding  in  invUuja,  so  far  as  he  is  cone^ned, 
is  such  a  sale  as  would  entitle  the  purchaser  to  take  advantage  of 
that  Statute.  My  strong  impression  is  that  it  is  not ;  for  clearly 
it  is  not  made  "  for  the  intent  and  purpose  to  defraud  and 
deceive"  the  purchaser,  or  any  purchaser ;  and  I  cannot  see  how 
it  can  have  the  effect — from  which  the  intention  might  be 
iniferred — of  deceiving  or  defrauding  a  purchaser  who  makes  no 
inquiries,  and  to  whom  no  representations  are  made,  as  to  the 
interest  that  is  set  up  for  sale.  In  May  on  Volv/ntary  aid 
Fraudulent  Alienations  (3),  Girling  v.  Lowiher  (4)  is  referred  to 
as  supporting  the  proposition  that  judgment  creditors  are  entitled 
to  come  in  under  the  27  Eiz,,  c.  4;  and  if  so,  puixshasers  under  an 
execution  would  also  be  entitled.  In  the  subsequent  pages  tbe 
question  is  considered,  and  the  decision  in  Girling  v.  LoiuAn 
would  seem  to  be  oveiTuled,  or  considered  as  being  under  the 
13  Eliz,,  c.  5.  And  on  page  216,  it  is  said  that  "  in  America  (where 
the  27  Eliz.,  c.  4,  has  been  adopted)  it  has  been  decided  that 
a  purchaser  at  a  sheiiff's  sale,  under  a  judgment  and  execution 
against  the  grantor  of  a  voluntary  deed,  is  not  a  purehaseras 
against  the  volunteers,  because  in  such  a  case  of  kivoluntaKy 

(.3)  P.  208.  (4)  2  Cb.  Rep.  136  [262]. 
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alienation  by  the  settlor  the  presumption  of  a  fraudulent  inten-        i883 
tion  on  his  part  cannot  arise."    But  to  avoid  any  difficulty  upon     Godfrey 
that  question,  I  shall  assume  that  such  a  sale  is  within  the 
Statute,  and  then  the  question  will  remain  whether  the  trust  deed 
is  voluntary,  without  consideration,  and  not  bona  fide,  and  ought 
therefore  to  be  set  aside  as  void  in  favour  of  the  plaintiff. 

Before,  however,  considering  this  question,  as  it  must  also  be 
considered  in  reference  to  the  Statute  13  Eliz,,  c  5, 1  shall  first 
consider  the  tacts  which  the  plaintiff  contends  entitle  him  to  the 
benefit  of  this  latter  Statute.  It  is  upon  this  Statute  principally 
that  he  rests  his  claim.  Indeed,  the  plaintiff's  counsel  stated 
that  he  did  not  rely  on  the  27  Eliz.,  c.  4.  What,  then,  is  the 
position  of  the  plaintiff  as  a  creditor  ?  In  the  assignment 
of  Bolfe's  judgment  the  consideration  is  stated  to  be  the  sum 
of  21.  10s.,  "  being  the  balance  of  the  costs  of  the  said  action." 
The  residue  of  the  judgment  debt  was  satisfied  by  the  pro- 
ceeds of  the  sale.  According  to  the  terms  of  the  assignment, 
therefore,  the  only  sum  for  which  the  plaintiff  can  claim  to  be  an 
unsatisfied  creditor  is  that  sum  of  22.  10a.,  "  the  balance  of  the 
costs  of  the  said  action. '  Supposing,  however,  that  this  is  an 
error,  the  utmost  amount  for  which  he  can  claim  to  be  a  creditor  is 
the  difference  between  the  sum  for  which  execution  was  issued  and 
the  amount  realised  by  the  sale,  which  is  about  102.  Of  this  sum, 
-whether  it  be  22. 10a.  or  102.,  the  plaintiff,  from  the  time  of  the 
assignment  of  the  judgment  up  to  the  time  of  filing  the  state- 
ments of  claim — that  is,  during  a  period  of  eighteen  years — ^never 
•demanded  payment  and  never  made  any  attempt  to  recover  it; 
nor  does  he  now  seek  to  obtain  payment  of  it.  Under  such  cir- 
cumstances, if  this  were  the  only  debt  that  was  delayed  or  defeated, 
I  think  that  after  so  long  a  lapse  of  time  I  would  hesitate  long 
before  I  would  disturb  the  trust  deed,  even  if  it  were  voluntary. 
But  the  plaintiff  tries  to  strengthen  his  case — ^still  under  the  13 
Elia.,  a  5 — ^by  Chisholm's  debt.  Now,  all  through  thd  hearing — 
80,  at  least  I  understood — ^it  was  assumed  that  Chisholm's  judg- 
ment of  6th  March,  1865,  was  still  unsatisfied.  But  what  is  the 
fact?  On  examining  the  papers  that  have  been  put  in,  I  find 
evidence,  not  previously  brought  to  my  notice,  which  I  think 
may  fairly  lead  to  the  conclusion  that  that  judgment  was  satisfied. 
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1883       T^^  conveyance  fi-om  Mooney  and  on  to  Marks  was  strongly  relied 
GoDFRKY     ^^»  ^^^  ^*®  effect  pressed  with  great  force  by  the  plaintiff's  counsel 
V-  In  the  schedule  to  that  conveyance  there  is  mentioned  a  coDvey- 

ancefrom  the  Registrar  of  the  District  C!oui-t  to  (George  Chisholm, 
dated  27th  Aprils  1865.  In  the  same  schedule  there  is  also  men- 
tioned a  conveyance  from  George  Chisholm  to  Newton  and  others, 
dated  17th  July,  1868.  From  the  mention  of  these  conveyances 
there  can  be  no  doubt  that  execution  was  issued  upon  Chisholm's 
judgment,  and  that  Chisholm  himself  became  the  purchaser.  And 
further,  from  the  conveyance  from  Chisholm  to  Newton  and 
others,  and  the  subsequent  conveyance  from  Newton  and  others 
to  Mooney  and  wife,  there  can  be  no  doubt  that  what  Chisholni 
purchased  was  Mooney's  interest  in  the  lands  mentioned  in  the 
last  deed.  But  the  amount  that  Chisholm  received  under  his 
execution,  and,  therefore,  to  what  amount  his  judgment  was 
satisfied,  does  not  appear,  as  the  conveyance  from  the  Registrar 
ia  not  in  evidence.  But  I  think  that,  after  such  a  lapse  of  time, 
and  in  the  absence  of  other  evidence  to  prove  the  contraiy,  I  may 
fairly  assume  that  the  judgment  was  satisfied  by  the  execution 
and  sale.  Under  these  circumstances,  I  do  not  think  Chisholm's 
debt  or  judgment  can  be  of  any  avail  to  the  plaintiff  under  the  13 
Eliz.,  c.  5.  When  a  plaintiff  comes  forward  after  eighteen  years, 
claiming  to  have  a  trust  deed  set  aside  on  the  ground  that  a 
debt  has  been  thereby  defeated  or  delayed,  I  think  he  ought  to 
produce  clear  evidence  that  the  debt  has  been  so  defeated  or 
delayed.  The  only  debt  of  the  continued  existence  of  which 
there  is  any  real  evidence,  is  the  balance  of  Rolfe's  judgment  debt^ 
whether  it  be  22.  lOs,  or  102.  How  far  the  plaintiff  has  been 
defeated  or  delayed  in  obtaining  payment  of  that  balance  by  the 
execution  of  that  trust  deed  I  shall  not  consider. 

But  I  shall  here  also  assume  that  the  plaintiff  as  a  creditor  has 
been  delayed  or  defeated,  or  that  Chisholm  as  a  creditor  has  been 
delayed  or'  defeated,  and  then  the  same  question  will  remain, 
whether  the  trustdeed  ought  to  be  set  aside.  Now,  when  I  consider 
the  evidence  of  Mooney  and  the  evidence  of  Mr.  Billyard,  I  do  not 
think  this  trust  deed  can  be  in  any  sense  treated  as  a  voluntary 
deed.  It  did  not  originate  with  Mooney  for  the  purpose  of  pre- 
ferring or  defeating  any  of  his  creditors.    It  originated  with  Mr. 
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Billyaxd.  Mr.  Billyard  at  the  time  represented  Mr.  Lithgow,  in  1888 
whose  employment  Mooney  had  been,  and  to  whom  he  was  largely  Goovrby 
indebted.  He  also  represented,  under  a  power  of  attorney,  as  po^lb. 
appears  from  the  documents  in  evidence,  Mr.  Adolphus  W.  Toung, 
a  mortgagee  of  the  lands  in  question,  together  with  other  lands^ 
the  property  of  Mooney.  Mr.  Billyard,  being  thus  in  a  position  to 
exercise  pressure,  says  that  he  compelled  Mooney  to  make  the 
settlement.  And  no  doubt  he  was  made  a  trustee  because  be 
thus  represented  some  of  the  creditors.  In  the  next  place — apart 
from  the  Insolvency  Acts,  which,  as  Mooney's  estate  was  never 
sequestrated,  are  now  out  of  consideration — ^a  pre-existing  debt  is 
a  good  and  valuable  consideration  for  making  over  or  conveying 
property  to  a  debtor.  It  is  clearly  a  good  and  valuable  con- 
sideration when  property  is  made  over  by  a  debtor  to  his  creditor 
in  payment  of  the  debt.  And  can  it  make  any  difference  in 
principle,  as  to  a  pre-existing  debt  being  a  good  and  valuable 
consideration,  that  the  property  is  made  over  to  trustees  to  pay 
debts  ?  Of  course,  in  all  cases,  the  question  will  remain  whether  the 
transaction  is  bona  fide.  "Subject  to  the  statutory  rights  in  case  of 
bankruptcy  or  insolvency  and  other  statutory  remedies,"  says  the 
Vioe^hancellor,  "  every  debtor  has,  I  apprehend,  according  to  the 
law  of  this  country,  a  perfect  right  to  deal  with  his  property  in  any 
mode  which  he  may  think  best,  provided  he  acts  honestly  in  the 
disposal  of  it.  He  may  dispose  of  it  in  favour  of  all  or  of  any  one 
or  more  of  his  creditors ;  and  the  law  does  not,  so  far  as  I  am  aware> 
interfere  with  his  power  and  right  to  do  so,  if  it  be  exercised  bona 
fide :"  Smith  v.  Hurst  (5).  Again  :  "  but  in  cases  of  deeds  purport- 
ing to  be  executed  for  the  benefit  of  creditors,  and  to  which  no 
creditor  is  a  party,  the  motive  of  the  party  executing  the 
deed  may  have  been  either  to  benefit  the  creditors  or  to  pro* 
mote  his  own  convenience ;  and  the  Court  then  has  to  examine 
into  the  circumstances  for  the  purpose  of  ascertaining  what  was 
the  true  purpose  of  the  deed"  (6).  The  deed  in  question  was  not 
executed  by  any  of  the  creditors,  and  on  that  account  it  was  con- 
tended that  it  came  within  the  decisions  in  Walwyn  v.  Covita  (7) 
and  Garrard  v.  Loi^d  Lauderdale  (8),  where  deeds  conveying 

(5)  10  Hare  at  p.  45.  (7)  3  Sim.  14. 

(6)  Ibid.  p.  47.  (8)  Ibid.  1. 
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1888  property  to  trustees  to  pay  debts  were  held  to  be  voluntary  and 
GoDiBET  revocable  by  the  settlor.  But  in  each  of  these  cases  the  settie- 
PooLs.  ^^^^  ^^  solely  for  the  convenience  of  the  debtor,  and  the  trustee 
was,  in  fact,  only  his  agent  But  if  the  debtor  gives  over  his 
property  absolutely  for  the  benefit  of  his  creditors,  retaining  no 
benefit  to  himself,  there  is  no  case  in  which  such  a  deed  has  been 
held  void  under  the  Statvie  of  Elizabeth.  Even  in  cases  whett 
there  has  been  an  intention  to  defeat  an  execution,  or  to  prefer 
one  creditor  to  another,  such  a  deed  has  been  held  good.  In  Alton 
V.  Harrison  (9),  Oiffard,  L.  J.,  cites,  with  full  approval,  the  words 
of  the  Vice-Chancellor,  and  says: ''  In  this,  as  in  all  other  cases  of 
thesame  kind,  the  question  is  as  to  the  bona  fides  of  the  transaction. 
If  the  deed  of  mortgage  and  bill  of  sale  was  executed  by  Harrison 
honestIy,for  the  purposeof  giving  a  security  to  the  fivecreditors,and 
was  not  a  contrivance  resorted  to  for  his  own  personal  benefit,  it  is 
not  void,  but  must  have  effect"  (10).  In  Middleton  v.  Pollock  (II), 
Jessd,  M.R.,  says : — "  Assuming  that  it  had  been  proved,  not  only 
that  he  was  insolvent,  but  also  that  he  was -insolvent  to  hb  own 
knowledge,  I  think  that,  looking  at  the  words  of  the  Statute  and 
at  the  authorities,  the  payment  was  bona  fide  if  it  was  intended  to 
be  a  payment;  and  the  security  was  bona  fide  if  it  was  intended 
to  be  a  security.  The  meaning  of  the  Statute  is  that  the  debtor 
must  not  retain  a  benefit  to  himself.  It  has  no  regard  whatever 
to  the  question  of  preference  or  priority  amongst  the  creditors  of 
the  debtor."  In  Pickstock  v.  Lyster  (12),  to  avoid  an  impending 
execution,  the  debtor  made  an  assignment  of  all  his  effects  for  the 
benefit  of  all  his  creditors,  and  it  was  held  good.  In  Harland 
V.  Bi/nks  (13),  an  assignment  was  held  good  when  it  was  verbally 
assented  to  by  some  of  the  creditors.  And  in  Siggers  v. 
Evans  (14),  an  assignment  to  a  creditor,  for  the  benefit  of  all  the 
creditors,  was  held  good  against  an  execution  creditor,  without 
the  assent  of  the  transf  erree.  But  in  all  the  cases  the  question 
is  the  same — ^whether  the  transaction  is  bona  fide. 

Now,  on  examining  into  the  circumstances  of  this  case,  I  have 
not  the  slightest  doubt  that  the  transaction  was,  on  the  part  of 

(9)  L.R.  4  Ch.  Apii.  622.  (12)  3  M.  ft  3.  371. 

(10)  Ibid.,  at  p.  826.  (13)  15  Q.B.  713. 

(11)  L.R.  2(3h.  D.  at  p.  108.  (14)  24  L.J.,  Q.B.  306. 
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Mooney,  perfectly  bcma  fide — that  in  executing  the  deed  of  30th        1883 
September,  1864,  he  intended  to  give  over,  and  did  give  over,  all     godfebt 
his  real  estate  for  the  benefit  of  all  his  creditora,  and  that  he  did      ^  ^' 

FOOLE. 

not  intend  to  retain  any  benefit  for  himself.  The  clause  directing 
the  trustees  to  hold  any  surplus  for  the  benefit  of  Mooney's  wife 
and  children  could  not  come  into  operation  until  all  the  debts 
were  paid,  and  therefore  cannot  be  considered  as  showing  that 
the  deed  was  not  intended  to  be  absolute.  Further,  the  evidence 
shows  that  the  deed  was  at  once  acted  upon,  which  also  would 
show  its  bona  fides,  and  give  it  validity.  Mr.  Billyard  says  he 
thinks  he  paid  all  Mooney 's  debts,  but  he  did  not  know  Bolfe  or 
Chisholm,  and  he  does  not  remember  whether  there  was  enough  to 
pay  Mr.  Lithgow.  He  further  says  that  the  bulk  of  the  property  was 
sold,  but  he  does  not  remember  to  whom.  In  addition  to  this,  at 
the  time  the  trust  deed  was  executed,  the  lands  in  question  in 
this  suit,  lots  31,  32,  and  42  were,  along  with  a  good  number  of 
small  allotments,  under  mortgage  to  Mr.  A.  W.  Young,  already 
mentioned,  to  secure  two  sums  of  3502.  and  502.  with  interest,  so 
that  the  trust  deed  was  merely  a  conveyance  of  the  equity  of 
redemption.  On  the  20th  October,  1864 — within  a  mouth  after 
tlie  trust  deed  was  executed — Mr.  Young,  by  his  attorney  (Mr. 
Billyard),  acknowledged  on  the  mortgage  deed  the  receipt  of  the 
mortgage  debt,  so  as  to  operate,  under  the  IVvst  PropeHy 
Act  (15),  as  a  re-conveyance  of  the  mortgaged  property 
— ^that  is,  as  a  conveyance  to  the  trustees,  Billyard  and 
M'Millan,  who  were  then  entitled  to  the  equity  of  redemption. 
The  receipt  appears  to  have  been  registered  on  the  11th  April, 
1868.  Out  of  what  funds  this  mortgage  deed  was  paid  does  not 
appear.  But  as  Mooney  retained  to  himself  no  property,  except 
some  20Z.  or  302.,  which,  without  his  knowledge,  was  to  his  credit 
in  the  bank,  we  must  assume  that  the  fund  for  payment  must 
have  come  out  of  the  property  made  over  by  him,  or  that  the 
payment  was  made  on  the  security  of  that  property.  All  these 
circumstances  taken  together,  in  my  opinion  show  conclusively 
that  the  transaction,  so  far  as  Mooney  was  concerned — and  it  is 
to  his  motives  that  we  have  to  look — was  perfectly  honest  and 
bona  fide. 

(15)  16  Vio.  No.  19,  i6C.  52. 
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1389  The  conveyance  by  Mooney  and  wife  and  the  trustees  to  Harb 

QoDiBXT     "^^^^9  ^  ^  htive  said,  relied  on  by  the  plaintiff's  coansel.    It  was 
Pmoa      said  that  by  executing  this  deed,  Mooney  showed  that  he  himadf 
treated  the  trust  deed  as  a  nullity.     But  when  the  evidence  is 
considered  this  objection  will,  I  think,  be  met.   At  the  sale  under 
his  own  writ  of  execution,  Chisholm,  as  I  have  said,  purchaaed 
the  right,  title,  and  interest  of  Mooney  in  certain  lands.    He  con- 
veyed, there  can  be  no  doubt,  the  same  right,  title,  and  interest  to 
Newton  Brothers.     Newton  Brothers,  by  deed  dated  1st  May, 
1872  (which  is  in  evidence),  in  consideration  of  15Z.  paid  out  of 
money  said  to  belong  to  the  separate  estate  of  Mrs.  Mooney, 
conveyed  their  right,  title,  and  interest  in  the  same  lands  to 
Patrick  Freehill,  in  trust  for  Mrs.  Mooney,  for  her  sole  and  sep- 
arate use,  &&,  with  power  of  appointment.     Five  of  these  allot- 
ments, together  with  lots  31,  32,  and  42,  are,  by  the  deed  of  I7tli 
May,  1872,  conveyed  to  Jacob  Marks.    In  this  conveyance,  Mooney 
and  his  wife  join,  Mrs.  Mooney  expressly  exercising,  in  respect  of 
the  five  allotments,  the  power  of  appointment  given  to  her  by  the 
conveyance  from  Newton  Brothers,  while  the  terms  of  the  deed 
show  that  BUlyard  and  M'Millan,  the  trustees,  acting  under  their 
power  of  sale,  are  the  real  and  substantial  vendors.    The  parties 
convey  according  to  their  respective  interests  ;  and  the  covenant 
is  cautiously  worded — that  the  said  parties, "  or  some  or  one  of 
them,  have  or  hath  good  title  to  assure,  &a"  As  the  trustees  bad 
full  power  to  convey,  it  would  seem  that  Mooney  and  his  wife 
joined  merely  in  consequence  of  the  power  of  appointment  wbidi 
the  latter  had  got — ^possibly,  too,  on  account  of  her  being  entitled 
under  the  trust-deed  to  any  surplus  that  might  remain.  The  pnr* 
chaser  might  think  that  his  title  would  thus  be  made  more  dear 
and  free  from  question.     For  her  interest — which,  after  all,  was 
scarcely  more  than  nominal — she  was  to  get  842.,  but  that  was 
with  the  consent  of  the  trustees.     On  the  whole,  after  much  con- 
sideration, I  do  not  think  that  the  circumstance  of  Mooney 
having  joined  in  this  conveyance  shows  that  he  treated  the  tmsi 
deed  as  a  nullity. 

In  reference  to  this  conveyance  there  was  a  difficulty  wbieb 
seemed  more  serious.  Mooney  says  that  something  wrong  was 
found,  and  he  was  not  paid  for  31  acres — ^the  portion  now  claimed 
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by  the  plaintiff— because  he  had  no  title.  He  assumed,  possibly  1883 
correctly,  that  the  sale  was  at  the  rate  of  11.  an  acre.  The  fbct  is  GoDraBY 
he  had  no  title  to  any  portion  of  the  84  acres  conveyed;  the  title 
was  in  the  trustees.  It  may  be  that  Marks,  having  heard  of  the 
plaintiff's  claim,  refused  to  pay  it,  respect  of  the  31  acres.  And 
the  effect  of  the  contention  was  that  as  Marks  had  not  paid,  and 
had  refused  to  pay,  for  these  31  acres,  he  had  no  right  to  convey 
them  to  another,  and  that  the  transaction  was  so  far  void.  But 
we  find  that  on  the  deed  of  conveyance,  the  receipt  of  the  8U.  is 
duly  acknowledged  by  Mooney  and  his  wife,  as  well  as  the 
receipt  of  the  61.,  is  acknowledged  by  the  tmstees;  and  as  regards 
the  present  defendants,  I  think  I  ought  to  treat  the  acknowledg- 
ment in  the  deed  as  correct. 

There  was  also  another  difficulty  arising  out  of  this  deed, 
as  it  was  admitted  that  before  it  was  executed,  Marks  had 
notice  of  the  plaintiff's  claim.  But  I  do  not  think  such  notice 
can  affect  the  case.  In  the  proviso  to  the  Statute  of 
Elizabeth,  the  notice  mentioned  is  not  notice  of  the  debt,  but 
"notice  of  the  covin,  fraud,  or  collusion"  Jones  v.  Boulter  (16). 
The  trustees  had,  and  could  have  had,  no  such  notice,  as  there 
was  in  fact  no  such  covin  or  fraud.  For  the  same  reason,  Marks 
could  have  had  no  such  notice.  And  as  the  trust  deed  was 
executed  for  good  and  valuable  consideration  and  bona  fide,  the 
trustees  had  full  power  to  convey.  And  as  Marks  was  a  bona 
fide  purchaser  for  valuable  consideration,  notice  of  a  claim  or  of  a 
conveyance,  which  must  be  postponed  to  the  trust  deed,  cannot 
affect  his  title  derived  from  the  trustees.  Tlie  trust  deed  being 
good,  the  conveyance  from  them  to  Marks  is  good;  and  that 
being  so,  the  sale  by  him  to  Doust  and  Binatead,  and  the  subse- 
quent sale  by  them,  must  also  be  held  good. 

If,  as  I  have  already  intimated,  Mooney  bad  sold  to  the 
plaintiff  after  he  had  executed  the  trust  deed,  I  doubt  whether, 
under  such  circumstances,  the  question  of  laches  could  be  taken 
into  consideration.  But  when  the  Court  is  called  upon  to  set 
aside  a  trust  deed  on  the  ground  that  thereby  an  existing  debt 
was  defeated,  or  delayed,  the  question  of  laches,  1  think,  becomes 
important.    And  in  this  case  there  is  no  sufficient  justification  of 

(16)  1  Cox  287. 


V. 

Poole. 
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1883  delay  for  more  than  18  years.  The  plaintiff  was  two  years  in 
Godfrey  Sydney  after  his  purchase;  and  after  his  return  from  Queens- 
land he  was  three  years  more  in  Sydney  before  he  took  pro- 
ceedings, which  it  appears  he  took  because  he  heard  that  tiie 
defendants  were  dealing  with  the  Lmds.  But  I  do  not  rest  my 
decision  on  this  ground. 

For  the  reasons  given,  I  am  of  opinion  that,  on  the  case  made  by 
the  plaintiff,  Mooney  had  no  power  at  law  or  in  equity  to  dispose 
of  the  property  which  the  plaintiff  purchased,  and  that  the  trust 
deed  of  30th  September,  1864,  cannot  be  disturbed.  The  plain- 
tiff^s  statement  of  claim  must,  therefore,  be  dismissed,  with  costs. 

From  this  decision  the  plaintiff  appealed,  and  the  appeal  was 
heard  on  the  25th  and  26th  February,  1884. 


F.  a 


1834 


Fth.  25,  26. 

Knox  and  F,  Barton  iot  the  plaintiff— The  plaintiff  has  the 
Windeyer  '  ^^^^^  equitable  title  to  the  land,  because  the  deed  of  1864  was 
^\j  inoperative  as  against  the  sale  by  the  District  Court  Registrar, 
it  being  revocable  at  any  time  by  the  settlor;  Walwyn  v. 
Coutta  (17);  Oarrard  v.  Lord  Lavderdale  (18).  These  lands  were 
lands  which  Mooney  could  "  assign  or  dispose  of,"  and  therefore 
passed  under  the  sale  by  the  Registrar  (19);  May  on  VoluTUary 
and  Fraudulent  Alienations  (20).  The  deed  being  fraudulent,  it 
is  void  under  the  Statute  13  Miz.  c.  5,  not  voidable:  Shears  v. 
Rogers  (21);  Lovick  v.  Crowder  (22);  Evs  v.  French  (23);  Richards 
v.  James  (24).  Mooney  and  the  tiiistees  also  treated  the  deed 
of  1864  as  void,  as  is  shown  by  the  conveyance  of  1st  May, 
1872,  from  Newton  Brothers  to  Freehill,  in  trust  for  Mr&  Mooney. 
See,  also.  May  (25) ;  White  v.  Morris  (26) ;  Sandeman  v. 
WaUcer  (27);  Freeman  v.  Pope  (28);  Mackay  v.  Douglas  (29); 
Crossley  v.  Elworthy  (30). 

Barley,  Q.C.,  and  A.  H.  Simpson,  for  the  defendants — ^The 
cases  of  Walwyn  v.  Coutts  (31),  and  Oarrard  v.  Lord  Lauder- 

(17)  3  Sim.  14.  (24)  L.R.  2  Q.B.  285  &  291. 

(18)  Ibid,  p.  1.  (25)  P.  150. 

(19)  22  Vic  No.  18,  8.  78.  (26)  11  C3. 1015. 

(20)  P.  213.  (27)  SM.  Herald,  16th  Nor.  1882. 

(21)  3  B.  ft  Ad.  362,  370.  (28)  LJL  5  Ch.  App.  at  p.  543. 

(22)  8  B.  ft  C.  132.  (29)  L.R.  14  Eq.  at  p.  120. 

(23)  26  L.J.  Ch.  317,  (30)  L.R.  12  Eq.  158. 

(31)  3  Sim.  14 
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daie  (32),  do  not  apply.    In  the  former  the  fund  settled  was  only       1884 
sufficient  to  pay  a  dividend  to  the  creditors,  and  there  was  no     godfrky 
ultimate  trust.    In  the  latter  the  ultimate  trust  was  for  the      ^  ^' 

POOLK. 

settlor  for  life,  with  remainder  to  his  son,  and  both  father  and 
son  joined  in  varying  the  trusts.  Here  the  trust,  after  payment 
of  debts,  was  for  Mooneyes  wife  and  children,  consequently 
Mooney  was  not  a  cestui  que  trtuat  under  the  deed,  and  could  not 
revoke  or  vary  any  of  the  trusts.  Even  if  he  could  revoke,  he 
did  not  do  so ;  and  a  proceeding  by  a  creditor  in  invitivm  cannot 
be  a  revocation. 

There  is  no  case  to  be  found  in  which  a  deed  for  the  benefit 
of  creditors  has  been  held  void  under  the  Statute  13  Eliz.,  c.  5: 
Pidcstock  V.  Lyster  (33);  WolverhaTiiyton  Banlcing  Coy,  v. 
Marsden  (34);  Alton  v. Harrison  (35);  Exp,  Games  (36);  Harland 
V.  Sinks  (37);  nor  one  in  which  the  consideration  for  the  deed  was 
a  past  debt;  Hobson  v.  Thelluson  (38).  See  also  Croton  v. 
Woodgate  (39). 

Knox,  in  reply,  referred  to  Smith  v.  Hurst  (40). 

The  judgment  of  the  Court  (Mabtin,  C.J.,  Windeyer  and 
Innes,  JJ.)  was  delivered  by  Sir  J.  Martin,  C. J.,  as  follows : 
— The  facts  of  this  case  are  fully  stated  in  the  judgment 
of  His  Honour  Mr.  Justice  Faucett,  now  under  appeal. 
Briefly  they  are  as  follows : — Three  pieces  of  lanp  were 
granted  by  the  Crown  to  one  Francis  Mooney,  in  August,  1853. 
After  he  obtained  these  grants,  Mooney  mortgaged  the  land  to 
Adolphus  William  Young,  and  subsequently,  being  indebted 
to  various  persons  besides  Young  the  mortgagee,  he  was,  under 
]>ressure  of  Young's  agent  and  attorney,  Mr.  W.  W.  Billyard, 
induced  to  execute  on  the  30th  September,  1864,  a  deed  by  which 
he  conveyed  to  Billyard  and  William  M'Millan  all  his  real  estate 
upon  trust  to  sell  the  same  and  pay  off  the  mortgage  and  other 
debts,  and  as  to  any  residue  **  in  trust  to  pay  over  the  same  unto 
trustees  to  be  named  by  Ellen  Mooney,  the  wife   of   the  said 

(32)  3  Sim.  p.  1.  (36)  L.R.  12  Ch.  D.  314. 

(33)  3  M.  &  S.  371.  (37)  15  Q.6.  713. 

(34)  30  L.J.,  £z.  492ft  7  H.  &  ^^  148.  (38)  L.R.  2  Q.B.  642. 

(35)  L.R.  4  Ch«  App.  622.  (39)  2  My.  &  K.  492. 

(40)  10  Hare  at  p.  45. 
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1884        Francis  Mooney,  to  be  held  by  them  for  the  sole,  separate,  and 
GoDVRSY     inalienable  use  of  the  said  Ellen  Mooney,  for  life,  free  fi-om 
p  ^-  the  debts,  control,  interference,  or  engagements  of  the  said  Francis 

Mooney,  and  after  her  decease  in  trust  for  the  children  <rf 
the  said  Francis  Mooney  and  Ellen  his  wife,  in  equal  shares  and 
proportions  as  tenants  in  common."  Very  shortly  after  the 
execution  of  this  deed  the  trustees,  Billyard  and  M'Millan, 
paid  off  Young's  mortgage,  as  is  known  by  an  acknow- 
ledgment of  Young,  endorsed  on  the  mortgage  deed,  bearing  date 
the  20th  of  October,  1864.  So  far  as  appears  by  the  evidence  in 
the  suit,  all  Mooney  s  other  creditors  were  paid,  except  two— 
Qeorge  Chisholm  and  Henry  Rolf  e — ^whose  claims  were,  it  seems, 
not  known  to  the  trustees  at  the  time  when  they  were  dealing 
with  Mooney's  assets.  These  two  creditors  each  sued  Mooney  in 
the  District  Court,  and  recovered  judgments  against  him — ^theone 
for  511.  68.  3d,  and  the  other  for  181.  Oa.  3d  Chisholm  s  judgment 
was  obtained  on  the  6th  Mai-ch,  and  Bolfe's  on  the  7th  March, 
1865.  Execution  was  issued  on  Rolfe  s  judgment  for  debt  and 
costs,  281.  168.  2d,,  and  on  the  Ist  of  April,  1865,  the  Regbtrar 
of  the  District  Court  sold  Mooney 's  interest  in  the  said 
three  pieces  of  land  to  Godfrey,  the  plaintiff,  for  the  sum  of 
18Z.  108.,  being  102.  68.  2d  less  than  the  amount  of  the  execution. 
On  the  25th  April,  1865,  the  Registrar  executed  a  conveyance  of 
Mooney's  interest  in  the  land  to  the  plaintiff,  who,  on  the 
19th  of  September,  1865,  obtained  in  consideration  of  the  sum  of 
2L  108.  an  assignment  of  Rolfe's  judgment  debt  to  himself. 

The  three  pieces  of  land  in  question  were  mere  bush  land,  of 
which  the  plaintiff  never  had  actual  possession.  The  plaintiff's  title 
rests  upon  this  conveyance  from  the  Registrar  and  the  assignment 
of  Rolf e's  judgment.     The  defendant's  title  is  as  follows: — 

On  the  17th  May,  1872,  a  deed  was  executed  between  Mooney 
and  his  wife  of  the  fii'st  part,  Billyard  and  M'Millan  of  the  second 
pai*t,  and  Jacob  Marks  of  the  third  part,  by  which  it  was 
witnessed,  "That  in  consideration  of  the  sum  of  SU.,  with  the 
privity  and  consent  of  the  said  William  Whalley  Billyard  and 
William  McMillan,  paid  to  the  said  Fi-ancis  Mooney  and  EUeu 
Mooney,  his  wife,  and  the  sum  of  51.,  with  the  privity  and  consent 
of  the  said  Francis  Mooney  and  Ellen  Mooney,  his  wife,  paid  to 
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the  said  William  Whalley  Billyard  and  William  M'Millan  by  the  1884 
said  Jacob  Marks  .  .  .  the  said  Ellen  Mooney,  by  virtue  of  godfkby 
the  power  of  appointment  given  or  reserved  to  her  in  and  by  the  p  *^' 
indenture  eighthly  specified  in  the  second  schedule  to  these 
presents^  and  of  any  other  power  or  authority  in  anywise  enabling 
her  in  this  behalf,  doth  appoint  that  the  parcels  of  land,  firstly, 
secondly,  thirdly,  fourthly,  and  fifthly,  described  in  the  first 
schedule  to  these  presents,  shall  henceforth  go,  remain,  and  be  to 
the  uses  hereafter  expressed,  and  the  said  William  Whalley 
Billyai'd  and  William  M'Millan,  to  the  extent  of  their  estate  and 
interest,  and  not  fui'ther,  or  otherwise  in  exercise  of  the  trust  for 
sale  vested  in  them  by  the  indenture  thirdly  specified  in  the  said 
second  schedule  to  these  presents  (i.e.,  the  trust  deed  of  the  30th  * 
September,  1864),  and  of  every  other  authority  enabling  them  in 
this  behalf,  and  the  said  Francis  Mooney  and  Ellen  Mooney,  his 
wife,  do,  and  each  and  every  of  them  doth,  accordiug  to  their 
sevei'al  and  respective  estates  and  interests  in  the  premises,  grant, 
bargain,  sell,  alien,  release,  ratify,  and  confirm  unto  the  said 
Jacob  Marks  his  heirs"  (among  other  parcels  of  land)  the  said 
three  pieces  already  mentioned.  By  various  mesne  assignments 
these  three  pieces  were  ultimately  by  deed,  dated  the  22nd  of 
Mai*ch,  1882,  conveyed  with  other  lands  to  the  defendants  in  fee 
simple. 

On  this  state  of  things  on  the  2nd  October,  1882  (seventeen  years 
after  his  purchase  of  Mooney's  interest  in  the  three  pieces  of 
land),  the  plaintiff  filed  his  statement  of  claim,  in  which  he 
alleged  that  Mooney  was,  on  the  date  of  the  indenture  of  the  30  th 
September,  1864,  indebted  to  various  creditors,and  particularly  to 
Rolfe  and  Chisholm ;  and  that  the  said  indenture  was  without 
valuable  consideration,  and  was  a  fraud  upon  his  creditors,  and 
was  also  void  as  against  the  plaintiff  as  a  subsequent  purchaser 
for  value.  He  charged  that  the  legal  estate  did  not  pass  by  this 
indenture  to  Billyard  and  M'Millan ;  and,  further,  that  on  the 
registration  of  his  conveyance  from  the  Registrar  of  the  District 
Court,  the  indenture  of  the  30th  June,  1864,  became,  by 
vii-tue  of  the  Act  27  Eliz.,  cap.  4,  and  by  virtue  of  the 
operations  of  the  78th  and  79th  sections  of  The 
Diab'ict   Courts  Act  of  1868,  as  against    him,    the    plaintiff, 
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1884  void  and  of  no  effect ;  and  that  the  legal  and  equitable  estate  in 
GoDFRET^  the  land  passed  to  him  as  a  bona  fide  purchaser  for  valae.  He 
Pools  ^u^^t^^'  charged  that  that  indenture  was  by  virtue  of  the  Act  13 
Eliz,,  cap.  5,  void  as  against  him  as  assignee  of  Rolfe's  judgment, 
and  also  as  against  Mooney 's  creditors.  He  asked  for  a  declaration 
to  this  effect,  and  prayed  that  the  defendants  should  be  declared 
trustees  for  him,  that  they  should  be  directed  to  convey  to  him, 
and  that  they  should  be  restrained  from  interfering  with  the 
lands  comprised  in  the  said  indenture. 

His  Honour  the  Acting  Primary  Judge  having  dismissed  the 
plaintifi^s  claim  with  costs,  he  thereupon  appealed  to  the  Full 
Court,  and  we  have  now  to  pronounce  our  judgment  on  this 
appeal.    We  are  all  clearly  of  opinion  that  His  Honour's  decree 
must  be  sustained.    It  was  contended  by  the  plaintiff's  ooonsel, 
on  the  authority  of  Walwyn  v.  Coutts  (41)  and  Gaitai'd  v.  Lord 
Lauderdale  (42),  that  Mooney's  conveyance  to  Billyard  and 
M'Millan,  in  trust  for  his  creditors,  was  a  revocable  instrameot 
which  passed  nothing  to  the  trustees,  but  left  Mooney  the  same 
interest  in  and  control  over  his  property  as  though  he  had  never 
executed  it,  inasmuch  as  no  creditor  was  shown  to  have  givoihis 
assent  to  such  deed,  or  even  to  have  been  made  aware  it.    It  was 
thence  argued  that  the  78th  and  79th  sections  of  the  District 
Courts  Act  (22  Via  No.  18),  gave  the  plaintiff  the  same  title 
that  he  would  have  had  if  there  had  been  no  trust  deed,  and 
Mooney  had  conveyed  directly  to  him.    One  answer  to  this  argu- 
ment Is,  that  more  than  five  months  before  the  purchase  by  the 
plaintiff  from  the  Registrar  under  Rolf e's  execution  in  the  Dis- 
trict Court,    Billyard  and  M'jUillan  had  acted  under  the  trost 
deed  and  paid  off  Young's  mortgage  debts  out  of  Mooney 's  assets. 
Another  answer  is,  that  the  trust  deed  contained  a  specific  settle- 
ment, after  payment  of  Mooney's  debts,  of  the  residue  of  his 
pit)perty  upon  his  wife  and  children.    The  authorities  referred 
to  under  these  circumstances  have  no  application  to  the  present 
case.     "In  cases  of  deeds,"  says  the  Vice-Chancellor,  in  SmiA  v. 
Hurst  (43), "  vesting  property  in  trustees  upon  trust  for  the  benefit 
of  particular  pei*sons,  the  deed  cannot  be  revoked,  altered,  or 
modified  by  the  party  who  has  created  the  trust;  but  in  cases  of 

(41)  3  Sim.,  14.  (42)  Ihkl  p.  1.  (43)  10  Hare  at  p.  47. 
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deeds  purporting  to  be  executed  for  the  benefit  of  creditors,  the        1884 
question  whether  the  trusts  can  be  revoked,  altered,  or  modified,     Godfrey 
depends  upon  the  circumstances  of  each  particular  case."  Poole 

It  was  further  contended  that  the  conveyance  to  Billyard  and 
McMillan  was  voluntary  and  without  consideration,  and  that 
therefore,  by  the  Statute  27  Eliz,,  cap.  4,  it  was  rendered  void  by 
the  subsequent  conveyance  for  value  by  the  Registrar  of  the  Dis- 
trict Court  to  the  plaintiff.  To  this  there  are  two  answers: 
First,  the  conveyance  in  question  was  not  made  without  a  con- 
sideration. The  then  existing  debts  of  Mooney  were  sufficient 
consideration  to  support  it  and  take  it  out  of  the  category  of  vol- 
untary deeds.  Mooney's  estate  was  not  placed  under  sequestration, 
and  none  of  the  sections  of  the  Insolvency  Acta  apply  to  the  trans- 
action. If,  however,  there  had  not  existed  this  consideration,  and 
the  conveyance  to  the  trustees  had  been  voluntary,  even  then  the 
Registrar's  transfer  would  not  have  operated  to  set  it  aside  as 
fraudulent,  for  the  27  Eliz,,  cap.  4,  does  not  touch  the  case  of  a 
transfer  of  land  under  a  judgment  obtained  against  the  maker  of 
a  voluntary  conveyance.  It  cannot  be  said  that  this  conveyance 
by  the  Registrar  of  the  District  Court,  being  an  act  done,  not  by 
Mooney,  but  against  him,  and  without  his  concurrence,  afforded 
any  proof  that  his  previous  conveyance  was  fraudulent. 

But  it  is  said  that  under  the  Statute  13  Eliz,,  cap.  5,  the  trust 
deed  was  void,  as  executed  with  the  intent  to  hinder,  delay  or 
defraud  Mooney's  creditors.  To  bring  the  case  under  this  Statute 
the  intent  in  question  must  be  established;  but  all  the  circum- 
stances connected  with  the  execution  of  the  trust  deed  go  to 
negative  any  such  intention.  Billyard,  Young's  agent  and  attor- 
ney, pressed  Mooney  to  place  his  property  in  the  hands  of 
trustees,  for  the  purpose  of  enabling  his  creditors  to  be  paid,  and 
it  was  supposed  by  Billyard  that  they  were  all  paid.  How  it 
happened  that  Chisholm  and  Rolf  e's  claim  was  not  discharged 
does  not  appear,  but  the  evidence  does  not  in  any  way  tend  to 
show  that  Mooney,  in  transferring  his  property  to  Billyard  and 
M'Millan,  did  so  with  any  other  intent  than  to  expedite  or  facili- 
tate the  payment  of  his  debt^.  No  intent  to  hinder,  delay,  or 
defraud  creditors  having  been  established,  the  13  Eliz.,  cap.  5,  has 
no  bearing  upon  the  present  case. 

N.S.W.R.,  Vol.  v.,  Bq.  B  ^ 
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1894  The  plain tifis  derive  their  title  under  the  trust  deed,  through 

GoDFRET     ^^^  conveyance  executed  by  the  trustees  to  Marks.    The  deed  of 
«•  30  th  September,  1864,  having  l^^y  and  effectually  taken  the 

land  out  of  Mooney  and  vested  it  in  Billyard  and  M'Millan,  the 
plaintiff  by  his  purchase  from  the  Registrar  in  April,  1865,  ae- 
quired  no  interest  in  it,  and  he  therefore  has  no  ground  for  im- 
peaching the  title  of  the  defendant  For  these  reasons  we  are  of 
opinion  that  the  plaintiff's  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  plaintiff :  Deane  Jk  Deans. 
Solicitor  for  the  defendant :  Fergusson. 


P.  C. 

1883 


BICEETSON  9.  BABBOUB. 


CondUUmal  purchase — DedarcUion  qf  forfeiture — 25  Fie.  No,  1,  mc  18— 
_  Itegtdatione,  Ch.  U.,  14-43  Vic  No.  33. 

Dee.  17.  The  ForfeUed  CondtHonal  Pureheuera  Declaratory  Act  (43  Vic.  No.  33)  wai  noi 

^^^        intended  to  extend  to  the  confirm*tion  of  an  invalid  conditional  pniebase,  wban^ 

at  the  time  of  ita  passing,  the  land  in  question  had  been  duly  deelaz«d  forfeited, 

AprU  28.     ^^  ^^  ^'^^  "^^^  ^  *  purchaser  who  had  paid  the  poiohase-money  in  fuU. 

Where  a  conditional  purchase  has  terminated  through  non-compliance  witii  thft 
Martin.  C  J    "^^^^'J  requirements^  no  action  of  the  Minister  or  any  other  official  can  iniff- 
Windever,J. '  <^P^  the  operation  of  the  law  in  mating  the  land  reyert  to  the  Crown, 
and  The  dectuon  of  Faueett,  A.P.  J.  (1),  upheld. 

Jnnes,  J. 

Defendant's  appeal  from  a  decision  of  Fauoett,  A.P.  J. 

Stephen,  Q.C.,  Manning,  and  Donovan  for  the  appellant. 

Darley,  Q.C.,  Owen,  Q.C.,  Pitcher,  and  F.  Barton  for  the  re- 
spondents. 

Cur.  adv.  vulL 

On  28th  April,  1884,  the  judgment  of  the  Court  {Martin, 
C.J.;  Windeyer  and  Innes,  J  J.)  was  delivered  by  Sir  J.  MabiiHi 
•  C.J.,  as  follows: — 

This  is  a  suit  instituted  to  compel  the  specific  performance  by 
the  defendant  of  an  agreement  made  by  him  for  the  sale  to 

(1)  4  N.S.W.R.,  Eq.  p.  2. 
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plaintiff  of  a  portion  of  land  known  as  D.  Williamson's  selection.  1884 
By  the  agreement  in  question^  which  is  dated  the  7th  October,  HicKEnoif 
1879,  after  reciting  the  existence  of  disputes  and  the  pendency  of  b^^Soub. 
certain  actions  between  the  parties,  it  was  agreed  to  refer  such 
actions,  with  one  exception,  and  "all  other  matters  in  difference" 
to  the  award  of  certain  arbitrators  therein  named.  It  was  further 
agreed  that  the  plaintiff  should  purchase,  and  the  defendant 
should  sell,  certain  lands,  among  which  was  the  selection,  the 
subject  of  this  suit.  The  defendant  was  to  establish  a  good  legal 
title  to  the  lands  sold,  and  the  plaintiff  was  to  pay  a  price  to  be 
fixed  by  the  arbitrators,  who  were  also  to  fix  the  time  within 
which  the  title  was  to  be  established.  By  an  indorsement  of  the 
same  date,  written  at  the  foot  of  this  agreement,  it  was  stated 
"  that  the  matters  then  open  for  the  determination  of  the  arbi- 
trators or  umpire  shall  be  the  inquiry  as  to  the  said  Robert 
Barbour's  title  to  conditionally  purchased  land  in  Curnalla  and 
Barratta  runs^  the  improvements  on  same  and  the  pre-leases  held 
by  virtue  of  such  conditionally  purchased  lands." 

On  the  22nd  June,  1880,  the  arbitrators  awarded  and  found 
that  the  defendant  had,  or  that  he  could  obtain,  a  good  legal  title 
in  foe-simple  conditional  to,  inter  alia,  Williamson's  selection 
and  portions  6  and  8,  and  they  ordered  that  upon  the  defendant 
conveying  or  transferring  to,  or  causing  to  be  conveyed  or  trans- 
ferred to  the  plaintiff,  the  said  lands,  so  as  to  vest  in  him  a  good 
legal  title  thereto,  and  so  that  he  should  be  entitled,  upon  pay- 
ment of  158,  per  acre  to  the  Government  thereon,  to  receive 
grants  of  the  said  lands  in  fee-simple;  and  further,  upon  the 
defendant  duly  transferring,  or  causing  to  be  ti;ansferred  to  the 
plaintiff^  so  as  to  give  him  a  good  legal  title  thereto,  certain  pre- 
emptive leases  therein  mentioned,  the  plaintiff  should  pay  the 
defendant  30«.  per  acre  upon  the  lands  on  Curnalla  and  Barratta 
which  should  be  so  conveyed  or  transferred  to  the  plaintiff  in 
fee-simple  conditional  as  aforesaid.  The  arbitrators  at  the  same 
time  confirmed  an  award  previously  made  by  them,  to  the  effect 
that,  as  to  such  of  ceiiain  lands  mentioned,  including  portions  10 
and  11,  as  the  plaintiff  should  at  any  time  thereafter,  "  on  or 
before  the  30th  of  June,  1880,  purchase  from  the  Crown,  without 
any  siun  being  added  for  the  value  of  the  improvements  thereon," 


20  CASES  IN  EQUITY.  {K.  S.  W.  K. 

1884       or  which  the  defendant  should  wifchin  the  time  aforesaid  tnns- 
f er,  or  caase  to  be  transferred,  or  offer  to  transfer  to  the  plaintiff 


V-  in  fee-simple,  he  (the  plaintiff)  should  pay  to  the  defendant  the 

sum  of  10s.  per  acre,  **  on  or  for  any  of  the  said  lands/'  to  whidi 
he  should  ^at  any  time  subsequently  to  the  making"  of  the 
award  **  obtain  a  title  in  manner  aforesaid." 

On  the  Ist  of  June,  1882,  the  plaintiff  filed  his  statement 
of  daim,  in  which,  after  setting  out  the  said  agreement  and  && 
awards,  he  alleged  that  the  defendant  had  transferred  to  him  aU 
the  land  mentioned  in  such  awards,  with  the  exception  of  D. 
Williamson's  selection.  The  daim  then  went  on  to  allege  a 
refusal  on  the  part  of  the  defendant,  after  demand  made,  to 
transfer  to  the  plaintiff  Williamson's  selection,  and  a  readiness 
and  willingness  on  his  part  to  pay  the  purchase  money  fixed  by 
the  arbitrators  for  the  said  selection  on  the  transfer  being  made 
Then  comes  the  usual  prayer  for  specific  performance. 

The  defendant  in  his  statement  of  defence  alleged  that  in 
addition  to  Williamson's  selection  he  was  entitled  to  two  otheis 
known  as  numbers  6  and  8,  for  which  the  plaintiff  was  under  the 
award  bound  to  pay  him  at  the  same  rate  as  for  WUliamson's; 
and  further,  that  he  was  entitled  under  the  award  to  10«.  per 
acre  for  improvements  on  certain  other  selections  which  he 
spedfied.  He  then  stated  that  he  had  offered  to  transfer 
Williamson's  selection  to  the  plaintiff  simultaneously  with  selec- 
tions numbers  6  and  8,  on  the  plaintiff  paying  him  for  those  selec- 
tions and  the  108.  per  acre  for  the  improvements  on  the  other 
selections.  The  defendant  further,  by  way  of  counter  daim, 
submitted  that  the  plaintiff  should  be  ordered  to  take  transfers 
of  numbers  6  and  8  selections,  and  pay  for  them  as  well  as  for 
the  ''  improvements  "  as  awarded,  and  interest  besides,  inasmuch 
as  he  had  used  the  selections  after  the  agreement,  without 
paying  anythiug  for  them. 

It  was  not  denied  by  the  defendant  that  apart  from  the  con- 
tention in  reference  to  selections  numbers  6  and  8,  and  to  the 
payment  for  improvements,  the  plaintiff  was  entitled  to  have 
specific  performance  of  the  agreement  to  transfer  Williamsons 
selection.  But  it  was  submitted  that  until  the  plaintiff  complied 
with  the  award   by  paying  for  selections  6  and  8,  and  the 
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improvements,  he  was   not  entitled  to   the    decree  which  he        1884 
asked  for.    That  undoubtedly  would  be  so  if  the  defendant  had    iuckitson' 
proved  the  case  set  up  by  him.    His  Honour  the  Primary  Judge,    b^b^o^b. 
in  a  most  careful  and  exhaustive  judgment,  with  which  we 
entirely  agree,  held  that  the  defendant's  case  was  not  proved, 
and  he  allowed  the  plaintiff's  claim,  and  disallowed  the  counter 
claim  with  costs. 

Now,  first  as  to  selections  6  and  8.  The  arbitrators  certainly 
found  that  the  defendant  had,  or  could  obtain,  a  legal  title  in 
fee  simple  conditional  to  those  selections.  Their  award,  however, 
was  that  on  the  defendant  transferring  them  to  the  plaintiff,  "  so 
as  to  vest  in  him  a  good  legal  title  thereto,"  and  so  that  he  should 
be  entitled,  on  payment  of  1 5^.  per  acre,  to  a  grant  of  them  in 
fee  simple  absolute,  and  further,  upon  the  defendant  transferring 
to  the  plaintiff,  so  as  to  give  him  a  legal  title  thereto,  the  pre- 
emptive leases  mentioned  in  the  award,  the  plaintiff  should  pay 
the  defendant  11.  lOs.  per  acre  upon  the  land  so  transferred.  The 
right  to  demand  this  payment  was  thus  made  dependent  upon 
the  title  in  fee  simple  being  transferred  by  the  defendant  to  the 
plaintiff.  The  evidence,  however,  shows  that  the  defendant  could 
not  make  these  transfers  so  as  to  entitle  him  to  be  paid  by  the 
plaintiff. 

Selection  number  8  was  originally  made  by  one  Robert  M'Qibbon 
M'Lauren,  jun.,  on  the  24th  March,  1870.  In  the  Gazette  of  the 
29th  of  January,  1875,  it  was  announced  for  sale,  as  early  as 
practicable,  as  a  conditional  purchase  that  had  lapsed  through 
non>receipt  of  necessaiy  declarations  or  non-payment  of  interest. 
On  the  24th  March,  1875,  although  it  was  not  then  open  to 
conditional  purchase,  it  was  taken  up  by  the  defendant,  who,  on 
the  6th  Apiil,  1876,  transferred  it  to  John  Bourne.  However, 
notwithstanding  this  selection  by  the  defendant  of  No.  8,  that 
portion  was  in  the  Gazette  of  27th  July,  1877,  lawfully  advertised 
by  the  Government  for  sale  by  auction  on  the  29  th  August  then 
next,  on  which  day  the  plaintiff  lawfully  bought  it  and  paid  his 
deposit  He  paid  the  balance  of  the  purchase  money  on  the  6th 
November  following,  thus  closing  and  completing  his  purchase  so 
lawfully  made,  and  a  grant  from  the  Crown  was  in  due  course 
issued  to  him  on  the  6th  of  February,  1882.    Unless  there  had 
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1884  existed  some  prior  title  invalidating  the  sale  to  the  plaintiff,  this 
RicKsi80N~  selection,  nnmber  8,  was  really  his  property  nearly  two  years 
Babboub.  ^^^^  ^^®  agreement  between  the  plaintiff  and  defendant  to  refer 
their  disputes  to  ai'bitration ;  that  is  to  say,  it  had  been  pur- 
chased and  fully  paid  for  by  him  on  the  6th  November,  1877, 
nothing  remaining  but  the  issuing  of  the  grant  to  give  him  tiie 
legal  estate,  while  the  agreement  was  made  on  the  6th  October, 
1879. 

It  has,  however,  been  suggested  that  by  the  ''Forfeited  dm- 
dUianal  Purchaaers  Declaratory  Ad  of  1880"  (43  Vic.  No.  83) 
the  defendant's  selection  in  March,  1875,  after  the  forfeiture  of 
M'Lauren's  selection,  was  rendered  valid.  We  are  of  opinion  that 
that  Declaratory  Act,  as  it  is  called,  was  not  intended,  and  ought 
not  to  be  held  to  extend,  to  the  confirmation  of  an  invalid  con- 
ditional purchase,  where  at  the  time  of  its  passing  the  land  in 
question  had  been  duly  declared  forfeited,  and  been  sold  to  a 
purchaser  who  had  paid  the  purchase  money  in  full    It  would 
i*equire  very  plain  words  indeed  to  warrant  a  construction  which 
would  lead  to  such  manifest  injustice,  as  the  taking  away  land 
from  a  person  who  had  legally  purchased  and  paid  for  it.    As- 
suming, however,  that  this  Declaratory  Act  set  up  the  defendant's 
selection,  then  the  evidence  showed  that  Bourne's  interest,  which 
the  defendant  had  transferred  to  him,  was  announced  as  forfeited 
on  the  23rd  of  June,  1880,  and  again  on  the  5th  of  November,  1880. 
As  to  this  forfeiture  it  is,  however,  said  that  it  was  waived  by  the 
acceptance  by  the  Grovemment  of  interest  on  the  30th  of  June, 
1880.    We  are  of  opinion  that  the  question  of  waiver  does  not 
arise  in  this  case.    The  causes  of  forfeiture  of  a  conditional 
purchase— or,  to  speak  more  accurately — of  putting  an  end  to 
such  a  purchase — are  set  out  in  the  18th  sec.  of  the  25  Vic  No.  1, 
which  enacts  that — "  On  default  of  a  compliance  with  the  re- 
quirements of  this  section,  the  land  shall  revert  to  Her  Majesty, 
and  be  liable  to  be  sold  at  auction,  and  the  deposit  shall  be 
forfeited."    It  is  the  Statute  which  thus  puts  an  end  to  the  selec- 
tion, and  no  action  of  the  Minister  or  any  other  oflGicial  can  mter- 
cept  the  operation  of  the  law,  or  give  anyone  affected  by  it  a 
right  to  disregard  it      That  being  so,  then  it  followed  that 
the  defendant's  conditional  purchase  having  terminated  by  non- 
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compliance  with  the  statutory  conditions  on  which  it  was  based,       i884 
became  as  though  it  had  never  taken  place,  and  so  nothing  stood    kickktson" 
in  the  way  of  the  Crown's  contract  for  the  sale  of  the  land  to  the    ^   ^- 
plaintiff,  or  of  the  issuing  of  the  grant  in  order  to  complete  the 
transaction.   It  is  clear  that  at  no  time  could  the  defendant,  or  any- 
one claiming  through  him,  have  conveyed  selection  number  8  to 
the  plaintiff,  who  lawfully  bought  and  paid  for  it  in  1877,  and  to 
whom  it  was  lawfully  granted  in  1882.    The  defendant,  there- 
fore, can  have  no  right  to  require  from  the  plaintiff  payment  for 
this  selection,  or  to  set  up  the  non-payment  for  it  as  an  answer 
to  this  suit  for  specific  performance. 

Now,  as  to  selection  number  6.  This  selection  was  made  by 
Frederick  Gee  on  the  20th  November,  1873.  Gee  died  on  the 
18th  July,  1874,  intestate,  and  letters  of  administration  of  his 
estate  were  granted  to  the  defendant  on  the  6th  October,  1876. 
In  the  Oazette  of  the  28th  March,  1879,  this  selection  number  6 
was  announced  for  sale  as  being  "  refused  conditional  improvement 
purchase  of  Henry  Ricketson."  What  his  connection  with  or 
claim  to  it  at  this  time  was,  does  not  appear.  This  announcement 
may  have  been,  and  probably  was,  a  mistake,  for  in  the  Oazette 
of  the  30th  April  following,  number  6  was  withdrawn  from  sale  by 
a  notice  bearing  date  the  22nd  April.  The  defendant  continued 
to  pay  the  interest  on  this  selection  down  to  the  end  of  1880 ; 
but  he  never  obtained  the  certificate  required  by  the  14th  regu- 
lation of  the  29th  May,  1880;  and  in  the  Oazette  of  the  28th 
January,  1882,  the  selection  was  declared  forfeited. 

It  is  said  that  this  forfeiture  was  the  result  of  an  inquiry  made 
at  the  instance  of  the  plaintiff,  and  in  contravention  of  the  agree- 
ment to  ai'bitrate ;  but,  as  the  application  for  the  inquiry  was 
made  before  the  agreement,  we  cannot  see  that  there  was  any- 
thiog  in  this  initiation  of  it  by  the  plaintiff  which  the  defendant 
has  any  right  to  complain  of.  The  inquiry,  it  appears,  was  sus- 
pended during  the  progress  of  the  arbitration,  and  resumed  and 
concluded  after  the  making  of  the  award,  with  the  result  already 
mentioned.  Without  the  certificate  of  the  Minister,  under  the 
14th  regulation,  the  defendant  could  not  make  any  transfer  of 
number  6  to  the  plaintiff,  and  the  forfeiture  precludes  him  from 
obtaining  any  such  certificate.     So  far,  therefore,  as  regards 
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1884       number  6,  no  ground  exists  against  making  the  decree  which  the 

RicKBi^N   plaintiff  asks  for. 

Barbour.  ^  ^  ^^^  daim  by  the  defendant  for  108.  per  acre,  that  relates  to 
the  land  described  as  numbers  10  and  11.  If  those  sections  were 
purchased  by  the  pkintiff  from  the  Crown  after  the  7th  October, 
1879,  and  before  the  30th  June,  1880,  without  anything  being 
added  for  the  value  of  the  improvements,  or  if  within  the  like 
time  they  were  transferred,  or  offered  to  be  transferred,  by  the 
defendant  to  the  plaintiff  in  fee-simple,  the  plaintiff  was  to  pay 
for  them  at  the  rate  of  108.  per  acre.  It  is  admitted  that  there 
was  no  such  transfer,  or  offer  to  transfer,  and  it  is  proved  that 
these  sections  were  not  purchased  by  the  plaintiff  between  the 
dates  specified  in  the  award.  The  plaintiff  applied  in  Febmaiy, 
1877,  for  permission  to  purchase  these  portions,  and  by  notice 
dated  11th  December  in  that  year,  such  permission  was  granted, 
and  the  purchase-money  was  paid  within  the  stipulated  time, 
and  loDg  before  the  7th  October,  1879.  On  the  payment  of  this 
purcbase*money  the  purchase  of  these  portions  became  complete, 
although  the  grants  were  not  issued  till  long  afterwards.  These 
purchases  then  not  having  been  made  after  the  making  of  the 
agreement^  but  more  than  two  years  before  that  date,  no  groond 
exists,  so  far  as  these  portions  are  concerned,  against  the  plain- 
tiff's daim  for  specific  performance  of  the  contract  to  transfer 
Williamson's  selection. 

The  only  remaining  point  is  the  counter  daim  against  the 
plaintiff  for  runniog  his  stock  over  Williamson's  and  other 
sdections.  As  to  this,  we  see  no  reason  for  dissenting  from  the 
condusion  of  His  Honour  the  Primary  Judge,  that  the  evidence 
does  not  support  the  defendant's  claim,  but  is  rather  in  favoar  of 
the  plaintiff  Agreeing,  as  we  do,  on  all  points  with  His  Honour, 
it  follows  that,  in  our  opinion,  the  defendant's  appeal  should  be 
dismissed,  and  it  is  dismissed,  with  costs. 

Appeal  dismiaaedj  with  costs. 

Solicitors  for  plaintiff:  Datosan  is  San. 
Solidtor  for  defendant :  Shepherd. 
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TAYLOR  AND  Anothbr  ▼.  THE  BANK  OF  NEW  SOUTH  WALES.  P.  J. 

Bond — Surtif — Mortgage — Prtferable  Ikf^^Sale  hy  creditor — ExonercUion,  1932 


A. N.T.  y  a  grazier,  was  indebted  to  the  defendant  bank,  and  the  plaintiffs  on  the    a       a   5  n 
-5th  September,  1878,  without  inquiring  into  the  state  of  A.N.T.'8  account  with  the  *    '    ' 

bank,  joined  Um  in  a  cash  credit  bond  to  secure  the  repayment  to  the  bank  by  him  ^  ' 

of  25002.  and  one  year's  interest,  which  bond  was  to  be  a  continuing  security  to  the 
bank  for  the  said  amount  and  interest,  exclusive  of  costs,  notwithstanding  any 
settlement  of  account,  or  any  other  matter  or  thing  whatsoever.  On  the  same  day 
A.K.T.  mortgaged  to  the  bank,  as  collateral  security,  6500  sheep,  and  all  other 
sheep  and  live  stock  running  on  certain  conditional  purchases,  the  property  of  the 
aaid  A.N.T.  and  H.KT.,  one  of  the  plaintiffs,  and  all  the  increase,  progeny,  wool 
skins,  tallow,  and  other  produce  of  the  same,  and  all  the  sheep  and  live  stock 
property  and  effects,  then  belonging  to  and  usually  running  on  the  said  lands,  or 
'which  might  thereafter  be  brought  or  placed  upon  the  said  lands,  and  all  the 
increase,  progeny,  ^.,  thereof.  In  the  mortgage  deed  it  was  provided  that  the 
mortgagee  should  have  possession  and  management  of  the  property  until  default  of 
breach,  and  also  that  the  mortgagee  should,  at  his  own  expense,  shear,  pack,  and 
deliver  to  the  bank  all  the  wool  produced  by  the  sheep,  the  subject  of  the  security 
there  was  a  power  of  sale  on  default  or  breach,  or  in  case  any  circumstances  what- 
ever should  arise,  which,  in  the  opinion  of  the  board  of  directors  of  the  bank, 
should  render  it  neceasary  for  the  safety  or  security  of  the  bank,  to  sell,  with  such 
credit  to  the  purchaser,  and  in  such  manner,  as  to  the  bank  should  seem  reason- 
able. On  the  same  day  A.N.T.  also  signed  a  paper  giving  to  the  bank  a  preferable 
lien  to  the  extent  of  2500/.,  and  of  all  other  sums  of  money  which  he  might  obtain 
from  the  bank,  on  the  wool  of  the  ensuing  clip  to  be  shorn  from  the  said  6500. 
sheep. 

On  25th  January,  1879,  A.N.T.  having  represented  to  the  bank  that  his  run 
was  overstocked,  vrith  the  bank's  concurrence  sold  certain  of  the  mortgaged  sheep 
to  one  H.R.S.  for  8102.  on  his  promissory  note,  which  was  never  paid.  A.N.T. 
also  sent  to  the  bank  the  clip  of  wool  mentioned  in  the  preferable  lien,  the  bank 
sold  it  and  credited  the  proceeds  to  his  account.  The  bank,  having  realised  on 
the  securities  already  mentioned  and  on  other  securities,  sued  the  plaintiff  fl.KT. 
at  law  on  his  bond  for  a  balance  still  remaining  unpaid  by  A.N.T.  and  obtained 
s  verdict  against  him,  which  it  was  afterwards  sought  to  set  aside  on  the  ground 
that  8102.  which  was  not  credited  by  the  bank  ought  to  have  been,  although 
H.R.S.  had  failed  to  pay  his  promissory  note.  A  new  trial  having  been  refused 
on  the  ground  that  the  bank  was  authorised  to  sell  on  credit,  the  plaintiffs  com- 
menced the  present  action,  praying  for  an  injunction  against  the  bank  and  for  an 
account.  The  bank  set  up  a  counter  claim  for  an  amount  larger  than  the  verdict 
obtained  at  law,  on  the  ground  that  since  the  action  at  law  they  had  discovered, 
on  more  accurately  making  up  their  accounts,  that  a  much  larger  sum  was  due  to 
them  by  A.K.T.  than  they  were  aware  of  at  that  time. 

HeJdf  by  Mahiono,  F.J.,  that  the  plaintiffs'  ignorance  of  A.N.T.'s  prior  debt 
to  the  bank  did  not  exonerate  them,  but  that  as  the  plaintiffs  were  not  consulted 
in  the  sale  of  the  2500  sheep  to  H.B.S.,  they  were  completely  freed  from  liability 
in  respect  of  the  bond ;  the  transaction  being  such  as  to  injure  the  security  held 
by  the  bank,  to  which  the  plaintiffs  as  sureties  would  on  payment  of  the  bond  be 
entitled. 

Hdd^  that  the  preferable  lien  was  a  special  security  to  the  plaintiffs,  and  that 
the  proceeds  of  the  wool  of  1878  sold  under  it  should  be  set  against  the  liability  of 
the  plaintiffs. 
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1882  Eddt  thfti  the  oovnier-ekim  mvst  be 

Bat  hdd  by  the  Foil  Gotart  (Jf orfm,  C.  J.,  FawxU  and  fPtnJeyer,  JJ.),  reTening 

Taylor      ^^  decision  of  the  Primary  Judge,  that  the  dealing  of  the  bank  with  the  dip  of 
Bank  of     ^^  under  the  lien  was  not  each  as  to  exonerate  the  plaintifb,  as  the  lien  operated 
New  South  °^^  nothing  which  the  mortgage  did  not  give  the  bank  oomplete  power  to 
Wales.       dispose  of,  and  as  it  would  be  unreasonable  to  expect  the  bank  to  hold  over,  with- 
out selling  it,  the  clip  of  wool  when  received. 

Hdd,  by  Mabtin,  C.  J.,  and  Winbetbb  J.  (Faucett,  J.,  dinentieide),  that  as  the 
Conrt,  in  its  common  law  jurisdiction,  had  decided  that  under  the  power  of  sale 
contained  in  the  mortgage  the  bank  were  authorised  to  sell  on  credit,  without 
making  thenuelves  liable  for  any  loss  on  such  sale,  without  fraud  or  groa 
negligence,  neither  of  which  were  shown  here ;  and  as  the  sale  was  a  proper 
one  under  the  power;  the  sale  of  the  2500  sheep  to  H.R.S.  afforded  no  ground  for 
releasing  the  sureties. 

Htid,  by  Faitcett,  J.,  that  the  sale  of  the  2500  sheep  was  sufficient  to  exonerate 
the  plaintifis,  who,  as  sureties,  should  have  had  the  power  of  saying  whether  such 
a  sale  should  take  place  or  not.  Also  that  the  sale  was  not  a  proper  one  under  the 
power  in  the  mortgage,  as  it  was  not  alleged  that  there  had  been  any  default  or 
breach  by  the  mortgagor,  or  that  the  board  of  directors  were  of  opinion  that  it  was 
necessary  for  the  safety  or  security  of  the  bank  that  the  sale  should  take  place. 

HM^  by  the  Court,  affirming  the  decision  of  the  Primary  Judge,  that  tiie  baak, 
having  obtained  a  verdict  against  one  of  the  plaintifis  on  their  own  representation 
of  the  account  between  them  and  A.N.T.,  and  not  having  been  in  any  way 
misled  by  such  plaintiff,  ought  not  to  be  permitted  to  re-open  the  matter. 

This  case  was  tried  before  Sir  TT.  Manning,  P.J.,  without  a 
jury,  on  4th,  5th,  and  6th  August,  1882. 

The  facts,  which  are  very  complicated,  are  given  below  as  found 
by  His  Honour  in  the  first  part  of  his  judgment 

This  suit  was  commenced  in  July,  1881,  having  for  its  object 
the  plaintiffs'  release  from  liability  to  the  defendant  bank  as 
sureties  to  a  cash  credit  bond.  The  plaintifis  are  Mr.  George  H. 
Taylor,  a  solicitor  at  Melbourne,  and  the  Rev.  Herbert  R  Taylor, 
of  Deniliquin;  and  the  principal  obligor  in  the  bond  was  Mr- 
Alfred  Nugent  Taylor  (son  and  brother  to  the  plaintifis  respec- 
tively), who  was  a  sheep  grazier  near  Cootamundra. 

The  material  parts  of  the  pleadings  are  as  follows: — ^The 
Statement  of  Claim  alleged  that  by  a  bond  dated  5th  September, 
1878,  after  reciting  that  A  N.  Taylor  was  desirous  of  obtaining 
certain  credit  advances  and  accommodation  from  the  bank,  and 
that  it  had  been  agreed  that  the  said  credit  advances  and  accom- 
modations, and  all  the  debts  and  liabilities  thence  to  arise,  should 
be  secured  by  the  bond  of  A  N.  Taylor  and  of  the  plaintife  as 
his  sureties,  they  became  bound  to  the  bauk  in  the  penal  sum  of 
3500{.  (but  with  a  limitation  to  2500J.  and  one  year's  interest  and 
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costs  in  the  case  of  the  plaintiffs  as  sureties),  on  conditions  for        1882 

repayment  of  all  such  advances  and  accommodations,  and  all     xaylok 

moneys  which  might  become  due  by  A.  N.  Taylor  to  the  bank     ^  *• 

by  reason  of  any  such  advances.     That  this  bond  was  entered  New  South 

Wales. 
into  by  the  plaintiffs  on  the  faith  and  credit   of  a  certain 

mortgage  of  even  date,  and  of  a  lien  over  the  wool  of  certain 
sheep  belonging  to  A.  N.  Taylor.  That  by  that  mortgage,  after 
reciting  that  A.  N.  Taylor  was  possessed  of  6500  sheep  and  other 
live  stock  and  property,  on  Frampton  (his  station  near  Coota- 
mundra),  and  in  his  charge  there,  and  reciting  that  he  had 
applied  to  the  bank  to  grant  him  certain  credit  advances  and 
accommodation  to  the  extent  of  2500Z.  on  current  account,  of 
which  the  bank  had  agreed,  upon  having  the  repayment  of 
such  advances,  &c.,  and  all  the  debts  and  liabilities  thence  to 
arise,  and  all  other  debts  and  liabilities  which  should  thereafter 
become  due  by  A.  N.  Taylor  to  the  bank,  secured  by  the  bond  to 
the  said  A.  N.  Taylor,  and  also  by  the  mortgage  and  the  covenants 
therein  as  collateral  thereto;  A.  N.  Taylor  assigned  to  th^  bank 
the  said  6500  sheep  and  other  property,  and  all  increase,  progeny, 
wool,  &c.,  and  all  other  sheep  and  property  of  A.  N.  Taylor,  which 
might  be  bought  or  placed  by  him  on  Frampton,  and  thereby 
covenanted  to  shear,  pack,  and  deliver  at  his  own  expense  the 
wool  which  should  grow  on,  or  be  produced  by,  the  said  sheep  ; 
and  thereby  also  gave  to  the  bank  a  power  of  sale  on  default  in 
payment  on  demand,  subject  to  a  proviso  for  redemption  on  pay- 
ment to  the  bank  of  all  moneys  whatsoever  which  should  be  due 
or  secured  by  the  bond  or  the  mortgage.  That  a  preferable  lien  to 
the  extent  of  25002.,  of  the  same  date,  was  given  by  A.  N.  Taylor 
to  the  bank  over  the  ensuing  clip  of  wool  from  the  said  6500 
sheep,  with  an  agreement  therein  that  the  sheep  should  be  shorn 
by  him  or  at  his  own  expense,  and  the  wool  be  delivered  to  the 
bank  at  Sydney,  or  wherever  the  bank  might  appoint,  and  with 
power  to  the  bank  to  sell,  or  otherwise  convert  the  wool  into 
money,  e;ther  before  or  after  the  receipt  thereof  by  the  bank. 
That  the  bank  made  advances  to  A.  N.  Taylor,  as  the  plaintifis 
had  recently  discovered,  largely  in  excess  of  2500Z.  That  A.  N. 
Taylor  shore  the  6500  sheep,  and  delivered  the  wool  to  the  bank, 
who  sold  it  for  1068Z.    That  in  January,  1879,  the  bank  per- 
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ine        mitted  and  aDowed  A.  N.  Taylor,  without  the  knowledge,  con- 
Tatloe     ^^^  ^  acqaiesoence  of  the  plaintifis,  to  sell  and  dispose  of  cer- 
Bam  of    **'^  ^^  *^®  mortgaged  sheep  to  one  BLRS.  for  810Z. ;  and  also, 
N^  SocTH  without  their  knowledge,  &c.,  permitted  him  to  deliver  them 
without  receiving  payment,  except  by  a  promissory  note  of  said 
H.RS.,  which  was  dishonoured  at  maturity,  and  that  thereby 
the  plaintiffii  lost  the  benefit  of  the  mortgage  secarity.    That  by 
reason  thereof  the  plaintifis  claimed  to  have  been  and  to  be  dis- 
charged from  any  liability  under  the  bond ;  or  that  if  such  deal- 
ings did  not  operate  wholly  to  release  them,  they  were  and  are 
thereby  discharged  to  the  extent  of  8102.    That  at  the  time  of 
that  sale  no  default  had  arisen  under  the  mortgage,  nor  had  the 
bank  made  any  demand  of  payment.    That  in  or  about  Novem- 
ber, 1879,  A.  N.  Taylor  shore  the  wool  of  the  remaining  sheep, 
and  delivered  it  to  the  bank,  who  mixed  it  with  the  wool  of 
other  sheep,  also  mortgaged  by  him  to  the  bank,  and  that  the 
whole  realised  81002.    That  in  December,  1879,  the  bank,  ally- 
ing that  A.  N.  Taylor  had  made  default  in  payment  under  the 
mortgage,  seized  and  sold  the  remainder  of  the  sheep  comprised 
in  the  said  mortgage  security.    That  by  the  sales  of  sheep  and 
wool  the  bank  realised  25002.,  and  one  year  s  interest  and  costs ; 
but  nevertheless  commenced  an  action  at  law  against  the  plain- 
tiff, H.  E.  Taylor,  to  recover  an  amount  which  it  alleged  to  be 
due  by  A.  N.  Taylor ;  and  that  the  then  defendant^  believing 
that  the  sale  to  H.B.S.  bad  been  made  by  or  on  behalf  of  the 
bank  under  the  power  of  sale,  delivered  a  plea  on  equitable 
grounds,  averring  that  the  bank  had,  under  the  said  power,  sold 
divers  of  the  mortgaged  sheep,  and  realised  therefrom  a  greater 
sum     than     that    for     which     he    was     liable.       That    the 
action   was   tried   in    November,    1880,    when    he    first   dis- 
covered   from    the    evidence   that   the    sheep   were    sold    by 
A.  N.  Taylor  with  the  consent  and  authority  of  the  bank,  and 
not  by  the  bank.    That  the  jury  returned  a  verdict  against  him 
for  9472.  ISs.  3d,  being  the  amount  claimed  in  the  action ;  that 
a  Rule  nisi  for  a  new  trial  was  obtained  by  him,  bat  was  after- 
wards discharged,  on  the  ground  that  he  had  faUed  to  prove  his 
said  equitable  plea;  that  leave  to  amend  was  refused;  and  that 
leave  to  appeal  to  the  Privy  Council  had  been  obtained  by  him. 
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By  the  prayer  for  relief  the  plaintiffs  prayed  that  it  might  be        1882 
declared  that  they  had  been,  and  were,  wholly  released ;  and  that,      Taylor 
if  the  Court  should  not  see  fit  to  grant  that  relief,  an  account     3^^  ^p 
might  be  taken  of  what  moneys  the  bank  had  received,  or  were  to  Nkw  South 
be  taken  to  have  received,  from  the  sale  of  the  moi-tgaged  sheep 
and  the  wool ;  and  that  if,  upon  taking  the  account,  it  should 
appear  that  the  moneys  amounted  to  a  sum  equal  to  the  liability 
of  the  plaintiffs,  they  might  be  released  and  discharged  altogether ; 
or  if  to  a  less  amount,  then  that  they  might  be  so  released  and 
discharged  upon  payment  of  the  balance.    And  it  was  prayed  that 
the  bank  might  be  restrained  from  further  proceeding  in  the  action 
at  law. 

The  defendant  bank,  in  its  Statement  of  Defence,  admitted  the 
bond,  mortgage,  and  lien ;  and  did  not  deny  that  the  plaintiffs 
executed  the  bond  upon  the  faith  and  credit  of  the  mortgage  and 
lien,  but  claimed  that  the  proceeds  of  the  wool,  both  of  1878  and 
1879,  were  properly  applied  by  the  bank  in  reduction  of  the 
general  indebtedness  of  A.  N.  Taylor ;  and  that  the  plaintiffs,  as 
sureties,  were  not  entitled  to  be  credited  with  the  amounts  respec- 
tively as  against  their  liability.  And  in  answer  to  the  statements 
as  to  the  dealings  with  the  2500  sheep,  the  defence  set  out  the 
power  of  sale  in  A.  N.  Taylor's  mortgage,  by  which,  in  addition  to 
the  usual  authority  to  sell  on  default  in  payment  or  in  perform- 
ance of  covenants,  power  was  given  to  sell  "  in  case  any  circum- 
stances whatsoever  should  arise  which,  in  the  opinion  of  the  board 
of  directors  of  the  said  bank,  should  render  it  necessary  for  the 
safety  or  security  of  the  bank  so  to  do,  although  no  such  default 
should  have  been  made ;"  and  which  also  authorised  the  bank  to 
"impose  such  terms  of  payment,  and  with  or  without  special 
er  other  conditions,  and  with  power  to  allow  the  purchase  money, 
or  any  part  thereof,  to  remain  secured  by  mortgage  of  the  premises^ 
or  on  any  security,  or  in  such  manner  as  to  the  said  bank,  its 
successors  and  assigns,  or  attorneys^  should  seem  reasonable."  The 
defence  then  justified  the  sale  as  a  sale  under  the  power;  and 
alleged  that  the  purchaser,  H.R.S.,  was  then  a  grazier  of 
undoubted  means  and  credit,  and  that  before  accepting 
his  promissory  note  and  appi*oving  of  the  sale  the  bank 
manager   at    Cootamundra   communicated    with    the  manager 
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U  the  CoBBefdal  Bsiik  at  Forbes,  of  which  ORS. 
wms  a  eostomer,  and  ■irnt  lined  frmn  him  tiiat  ihe  promissory 
Dc4e  was  imdoabcedly  good,  and  thai  thereupon  the  note  was 
^^  s-.;cni  aecepced  and  the  sak  approred.  The  defence  then  charged  that 
IB  makii]^  this  sale  th^  (the  hank)  throng^  their  managers  at 
G>:tamimdrm  and  Fothes  exonciaed  m<Mre  than  ordinaiy  diligence, 
atd  that  the  sale  was  thorooghly  condstent  with  the  powers 
under  the  mortgage,  and  genially;  and  that  in  moving  the  sale 
on  credit  they  acted  prudently,  and  in  accordance  with  the  usual 
practice  in  sudi  cases,  after  having  fully  satisfied  themselves  of 
the  credit  of  the  parchaao';  and  thereupon  it  was  submitted  that 
the  actings  of  the  bank  in  connecti(m  with  the  sale  were  wholly 
within  the  power  and  authority  conferred  upon  them  by  the 
nKvtgage ;  and  that  the  |daintifl&  were  not  thereby  discharged, 
either  wholly  <x  pro  ianio,  as  claimed  by  them ;  and  that  the 
mere  fact  of  no  deEanlt  having  arisen,  or  no  demand  having  been 
made,  as  alleged  by  the  plaintiff,  was  wholly  immateiia], 
and  by  itself  afforded  no  equity  to  the  plaintiffi.  It  then 
denied  that  the  plaintifR  were  entitled  to  be  credited  with 
the  proceeds  of  any  of  the  wool;  and  asserted  that  if 
they  were  credited  with  the  full  amount  for  which  the 
6500  sheep  were  sold  and  not  charged  with  the  dishonoured 
promissory  note  for  8102^,  they  would  still,  on  making  out 
the  account  in  the  way  most  fiivourable  to  them,  be  indebted 
to  the  bank  in  12502.,  or  thereabouts.  It  then  charged 
the  plaintifis  with  ladies;  and  as  regards  the  action  at  law, 
charged  that  the  plea  pleaded  was  the  only  one  that  could  have 
been  pleaded  short  of  charging  the  bank  with  misconduct,  fraud, 
or  negligence  akin  thereto ;  and  that  on  the  motion  for  a  new 
trial  no  application  for  leave  to  amend  was  made  until  the  whole 
point  up  to  that  time  contested,  that  is  to  say,  that  the  defendant 
bank  had  power  under  the  said  mortgage  to  sell  upon  credit,  had 
been  decided  in  the  bank's  favour ;  and  that  it  was,  refused,  on 
the  ground  that  it  would  not  help  the  said  H.  K  Taylor,  nor 
would  any  defence  short  of  charging  the  bank  with  fraud  (X 
negligence  akin  thereto.  And  finally,  the  defence  claimed  thai 
as  the  plaintifiEs'  whole  equity  as  now  set  up  was  known  to  K  £ 
Taylor  on  the  trial  at  law,  as  admitted  by  him  in  the  statement 
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of  claim,  he  cftnnot  be  heard  to  say  that  he  should  not  pay  the        1882 
costs  of  his  unsuccessful  litigation  at  law.  Taylor 

To  this  defence  was  added  a  counter  claim,  by  which  the  bank  or 
defendant  claimed  that  upon  taking  the  accounts  most  accurately  ^^  South 
it  appeared  that  A.  N.  Taylor  was  indebted  to  the  bank  in  the 
sum  of  29522. 16«.  9(2.,  as  the  promissory  note  for  8102.  had  not 
been  paid,  and  that  the  plaintiffs  were  indebted  to  the  bank  in 
20602.,  or  in  1250Z.  if  full  credit  were  given  for  the  8102.  as  if 
the  promissory  note  had  been  paid;  and  thereupon  the  defendant 
prayed  that  an  account  might  be  taken  of  what  is  due  by  the 
plaintiffs,  and  that  they  might  be  ordered  to  pay  that  amount  to 
the  defendant  bank. 

The  evidence  was  taken  viva  voce,  as  required  by  the  Equity 
Act  of  1880.  The  claim  of  liability  was,  at  the  hearing,  narrowed 
by  the  bank's  officers  to  14502.,  the  liability  being  assumed  by 
them  at  the  maximum  of  27002.  (i.e.,  25002.  and  2002.  for  one 
year's  interest),  on  the  ground  that  A.  N.  Taylor's  balance  of 
indebtedness  exceeded  that  sum,  and  a  credit  of  12502.  being  then 
given  and  accepted  (as  had  also  been  done  in  the  action  at  law) 
for  such  of  the  6500  sheep  and  their  increase  as  were  included  in 
the  bank's  final  sale.  The  bond,  mortgage,  and  lien  were  put  in, 
and  were  respectively  to  the  effect  set  forth  in  the  pleadings;  and 
it  is  only  necessary  to  add  that  the  bond  gave  the  sureties  a  right 
to  withdraw  from  further  responsibility  at  auy  time. 

The  circumstances  under  which  they  were  obtained  were, 
according  to  the  evidence  given  by  and  on  behalf  of  the  plaintifis, 
and  unquestioned  by  the  defendants,  as  follows : — ^A.  N.  Taylor 
resided  on  Frampton,  on  which  he  had  6500  sheep — without  then 
having,  as  far  as  appeared,  any  other  station  or  stock — ^and  prior 
to  5th  September,  1878,  he  appears  to  have  banked  with  the 
defendants'  branch  at  Cootamundra,  and  to  have  become  indebted 
to  the  extent  of  23192.  98.  8c2.;  but  it  did  not  appear  under  what 
circumstances,  or  upon  what  securities,  if  any,  he  had  become  thus 
indebted.  Shortly  before  that  date  negotiations  for  securities 
were  entered  into  between  A.  N.  Taylor  and  the  bank's  principal 
manager  at  Sydney,  and  it  was  proposed  that  a  cash  credit  bond 
should  be  given  by  him  for  25002.,  to  be  collaterally  supported  by 
a  mortgage  on  his  6500  sheep,  and  a  lien  on  the  then  approaching 
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1882  clip  of  wool.  The  principal  manager  inquired  whether  he  thought 
Taylor  the  plaintiffs  would  become  his  sureties  for  25002.;  and  on  his 
g  ^'  stating  his  belief  that  they  would,  it  was  arranged  that  the 
New  South  securities  should  be  prepared,  and  that  A.  N.  Taylor  should  write 
to  the  plaintiffs  inviting  them  to  become  sureties,  and  that  the 
bank  should  by  the  same  post  send  the  bond  to  its  agents  to 
obtain  execution  if  they  should  consent.  The  securities  were 
accordingly  prepared,  and  were  executed  by  A.  N.  Taylor,  who  at 
once  wrote  to  each  of  the  plaintiffs  to  the  effect,  (as  proved  orally 
— the  letters  not  being  produced),  that  he  had  given  a  mortgage  to 
the  bank  for  2500L  on  6500  sheep,  and  a  lien  on  the  wool,  but  that 
the  bank  would  not  carry  out  the  arrangement  unless  they  joined 
in  the  bonds  for  collateral  security.  The  bank  at  the  same  time 
forwarded  the  bond  to  its  agents,  with  instructions  to  tender 
it  to  the  respective  plaintiffs  for  execution.  It  was  so 
tendered,  and  was  executed  by  both  plaintiffs  on  the  faith  and 
credit  "  of  the  mortgage  and  lien."  This  fact  was  alleged  in  the 
plaintifl^'  claim,  and  not  denied  in  the  defence;  and  at  the 
hearing  the  plaintifi^,  after  having  severally  deposed  to  it,  were 
not  cross-examined.  His  Honour  also  inferred  from  the  evidence 
that  the  bank  accepted  the  plaintifi^'  obligation  on  that  under- 
standing. It  did  not  appear  on  what  days  the  plaintiflb 
respectively  executed,  but  all  the  securities  bear  date  on  5tb 
September,  1878;  and  it  was  found,  on  production  of  the 
bank's  accounts,  that  a  cheque  by  A.  N.  Taylor,  for  the  23I9{. 
98.  8d,  previously  due,  was  debited  on  the  6th.  The  plaintifi 
both  deposed  that  when  they  executed  the  bond  they  were 
wholly  in  ignorance  of  the  existing  position  of  A.  N.  Taylor  with 
the  bank,  and  that  all  they  knew  was  conveyed  in  the  letters 
already  mentioned;  and  as  they  were  not  cross-examined,  th^ 
must  be  taken  to  have  been  in  ignorance  of  this  prior  debt^  and 
consequently  of  the  purpose  of  the  securities  in  relation  to  it 
And  at  the  same  time  it  was  inferred  from  the  character  and 
order  of  the  occurrences  that,  as  between  the  bank  and  A.  N. 
Taylor,  it  had  been  intended  that  the  securities  when  completed 
should  be  fii-st  used  to  clear  off*  the  preceding  debt. 

After  payment  of  this  first  cheque,  A.  N.  Taylor  operated  on 
his  credit  for  his  pastoral  concern   at  Frampton  and  for  his 
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general  requirements,  and  necessarily  soon  got  into   advances        1882 

beyond  the  trifling  balance  left  from  the  proposed  advance  of      Taylor 

2500Z.    In  or  about  October,  1878,  the  6500  sheep  were  shorn  by     3^^^  ^^ 

A.  N.  Taylor,  and  the  wool  was  forthwith  sent  to  the  bank,  and  N«w  South 

Walks. 
was  shipped  by  it  to  England  in  January,  1879.    It  ultimately 

produced  10582.,  which  amount  was  placed  to  A.  N.  Taylor's 
current  account.  The  bank  also  received  the  clip  of  1879,  from 
such  of  the  sheep  as  then  remained;  but  His  Honour  did  not 
think  it  necessary  to  inquire  as  to  the  amount  of  proceeds. 

In  the  latter  part  of  December,  1878,  and  in  January,  1879, 
the  dealings  with  part  of  the  mortgaged  sheep  took  place,  which 
were  relied  on  as  entitling  the  plaintiffs  to  full  exoneration,  or  at 
least  to  relief  pro  tanto.  At  those  times  there  had  been  no 
default  under  the  mortgage  or  bond,  and  there  was  no  evidence 
whatever  of  the  board  of  directors  having,  within  the  terms  of 
the  power  of  sale,  "considered  it  necessary  for  the  safety  or 
security  of  the  bank,"  that  the  sale  should  be  made.  On  the 
contrary,  it  is  clear  that  confidence  was  then  placed  in  the 
position  of  A  N.  Taylor,  and  in  the  securities  then  so  recently 
given.  The  actual  dealing  was  as  follows:  —  Some  time  in 
December,  1878,  A.  N.  Taylor  considered  that  by  reason  of 
the  dryness  of  the  season  he  had  too  many  sheep  on 
Frampton,  and  that  it  was  advisable  on  that  ground,  and 
also  in  the  expectation  of  an  advantageous  sale,  to  send  off 
2500  of  the  mortgaged  sheep  to  travel  towards  the 
townships  of  Toung  and  Forbes,  and  to  sell  them  at  one  of 
those  places  if  a  satisfactory  price  could  be  obtained.  This  he 
regarded  as  being  in  the  due  course  of  management;  but  as  he 
could  not  part  with  any  of  the  mortgaged  stock  without  the 
consent  of  the  mortgagee,  he  represented  his  wishes  to  Mr.  Elder, 
then  the  bank's  manager  at  Cootamundra,  and  mentioned  the 
limits  of  price  he  proposed  and  the  names  of  the  agents  he 
thought  of  employing  at  Toung  and  at  Forbes  respectively.  The 
manager  approved,  and  at  the  request  of  Taylor  he  undertook 
that  in  case  a  bill  should  be  offered  he  *'  would  see  that  it  was 
perfectly  correct,"  and  would  inform  the  bank  s  manager  accord- 
ingly at  the  place  at  which  the  sheep  should  be  sold.  Thereupon 
the  sheep  were  started  off  by  Taylor,  with  instructions  to  the 

N.S.W.K.,  Vol.  v.,  Eq.  C 
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1882        agents  to  negotiate  a  sale^  but  not  to  take  a  bill  without  the 
Taylor     consent  of  the  bank's  manager  at  the  place  of  sale.    After  a  time 
Bank  OF     *^®  agents  at  Forbes  telegraphed  to  him    that  they  had   a 
Nbw  South  purchaser  at  Gs,  Sd.  per  head  payable  by  bill,  and  he  replied 
accepting  the  offer^  but  referring  the    agents  to  the  bank's 
manager  at  Forbes  as  to  taking  the  bill.     The  next  that  be  heard 
of  the  matfcer  was  from  Mr.  Elder,  who  produced  a  promissory 
note  dated  17th  Januaxy,  1879,  for  8102.,  drawn  by  H.R.S.  for  his 
firm  of  H.R.S.  and  Co.,  in  favour  of  A.  N.  Taylor  or  his  order, 
payable  six  months  after  date,  at  the  office  of  Messrs.  Dalgety, 
Blackwood  and  Co.,  in  Sydney,   and  asked  him  to  endorse  ii 
This  he  did,  and  thereupon  the  manager  discounted  the  note  and 
placed   the  proceeds   to  his  credit.      The  manager  at  Forbes 
approved    of    the    promissory    note,    and    had    allowed    the 
sheep  to  be  delivered ;  and  they  were  delivered  accordingly  upoQ 
his  sanction,  and    without    further    communication   with   the 
manager.    There  was  no  evidence  of  the  alleged  inquiries  by  the 
Cootamundra  manager  as  to  the  means  and  credit  of  H.KS.,  or 
the  goodness  of  the  note.    In  fact,  Mr.  Elder  was  not  called  as  a 
witness,  nor  was  the  Forbes  manager.     But  there  was  the  evidence 
of  H.R.S.  that  he  was  in  good  credit  at  the  time,  that  his  firm 
had  two  stations  under  mortgage  to  Dalgety  and  Co.«  and  bad 
sold  their  cattle  in  order  to  replace  them  with  sheep ;  and  had 
placed  the  proceeds  in  the  hands  of  that  firm,  who  by  their 
Sydney  manager  had  promised  that  his  promissory  notes  for 
sheep,  made  payable  at  their  Sydney  office,  should  be  paid  up  to 
a  limit,  which  he  had  not  exceeded  by  this  promissory  note,  or 
otherwise;  and   that    he    (H.R.S.)  had    informed    the  Forbes 
manager  of  this  arrangement.     His  Honour,  however,  noticed 
the  publicly  known  fact  that  Cootamundra  and  Forbes  are  con- 
nected with  Sydney  by  telegraph,  and  by  a  short  course  of  post ; 
and  added  that  no  such  emergency  of  haste  in  any  way  appeared 
as  to  preclude  an  inquiry  of  Dalgety  and  Co.,  by  telegram  or  by 
letter,  whether  the  note  would  be  honoured  at  maturity.   The  bank 
retained  the  note  under  discount,  and  presented  it  at  maturitji 
when  it  was  dishonoured.    Notice  of  dishonour  was  thereupon 
given  to  A.  N.  Taylor,  and  afterwards  H.RS.  and  Co.  became 
insolvent,  and  no  part  of  the  81 0{.  has  been  recovered. 
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The  plaintiffs  were  not  in  any  way  consalted  as  to  these        ^^^ 
matters;  but,  on  the  contrary,  as  stated  in  the  claim  without      Taylor 
denial  in  the  defence,  and  as  sworn  by  the  plaintiffs  at  the  hear-     bank  of 
ing,  both  the  sale  and  the  credit  were  wholly  without  their  "^^valks™ 
knowledge.    In  fact,  they  were  not  in  any  way  made  acquainted 
with  the  occurrence  until  late  in  1879,  after  the  bank  had  called 
in  A.  N.  Taylor's  account,  and  had  come  into  communication  with 
the  plaintiffs  for  its  discharge. 

Upon  the  evidence  of  all  these  matters  His  Honour  found,  as  a 
fact,  that  the  sale  of  the  2500  sheep  was  not  made  by  the  bank 
under  the  powers  in  the  mortgage,  but  by  the  mortgagor  with 
the  concurrence  of  the  bank  as  mortgagee,  without  the  know- 
ledge, consent,  or  acquiescence  of  the  plaintiffs  or  either  of  them ; 
and  that  the  delivery  of  the  sheep  on  payment  by  the  promissory- 
note  only  was  in  like  manner  made,  as  they  allege,  without  their 
knowledge,  consent  or  acquiescence. 

After  this  sale,  that  is  to  say,  in  the  same  and  some  following 
months,  A.  N.  Taylor  bought  several  lots  of  other  sheep  in  such 
large  numbers  as  to  bring  his  flocks  up  to  18,000  or  19,000, 
irrespective  of  the  2500  sold  from  the  original  flock ;  and  for  the 
purpose  of  depasturing  them  he  leased  two  separate  runs  at  more 
or  less  remote  distances  from  Frampton;  and  these  additional 
sheep  were  made  the  subjects  of  two  or  more  sepaiute  moi*tgages 
in  connection  with  separate  cash-credit  bonds  by  A.  N.  Taylor  to 
the  bank.  After  these  further  purchases  and  mortgages,  A.  N. 
Taylor  continued  to  operate  generally  on  his  bank  credits  until 
September,  when  his  indebtedness  had  reached  an  amount  some- 
what exceeding  5000Z.,  including  the  8102.  charged  to  him  on  his 
endorsement.  In  that  month  the  bank  stopped,  or  threatened  to 
stop,  his  credit ;  and  negotiations  were  thereupon  entered  into  by 
the  plaintiffs  with  the  bank  for  its  continuance,  upon  the  footing 
of  a  mortgage  on  all  the  sheep,  and  with  security  on  about  2000 
acres  of  selections  at  Frampton,  and  the  obligation  of  the  plain- 
tiffs  and  a  third  person  as  sureties.  The  bank,  however,  declined 
the  proposal,  and  after  the  shearing  of  all  the  sheep  and  receipt 
of  their  wool,  made,  in  December,  1879,  a  formal  demand  on 
A.  N.  Taylor  for  payment  of  the  amount  then  due;  and  upon 

C2 
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1882        de&nlt  took  possession  of  and  sold  all  his  sheep,  without  distinc- 
Taylor      ^^^^  ^^  mortgages. 

V.  These  facts  were  important,  as  they  show  how  important  a 

New  South  factor  the  loss  of  the  810Z.  probably  w&s  in  determining  the 
results  which  led  to  the  suit  and  counter-claim;  and  because, 
as  will  be  seen  later  od,  they  influenced  His  Honour's  decision  on 
the  question  of  total  exoneration.  When  possession  was  taken, 
the  number  of  sheep  had  been  reduced  by  drought  to  about 
16,000 ;  and  when  sold  they  were  further  reduced ;  and  the  result 
of  the  sales,  which  averaged  only  58.  a  head,  left  a  Considerable 
debit  against  A.  N.  Taylor.  The  plaintiffs  both  deposed  that  op 
to  September,  1879,  they  were  not  aware  of  any  of  A.  N.  Taylor  s 
c extended  operations;  and  there  was  no  reason  for  questioning 
the  exact  correctness  of  this  statement  on  the  part  of  Mr.  H  E. 
Taylor ;  but  Mr.  G.  SL  Taylor  certainly  was  aware  of  the  pur- 
chase and  mortgage  of  GOOO  of  the  additional  sheep,  inasmuch  as 
he  gave  his  note  for  13502.  as  a  collateral  security  for  an  advance 
to  A.  N.  Taylor  on  the  mortgage  of  that  flock. 

In  1880,  the  bank  commenced  €ui  action  against  Mr.  Herbert 
Taylor,  and  therein  claimed  9471.  138.  3(2.  as  the  sum  for  which 
he  was  liable  on  the  bond ;  and  he,  supposing  (as  the  bank  then 
claimed,  and  now  repeats)  that  all  the  sales  of  sheep  had  alike 
been  by  the  bank  under  the  power  of  sale,  pleaded  the  equitable 
plea  which  has  been  mentioned,  but  which  proves  to  have  been 
pleaded  mistakenly,  through  ignorance  of  the  true  facts  of  the 
case  as  now  established.  Accordingly,  at  the  trial  before  Mr. 
Justice  Windeyer,  the  contest  was  on  both  sides  upon  the  ba^s 
of  a  sale  under  the  power.  The  bank  produced  and  verified  an 
account  showing  947Z.  13^.  Bd.  as  its  claim ;  and  in  that  aooount 
the  dishonoured  note  for  8102.  was  charged,  with  interest  from 
18th  July,  1879.  The  figures  showed,  and  it  was  admitted,  that 
if  these  charges  were  expunged,  the  9472.  13d.  3d,  would  be  more 
than  covered;  but  it  is  now  alleged  that  the  bank's  proper  claim  is 
larger  than  was  then  estimated.  The  produce  of  the  two  clips  of 
wool  had  been  credited  to  the  principal  debtor  against  his  general 
indebtedness,  but  not  to  the  then  defendant  as  a  realisation  of 
collateral  securities  in  reduction  of  their  special  liability,  and  his 
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coansel  assumed  that  both  clips  had  been  sold  under  the  mort-        1882 
gSLge,  and  that  the  proceeds  had  been  properly  set  against  current     Taylor 
expenditure.    Consequently,  the  contest  was  confined  to  the  item     ^^^  ^^ 
of  810i.  and  its  interest,  and  the  learned  judge,  being  of  opinion  Nkw  South 
that  the  amount. had  not  been  realised  because  the  note  had  not 
been  paid,  a  verdict  was  by  his  direction  given  for  the  sum  then 
claimed.    On  a  motion  for  a  new  trial  the  verdict  was  upheld,  on 
the  ground  that  the  power  of  sale  gave  the  bank  such  large 
Authority  as  to  credits  that  it  could  not  be  held  responsible  for 
the  loss  occasioned  by  the  non-payment  of  the  promissory-note, 
except  under  a  plea  of  negligence  or  misconduct.    The  terms  of 
the  power  as  to  credit  were  not  noticed  imtil  almost  the  last 
moment  of  the  motion. 

The  then  defendant  appealed  to  the  Privy  Council,  but  whilst 
his  appeal  was  pending,  this  suit  was  instituted  by  both  the  sure- 
ties upon  their  ascertainment  of  the  true  facts ;  and  in  this  suit 
they  do  not  adopt  the  admission  of  counsel  in  the  action  at  law 
in  reference  to  the  sales  of  wool,  but  claim  them  as  realisations 
for  which  they  should  be  credited.  In  its  defence,  the  bank  now 
repeats,  as  has  been  seen,  its  claims  to  protection  under  the  power, 
Aud  also  again  asserts  its  right  to  apply  the  wool  moneys  exclu- 
sively to  A.  N.  Taylor's  current  expenditure.  In  the  present  case 
the  plaintiffs  confined  themselves  to  the  facts  I  have  related ;  an^ 
the  bank  contented  itself  with  calling  a  later  Cobtamundra  man- 
ager who  had  taken  Mr.  Elder's  place  before  the  fijial  closing  of 
the  account,  and  one  of  its  inspectors,  to  prove  the  amount  and 
sources  of  A.  N.  Taylor's  general  indebtedness,  and  to  claim  that 
the  sureties'  liability  was  identical  with  that  indebtedness,  save 
only  in  respect  of  the  limitation  to  2700^.,  and  the  admitted  credit, 
12502.,  on  the  final  sale  of  sheep. 

His  Honour  endeavoured  to  prevent  the  delay  and  expense  of 
a  reference  to  the  Master  by  taking  the  account  himself ;  but  he 
was  compelled  to  abandon  the  attempt,  because  in  addition  to  a 
general  difficulty  of  following  the  figures  submitted  on  behalf  of 
the  bank,  he  found  that  its  officers  had,  notwithstanding  their 
superior  opportunities  and  skill  in  such  matters,  been  inconsistent 
in  their  calculations  at  different  times, — for  although  the  8102. 
.and  the  wool  moneys  had  always  been  excluded  by  them,  there 
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1882        was  before  him  this  very  embarrassing  fact,  that  in  the  action  at 
Taylor     l^w  the  account  was  prepared  and  sworn  to  at  947Z. ;  that  in  the 
BaiTk  of     ^^f^^c^  ^^^  counter-claim  in  this  suit,  the  claim  is  put  at  2060L 
^w  ^^Y^^  ^^  ^^^  basis,  and  that  at  the  hearing  the  witnesses  stated  that 
the  account  for  947Z.  was  erroneous,  and  that  after  giving  the 
credit  for  12502.  there  remained  1450Z.  chargeable  to  the  sureties. 
If,  therefore,  it  had  been  necessary  to  ascertain  the  precise  indebt* 
edness  of  A.  N.  Taylor  as  a  basis  for  the  charge  against  the  plain- 
tiffs, a  reference  to  the  Master  would  have  been  inevitable.    As  it 
is,  the  most  reliable  account  is  that  sworn  to  and  established  by 
verdict  in  the  action,  which  amount  would  admittedly  be  covered 
by  the  8102.  and  interest  if  deducted ;  and  the  next  is  the  present 
maximum  claim  of  14502.,  which  will  also  be  more  than  covered 
if  both  the  8102.  and  interest,  and  the  wool  money  of  1878  and 
interest,  are  to  be  credited  to  the  sureties ;   and  as  His  Honour  s 
opinion,  apart  from  the  question  of  general  exoneration  by  the 
irregular  dealings  with  the  mortgage  security,  was  that  the  plain- 
tiffs were  entitled  to  both  credits,  no  reference  to  the  Master  was 
required.     Besides,  this,  he  was  disposed  to  think  that  the  pro- 
cess by  which  the  14502.  was  arrived  at  was  erroneous  in  principle, 
because  it  started  with  A.  N.  Taylor's  alleged  general  indebted- 
ness up  to  the  time  of  the  hearing,  including  interest  for  about 
two-and-a-half  years  from  the  closing  of  his  credit,  instead  of  tak- 
ing the  indebtedness  at  the  time  of  so  closing,  and  charging  the 
sureties  primarily  with  that  amount,  which  amount  may  have 
been,  and  apparently  was,  less  than  their  maximum  liability  of 
27002. 

Gordon,  Q.C.,  and  Kt^ox,  for  the  plaintifis. 
Owen,  Q.C.,  and  Donovan,  for  the  defendants. 

The  arguments  turned  principally  in  the  question  of  general 
exoneration  in  Equity. 

The  following  authorities  were  cited:  Reea  v.  Berrington  (I); 
Polak  V.  Everett  (2);  Pearl  v.  Deacon  (3);  Wulffv.  Jay  (4);  Fair^ 

(1)  2  L.C.  Eq.  974,  4tii  ed.  (3)  24  Beav.  186;  and  in  C.A.,  1  De^ 

(2)  L.R.  1  Q.B.D.  669.  G.  k  J.  461. 

(4)  L.R.  7  Q.B.  756. 
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hraOueT  v.   Wodehou^  (6);  Seton  on  Decrees  (6);  Rainbow  v.        1882 
Juggvna   (7);   Petty   v.    Cooke    (8);  Hardwick  v.   Wright  (9);     taylqb 
AamiZfon  v*  Watson  (10);  Newton  v.  Charlton  (11);  Pledge  v.     bank  of 
£u«8  (12);  5an&  0/  jy«i;  £f(m<A  TFirfes  v.  Taylor  (13).  Nkw  South 

Cur.  adv.  vuU. 

On  the  5th  November,  1882,  His  Honour  delivered  the  follow. 
ing  judgment,  after  setting  out  the  facts  as  reported  above: — 

The  conclusions  at  which  I  have  arrived  are  that  the  plaintiffs 
were  and  are  wholly  released  and  discharged  in  Equity  by  the 
dealings  of  the  bank  and  principal  debtor  with  the  2500  sheep,  in 
January,  1879;  and  that,  apart  from  such  general  release,  they 
are  also  discharged  by  the  realisations.  I  shall  presently  give  my 
reasons  for  so  deciding;  but  I  will  first  notice  some  other  points 
which  arose  at  the  hearing.  These  had  reference,  first,  to  the 
prior  indebtedness  of  A.  N.  Taylor,  and  the  intention  of  the  prin- 
cipals that  the  securities  should,  without  notice  to  the  sureties,  be 
applied  to  cover  it,  and  their  application  accordingly;  and 
secondly,  to  the  subsequent  addition  of  other  pastoral  concerns 
under  separate  mortgages  and  bonds,  and  the  incorporation  of  the 
indebtedness  thence  arising  in  the  general  account  for  which  the 
bank  claims  to  make  the  plaintiffs  liable.  The  first  of  these 
points'  is  not  raised  by  the  pleadings,  for  the  reason,  so  far  as  I 
could  gather,  that  the  facts  as  to  the  prior  indebtedness  did  not 
come  to  the  plaintiffs'  knowledge  until  the  bank's  accounts  were 
produced  in  Court.  Certainly  the  statement  of  claim  is  framed  in 
apparent  ignorance  of  these  facts,  and  the  instruments  of  security 
make  no  allusion  to  any  previous  indebtedness,  but  are  ostensibly 
for  prospective  advances,  which,  though  not  unusual  in  cases  in 
which  the  parties  nevertheless  contemplate  provision  for  past 
debts,  is  calculated  to  mislead  ordinary  persons.  At  first  I  was 
disposed  to  think  that  the  absence  of  information  in  this  case,  and 
the  consequent  ignorance  of  the  plaintiffs,  vitiated  the  bond.    I 

(5)  23  Beav.  IS.  (9)  35  Beav.  133. 

(6)  Page  1190.  (10)  12  CI.  ft  F.  109. 

(7)  Ii.R.  5  Q.B.D.  138 ;  and  affirmed  in        (11)  10  Hare  646. 

C.A.  442.  (12)  Johns.  663,  667;  6  Jar.  N.S.  695. 

(8)  L.U.  6  Q.B.  790.  (13)  2  N.S.W.R.  118. 
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1882  was  much  impressed  by  the  languafi^e  of  Lord  Truro  in  Oioeii  v. 
Taylor  Homcm  (14);  and  that  of  Lord  Hativefiiey  (then  Yice-Chanoellor 
bJkof  P<HI^T^ood)  in  NewtOn  v.  Charlton  (15).  That  of  the 
New  South  former  learned  judge  is: — ''The  clear  law  dedacible  from  the 
decisions  is  that  the  creditor  must  make  a  full,  fair,  and  honest 
communication  of  every  circumstance  calculated  to  influence  the 
discretion  of  the  sureties  in  entering  into  the  required  obligatioa" 
The  latter  says : — '*  I  apprehend  that  when  the  parties  enter  into 
a  contract  of  suretyship  they  all  agree  that  there  shall  be  the 
utmost  good  faith  among  them — that  the  situation  of  the  credi- 
tor and  of  the  principal  debtor  shall  be  perfectly  made  known 
to  the  sureties^  and  therefore  the  creditor  is  conceived  to  have 
made  known  to  them — whether  in  fact  he  does  so  or  not— eveiy 
security  he  possesses ;  perhaps,  also,  the  existing  position  of  the 
parties  at  the  time  the  contract  is  entered  into."  And  in  apply* 
ing  those  dicta  to  the  case  in  hand,  I  did  not,  nor  do  I  now,  con- 
sider that  any  difference  arises  in  Equity  from  the  fact  that  A.  N. 
Taylor,  and  not  the  bank,  conmiunicated  with  the  plaintifis; 
because  it  is  the  creditor  who  is  expected  to  give  all  proper  infor- 
mation, or  to  assure  himself  of  its  being  given,  if  the  bond  is  to 
be  effectual  in  his  hands ;  and  because  the  bank  had  agreed  that 
Taylor  should  be  the  medium  of  communication.  But  the  views 
contained  in  the  passages  cited  have  been  modified  by  later 
decisions,  as  is  acknowledged  by  the  same  Yice-Chancellor  in 
Pledge  v.  Buss  (16),  in  which  case  he  refers  to  Hamilton  v.  Wat- 
son (17),  and  BHtish  Assurance  Company  v.  Lloyd  (18),  as 
having  decided  that  there  must  be  something  amounting  to  fraud 
to  enable  a  surety  to  say  that  he  is  released  from  his  contract  on 
account  of  misrepresentation  or  concealment.  It  is,  indeed,  im- 
possible to  lay  down  any  definite  rule  as  to  what  amount  of  reti- 
cence would  be  deemed  a  fraudulent  concealment  or  misrepre- 
sentation— each  case  would  depend  upon  its  own  circumstances; 
but,  in  all,  the  general  piinciple  of  requiring  the  utmost  good 
faith,  would  certainly  be  kept  in  view.  And  in  reference  to  this 
point  there  are  cases  collected  in  White  and  Tudor*s  L.C.,  £q.  pi 

(14)  3  Mao.  k  G.  396.  (16)  Johns.  663 ;  6  Jar.  N.S.  695. 

(15)  10  Haro  646.  (17)  12  Gl.  &  F.  109. 

(18)  24  L.  J.  Ex.  14. 
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980  et  seq.,  to  show  that  a  concealment  by  the  creditor  that  at        1882 
the  time  of  the  contract  the  principal  debtor  was  already  in-     taylob 
debted  to  the  creditor  in  a  considerable  amount,  of  which  the     j^^^^  ^^ 
surety  was  ignorant,  is  evidence  to  go  to  the  jury  of  such  fraud  New  South 
on  the  surety  as  would  discharge  him  from  liability.    In  the  light 
of  the  later  authorities,  and  regarding  myself  as  a  juror,  I  have 
now  more  fully  considered  the  question  in  this  case;  and,  although 
far  from  satisfied,  I  hold  that  the  plaintiffs  have  not  established 
a  title  to  exoneration  in  respect  of  the  prior  debt.    The  question 
was  not  specifically  raised  by  the  pleadings,  and  the  facts  were, 
therefore,  not  fully  sifted  in  evidence ;  and,  whether  or  not  from 
that  cause,  there  was  no  proof  whatever  of  intentional  conceal- 
ment, or  of  any  facts  from  which  I  could,  as  a  juror,  infer  fraud 
in  Ekjuity ;  that  is  to  say,  such  a  state  of  matters  occasioned  by  or 
attributable  to  the  bank,  through  its  debtor,  as  would  render 
it  inequitable  to  hold  the  plaintiffs  liable  on  the  bond.      My 
decision  is,  therefore,  that  this  ground  of  objection  has  neither 
been  sufficiently  pleaded  or  proved. 

There  is  still,  however,  the  question  whether  the  particular 
item  of  charge  for  the  past  debt  should  be  included  in  the 
accounts  against  the  plaintiffs;  which  question  would  not  depend 
upon  the  pleadings,  but  would  arise  on  taking  the  account,  either 
under  the  plaintiffs'  prayer,  or  under  the  defendant's  coimter 
claim.  But  as  I  have  dispensed  with  the  account,  upon  the 
ground  of  complete  exoneration,  it  is  not  strictly  necessary  that 
I  should  express  any  opinion  upon  this  point.  I  will,  however, 
say  that  my  inclination  of  opinion  upon  the  evidence  as  it  stands 
is  against  the  exclusion  of  this  item  from  the  defendant's  account, 
because  the  unexplained  fact  of  the  principal  obligor's  requiring 
bank  assistance,  and  the  help  of  sureties,  was  calculated  to  put 
the  plaintiffs  on  inquiry  as  to  his  position  with  the  bank;  and 
because  their  intimate  personal  relations  with  him  were  sugges- 
tive of  special  opportunities  for  such  inquiry,  and  for  more  or 
less  of  actual  knowledge  of  his  financial  circumstances. 

The  other  of  these  two  points  applies  principally  to  the  ques- 
tion of  how  much  of  A.  N.  Taylor's  general  indebtedness  would, 
upon  taking  an  account,  be  primarily  chargeable  to  the  sureties. 
At  the  hearing,  very  advanced  propositions  were  laid  down  on 


42  CASES  IN  EQUITT.  [N.S.W.B. 

1882       behalf  of  banks,  as  to  the  comprehensiveness  of  the  obligations  of 
sureties  under  bonds  framed  as  in  this  case.   Thus  it  was  claimed 


Taylor 

V,         that  they  would  be  chargeable  with  an  advance  to  the  principal 

New  South  debtor,  without  their  knowledge  or  acquiescence,  for  so  remote  a 
Wales,  matter  as  an  advance  for  a  marriage  portion,  or  for  liabilities 
incurred  in  connection  with  some  manufacturing  concern,  or  trade, 
or  business,  wholly  foreign  to  the  concerns  in  actual  relation  to 
which  the  original  engagement  was  entered  into;  and  that  this 
would  be  so  notwithstanding  that  in  each  case  the  advances  were 
made  under  separate  securities.  I  greatly  doubted,  and  still 
doubt  whether  this  can  be  the  law;  but  as  the  added  concerns  in 
this  case  were  of  the  same  character  as  that  in  which  the 
principal  obligor  was  engaged  at  the  time  of  the  bond,  I  admitted 
evidence  of  the  general  indebtedness  arising  out  of  the  whole  of 
his  operations;  but  I  did  not  then,  nor  do  I  now,  finaUy  decide 
the  question;  because,  on  other  grounds,  it  is  not  necessary  to  do 
so.  I,  nevertheless,  think  it  right  to  express  the  doubts  I  enter- 
tain, and  to  state  my  inclination  towards  an  opinion  adverse  to 
the  contention  of  the  bank,  even  in  respect  of  the  added  concerns 
in  this  case. 

It  must  certainly  be  admitted  that  the  terms  of  the  bond  are 
all-comprehensive ;  but  Equity  does  not  always  hold  itself  to  the 
letter;  and  in  the  case  of  sureties,  it  will  look  jealously  to  the 
understanding  on  which  they  were  led  to  join,  and  will  exact  the 
utmost  good  faith.    It  was  acknowledged  that  if  the  contract 
were  expressly  limited  to  the  debtor's  existing  concerns,  any 
remoter  sources  of  indebtedness  would  be  excluded ;  and  if  this 
would  arise  from  express  words,  it  would  also  follow  upon  reason- 
able inference  to  the  same  effect.    And  in  this  case,  the  circnm* 
stances  surrounding  the  plaintiffs  entering  into  the  obligation, 
might  well  have  led  them  to  understand  that  they  were  invited 
to  join  as  sureties  in  reference  to  the  single  concern  in  which  their 
principal  was  then  engaged,  and  to  which  the  collateral  securities 
exclusively  related,  and  not  to  indemnify  the  bank  for  deficiencies 
in  other  and  subsequent  concerns,  and  under  other  and  subse- 
quent bonds  and  mortgages,  in  respect  of  which  they  were  not  to 
be  consulted  or  informed.    Taking  the  two  points  as  to  the  prior 
indebtedness,  and  of  subsequent  concerns  in  combination,   I 
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should,  if  called  upon  to  decide  them,  have  much  hesitation  in       1882 
holding  the  plaintiffs  liable  generally  for  an  indebtedness  com-     taylor 
mencing  at  one  end  with  a  past  debt  of  which  they  were  not     ^^^^  ^^ 
distinctly  informed,  and  made  up  at  the  other  end  with  the  I^kw  South 
results  of  these  added  concerns,  bonds,  and  mortgages ;  but  it  is 
not  necessary  to  pass  beyond  the  expression  of  doubt  which  may 
lead  to  attention  in  other  cases,  and  perhaps  in  this  case  itself  at 
a  future  stage. 

Of  the  points  which  I  decide  in  favour  of  the  plaintiffs,  the 
most  important  are  those  founded  upon  the  dealing  with  the  2500 
sheep,  which,  as  I  have  pronounced,  was  not  under  the  power, 
but  lay  between  A.  N.  Taylor  and  the  bank.     As  between  those 
parties,  it  was  the  act  of  the  former  with  the  concurrence  of  the 
latter:  but  as  between  the  bank  and  the  sureties  it  must  be 
legarded  more  as  that  of  the  bank,  because  the  bank  had  the 
mortgaged  property  vested  in  it,  and  was  therefore  alone  legally 
capable  of  parting  with   it,  and  had  entire  control  over  the 
mortgagor  in  respect  of  sales  and  deliveries,  and  because  the 
security  was  in  effect  held  by  the  bank  upon  a  trust  for  the 
sureties  as  well  as  for  itself,  if  they  were  to  remain  bound.     But 
whatever  the  respective  parts  of  the  principals  in  the  dealing,  the 
plaintiffs  were  entitled  to  be  consulted,  and  to  have  had  a  voice. 
If  it  had  been  under  the  power,  the  plaintiffs  would  indeed  have 
been  bound  by  whatever  protection  (if  any)  it  might  give  to  the 
bank,  notwithstanding  that  they  were  not  direct  parties  to — ^and 
had  not  even  seen — the  mortgage ;  for  they  accepted  it  as  a 
collateral  security,  and  whilst  claiming  the  benefit  of  it,  they 
must  submit  to  its  adverse  terms.     But  as  the  fact  stands,  the 
case  comes  within  the  general  principles  relating  to  acts  done  in- 
dependently by  principals  in  relation  to  collateral  securities.   The 
first  of  these  is  that  a  surety  is  entitled  to  the  benefit  of  all 
securities  obtained  by  the  creditor  for  the  debtor's  obligations, 
whether  concurrent  with  the  creation  of  the  suretyship,  or  obtained 
subsequently,  and  whether  they  were  known  to  and  relied  on  by 
the  surety,  or  were  unknown  to  him.    And  this  principle  appears 
to  me  to  have  especial  force  where,  as  in  this  case,  the  collateral 
securities  were  not  only  concurrent  with,  but  were  also  expressly 
made  a  basis  of  the  suretyship.    All  such  securities  are  deemed  to 
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1882  be  as  much  the  right  of  the  surety  as  of  the  creditor^  and  cannot 

Taylor  ^  dealt  with  by  the  creditor  independently  of  the  surety,  except 

-  ^-  at  the  sacrifice  of  recourse  against  him.    In  some  cases,  indeed, 

New  South  where  the  dealing  has  been  beyond  all  question  beneficial  to  the 

Wales 

surety,  it  has  not  been  allowed  to  operate  as  a  release  vMra ;  bat 
in  all  other  cases  the  dealing  discharges  him  either  entirely  or 
pro  tanto,  but  generally  the  former;  and  the  Court  will  not 
admit  of  anything  like  speculation  as  to  whether  it  might  not 
perhaps  have  been  inoccuous  or  even  beneficial  to  the  surety. 

Here,  however,  it  is  dear  that  the  dealing  was  seriously 
injurious.     The  leading  authority,  down  to  the  date  of  the  latest 
decisions,  is  Reea  v.  Berririgton  (19),  in  which,  although  the  imme- 
diate subject  of  decision  was  an  indulgence  which  the  creditor  had 
given  to  the  principal  debtor  as  to  time  of  payment  only,  Lord 
Loughborough  laid  down  principles  which  have  since  received 
application  to  cases  of  other  dealings  affecting  securities  and 
sureties.    There  is  not,  indeed,  any  decision  to  be  found  in  the 
English  reports  on  a  case  closely  resembling  that  now  before  us, 
but  the  reason  is  that  cash  credit  bonds  (whether  with  or  without 
sureties  or  collateral  securities)  are  unknown  in  English  banking. 
This  was  stated  in  argument,  and  I  have  verified  the  fact  by 
reference  to  GUbart*8  Principles  of  Bwnking^  from  which  it 
appears  that  at  home  the  practice  is  that  of  Scotch  banks  alona 
But  although  the  exact  case  has  not  been  decided  in  England, 
there  have  been  other  cases  of  suretyship  which  correspond  in 
principle.    The  doctrine  laid  down  by  Lord  Loughborough  is  thus 
in  part  expressed : — "  It  amounts  to  this,  that  there  shall  be  no 
transaction  with  the  principal  debtor  without  acquainting  the 
person  who  has  a  great  interest  in  it.    The  surety  only  engages  to 
make  good  the  deficiency.    It  is  the  clearest  and  most  evident 
equity  not  to  carry  on  any  transaction  without  the  privity  of  bim 
who  must  necessarily  liave  a  concern  in  every  transaction  with 
the  principal  debtor.     You  cannot  keep  him  bound  and  transact 
his    affairs  (for    they    are    as    much    his    as    yours)  withoot 
consulting  him"  (20).     In  Newton  v.  Charlton  (21),  (which, 
though    overruled    for    not    going    far    enough  in  favour  of 
sureties  on  a  point  not  material  to  the  present  case,  namely,  in  not 

(19)  2  L,C.  Eq.  974,  ith  ed.  (20)  At  p.  97&  (21)  10  Han  616. 
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applying  the  principle  to  after-acquired  securities,  stands  as  an        1882 

authority  in  other  respects)  the  Vice-Chancellor,  after  that  part     xaylob 

of  his  judgment  which  has  already  been  quoted,  and  after  saying     ^  ^' 

that  it  had  been  settled  by  the  decided  cases,  as  regards  the  Kew  South 

contract  between  the  surety  and  the  creditor,  that  the  surety  has 

a  right  at  any  moment  to  every  security  held  by  the  creditor, 

and  that  the  surety  has  a  right  to  say,  "  You  must  always  hold 

yourself  in  a  position  to  be  put  in  motion  at  my  request  against 

the  principal  debtor,"  uses  the  following  emphatic  words: — "As 

between  the  surety  and  principal  debtor,  not  one  iota  of  the 

original  contract  must  be  varied.    Every  right  which  existed  at 

the  date  of  that  contract  must  be  sacredly  observed,  and  there 

must  not  be  one  single  transaction  in  the  slightest  degree  varying 

the  position  of  the  surety  with  regard  to  the  original  liability  • 

without  communication  with  him ;  because  in  the  event  of  any 

such  alteration,  however  it  may  be  alleged  to  be  for  the  benefit 

of  the  surety  (unless  it  is  clearly  and  undeniably  for  his  benefit, 

as  to  which  there  are  some  authorities),  it  has  always  been  held 

that  the  surety  is  the  best  judge  of  what  is  for  his  own  benefit, 

and  you  must  have  a  communication  with  him  if  you  wish  to 

vary  or  depart  from  the  contract"  (22).     This  language  may  be 

somewhat  too  pronounced  as  compared  with  that  of  other  judges; 

but  the  substance  is  in  conformity  with  the  course  of  decision. 

In  the  much  later  case  of  Polak  v.  Everett  (23),  decided  in  1876, 

the  principle  of  Reea  v.  Berrington  was  fully  affirmed  and 

applied  by  BlacJcbum,  Mdlor  and  Qiuiin,  J  J. 

As  I  have  said,  there  are  cases  in  which  the  dealing  only 
operates  as  a  release  pro  tanto,  i,e.,  to  the  value  of  the  security 
dealt  with ;  but  these  are  the  exceptions,  and  I  apprehend  that 
they  are  those  only  in  which  separate  securities  are  affected,  and 
in  which  it  is  obvious  that  the  mischief  cannot  have  extended 
further.  See  Wulff  v.  Jay  (24);  and  Rainbow  v.  Juggins  (25). 
In  this  case  I  hold  the  exoneration  complete ;  for  here  the  dealing 
was  not  with  a  separate  security,  but  with  part  of  a  whole 
security,  which  was  the  subject  not  only  of  implied  but  of 

(22)  At  page  652.  (24)  24  Beav.   186 ;  and  affirmed   in 

(23)  L.B.;  1  Q.B.D.  669.  C.A.,  1  De  G.  &  J.  461. 

(25)  L.R.  5  Q.6.D.  138  &  442. 
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Taylor     ^^7>  ^^^  probably  did,  extend  beyond  the  price  or  value  of  the 
V.  sheep  sold.    From  my  determining  the  facts  of  the  case  it  is 

Kbw  South  obvious  how  possible  it  may  have  been  that  the  diminutioii  of 
^'^'      the  security  and  the  loss  of  the  810Z.  turned  the  scale  against 
A.  N.  Taylor,  and  led  to  his  ruin  and  to  the  claim  on  the  sureties; 
and  it  is  enough  to  say  that  it  may  either  have  influenced  the 
bank  in  its  action,  or  may  have  paralysed  the  efforts  of  the 
debtor  and  sureties  to  meet  the  bank's  demand.     Any  contrary 
supposition   would  be  such  mere    speculation    as    the    Court 
rejects    in    all    these   cases.     But,   indeed,   I    think  that  the 
proportions    of    the    figures    and    securities,    and  the   fact  of 
the    adverse    action    of   the    bank    having    followed  so  soon 
after  the   dishonour   of   the  promissory  note,  carry  the  case 
beyond  mere  possibility,  and  point  to  the  actual  probability 
that  the  whole  unfortunate  issue  turned  upon  this  matter.    It 
was  contended  before  me  that  the  sale  and  credit  were  made  and 
given  under  circumstances  which  constituted  a  case  of  emergency, 
and  which  justified  the  independent  action  of  the  principals;  but 
I  cannot  yield  to  this  argument,  because  I  am  not  satisfied  of  the 
sufficiency  of  the  emergency  even  as  to  the  sale;  and  as  to  the 
credit,  there  certainly  was  no  evidence  whatever  of  any  necessity 
to  let  the  sheep  go  for  an  unendorsed  and  valueless  promissory 
note  without  security,  without  more  inquiry,  when  it  would  have 
been  easy  to  have  informed  the  plaintiffs  of  the  emergency,  if 
such  there  were,  and  to  have  consulted  them  upon  it.    It  is,  of 
course,  possible  that  if  they  had  been  consulted  they  might  have 
acknowledged  the  expediency,  if  not  the  emergency  of  the  sale, 
and  might  even  have  left  the  mode  of  payment  in  the  hands  of 
the   bank,  or  have  actually  agreed  that  the  promissory  note 
should  be  taken.     But  they  might,  on  the  contraiy,  have  dis- 
approved of  the  dealing  in  the  whole  or  in  part;  and  if  overruled, 
they  might  have  repudiated  the  transaction,  and  have  also  at  once 
availed  themselves  of  their  right  to  close  their  responsibility;  in 
which  case  it  may  be  that,  notwithstanding  the  cover  taken  for 
the  old  debt,  the  then  recent  clip  of  wool  and  the  security  on  the 
sheep  would  have  amply  satisfied  the  account  as  it  then  stood. 
Under  all  these  circumstances,  I  cannot  hold  that  the  equities  of 
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this  case  "would  be  met  by  a  pro  tanto  credit — that  is  to  say,  by        1882 

crediting  the  plaintiffs  with  the  810i.  and  interest.  Tatlor 

Next  as  to  SIOL  and  interest  separately — what  has  been  said     ^^^j^  ^^ 

under  the  last  head  of  decision  is,  at  least,  conclusive  pro  tanto:  New  South 

Walks 
but,  apart  from  the  special  principles  of  equity  there  noticed,  I 

think  that  as  the  bank  was  a  party  to  the  sale  of  these  sheep, 
and  to  payment  by  the  promissory  note,  without  the  knowledge  or 
acquiescence  of  the  sureties,  the  bank  must  on  general  principles 
be  taken,  as  against  them,  to  have  received  the  price.  As  against 
A.  N.  Taylor,  the  bank  had  further  security  on  his  endorsement, 
and  he  could  not  complain  of  being  charged  with  the  amount, 
because  he  also  was  a  party  to  the  sale,  and  voluntarily  put  him- 
self in  the  hands  of  the  bank  as  to  the  mode  of  payment,  and 
afterwards  adopted  and  endorsed  the  note;  or,  at  most,  if  he  had 
any  defence,  it  would  be  for  negligence  in  taking  the  note  with- 
out sufficiently  ascertaining,  as  promised,  whether  it  was  perfectly 
correct.  With  his  position,  however,  I  have  nothing  to  do  in  this 
case.  Not  so,  however,  in  the  case  of  the  sureties,  to  whom  the 
endorsement  was  no  benefit,  and  who  were  not  cognisant  of  what 
was  being  done.  They  are  entitled  to  say  that  their 
security  was  parted  with  by  the  bank  to  the  value 
of  810{.,  and  that  it  is  nothing  to  them  that  the  bank 
chose  to  take  the  promissory  note  for  the  principal  debtor 
and  for  itself,  and  to  take  his  endorsement  for  its  own 
further  security.  Besides,  it  seems  to  me  that  there  was  serious 
negligence,  quoad  the  sureties,  in  letting  the  sheep  go  without 
other  security  than  the  promissory  note,  and  without  making 
other  inquiries  than  were  proved,  or  even  such  as  are  alleged 
without  proof  in  the  statement  of  defence ;  and  especially  with- 
out ascertaining  from  Dalgety  and  Co.  whether  the  note  would 
be  honoured.  There  was  not,  indeed,  any  ground  for  doubting 
the  bond  fide  belief  of  the  bank's  managers,  upon  such  considera- 
tion as  they  gave  to  the  matter,  that  the  promissory  note  would 
be  duly  paid.  But,  nevertheless,  I  do  not  think  it  is  going  too 
far  to  say  that  they  would  probably  not  have  taken  such  a  pay- 
ment for  the  bank,  or  would  have  been  censured  for  doing  so,  if 
the  note  was  to  be  the  bank's  own  security,  without  recourse  of 
any  kind.    And  this  appears  to  me  a  conclusive  test;  for  if  the 
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1882        bank  would  not  have  taken,  or  have  approved  of  the  note  being 

Taylor     taken  in  payment  for  itself,  it  was  not  entitled  to  take  it  on 

Bakk  of    ^^^^  of  t^®  sureties.     Altogether,  I  have  no  doubt  as  to  the 

Nbw  South  right  of  the  sureties  to  credit  from  the  bank  for  this  item — 

whether  it  be  regarded,  quoad  the  sureties,  as  a  priee  paid^  or  &<> 

the  value  of  a  portion  of  the  security  unduly  parted  with. 

Then  as  to  realisation  under  the  lien,  my  impressions  on  hearing 
the  motion  at  common  law  were  in  favour  of  the  bank ;  but  upon 
fuller  consideration  of  the  facts  and  the  terms  and  legal  effect  of 
the  lien,  I  have  arrived  at  the  conclusion  that  the  lien  was  a 
special  security  to  tho  plaintiffs,  and  that  the  sale  and  proceeds  of 
the  wool  pledged  by  it  constituted  a  realisation,  which  must  be 
set  against  their  primary  liability — and  for  the  following  reasons: 
— ^The  lien  was  expressly  proved,  and  admitted  in  pleading,  to 
have  been,  equally  with  the  mortgage,  a  collateral  security  on  the 
faith  and  credit  of  which  the  plaintiffs  executed  the  bond.  It  had 
been  required  by  the  bank,  and  was  taken  by  it  as  a  distinct 
security.    It  was  agreed  to  be  named  as  such  to  the  plaintiffi  in 
the  invitation  to  them  to  become  sureties ;  and  was  so  named, 
and  was  actually  an  inducement  to  them  to  become  bound ;  it  was 
both  in  fact  and  in  law  a  separate  security,  which  operated  to 
pass  the  wool  apart  from  the  sheep,  and  which  was  specially 
protected  by  statutory  provisions,  both  civil  and  criminal ;  and 
both  the  mortgage  and  the  lien  were  assignable  separately;  it 
must  be  taken  to  have  preceded  the  mortgage,  because  it  was 
given  by  A.  N.  Taylor,  as  owner,  im*der  the  original  Liens  on  WoU 
Act  (11  Vic.  No.  68),  and  not  under  the  Act  of  31  Via,  Na  24, 
enabling  a  mortgagor    to  grant  a  lien  with  the  consent  in 
writing  of  his  mortgagee.    The  wool  was  to  be  shorn  tnm 
the  sheep  and  delivered  to  the  bank  at  the  lienor's  expense, 
and  was  made  saleable  by  the  bank,  even  prior  to  and  indepen- 
dently of  delivery  ;  and  it  was  thus,  in  effect,  converted  into  an 
equivalent  to  the  bank  for  the  money  it  would  produce.    It  was 
not  grown  by  means  of  the  bank's  advances,  so  far  as  appeared; 
or  if  so  gi*own,  those  advances  on  the  bulk  of  them  were  included 
in  the  debt  of  231 9i.,  and  were  refunded  out  of  the  new  advance 
which  the  plaintiffs  indemnified.    It  was  at  the  time  grown  and 
ready  to  be  shorn,  and,  as  already  shown,  the  bank  was  to  be  at 
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no  expense  for  shearing  or  delivery.    And,  finally,  if  the  sale  of       1882 
this  wool  be  not  a  realisation  to  the  benefit  of  which  the  plain-     Taylor 
tiffs  are  entitled,  it  was  illusory  to  name  it  to  them  as  a  collateral     3^^  ^^ 

security,  on  the  faith  and  credit  of  which  they  were  to  enter  into  ^^  Sooth 

_  ^••«  m  ALBS. 

the  bond.  I  think,  therefore,  that  the  wool  of  1878  was  at  least 
primd  facie  a  collateral  security,  for  which  credit  should  be  given 
to  the  sureties,  and  that  if  it  had  been  intended  that  the  proceeds 
should,  as  now  claimed,  be  absorbed  by  the  expenses  of  the  next 
year's  growth  of  wool,  that  intention  should  have  been  expressed 
and  proved. 

But  the  case  is  different  with  the  wool  of  1879,  for  that  was 
carried  by  the  mortgage  as  an  annual  product  requiring  annual 
expenditure  for  production,  and  none  of  the  features  above  men- 
tioned attach  to  that  wool.  I  do  not  forget  that,  in  the  absence 
of  argument,  and  under  the  influence  of  counsel's  surrender  of 
the  point,  on  the  motion  for  a  new  trial  at  law,  I  made  a  remark 
wbich  put  the  former,  as  well  as  the  latter  wool  into  the  same 
category.  The  point  was  not,  however,  decided  by  the  Court ; 
and  I  now  think,  after  argument  and  much  more  consideration, 
that  I  was  mistaken  in  applying  to  the  wool  under  the  lien  of 
1878  reasons  which  are  only  appropriate  to  the  later  wool  car- 
ried  by  the  mortgage,  and  grown  by  means  of  subsequent  ad- 
vances. 

It  only  remains  (as  I  think  nothing  of  the  defendants'  point  as 
to  laches  by  tbe  plaintiff)  to  deal  with  the  prayer  for  an  injunc- 
tion against  further  proceedings  in  the  action  at  law,  and  with 
the  protest  of  the  bank  against  depriving  it  of  costs  against  Mr. 
EL  E.  Taylor  in  that  action.  As  to  the  injunction  generally, 
there  can  be  no  question  of  its  following  the  decision  already 
announced,  not  only  on  general  grounds,  but  because  the  bank 
itself  has  by  its  counter  claim  in  the  suit  claimed  a  different  sum, 
and  has  invoked  a  decree  in  its  favour  for  more  than  the  amount 
claimed  and  awarded  in  the  action ;  but  as  to  the  costs  there  is 
more  difficulty.  On  the  other  hand,  Mr.  H.  E.  Taylor's  defence 
in  the  action  was  erroneous,  and  the  decision  upon  his  mistaken 
plea  stands  unreserved  ;  but,  on  the  other  hand,  it  rested  on  a  mis- 
take as  to  facts  of  which  he  was,  from  the  nature  of  the  whole 
case,  personally  ignorant,  but  which  were  exactly  known  to  the 
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1882       bank  through  its  managers ;  and  the  bank,  notwithstanding  its 

Tatlob      better  knowledge,  participated  in  the  mistake,  or  accepted  it  and 

Q.  *-  took  its  verdict  upon  what  now  turns  out  to  be  an  incorrect  basis. 

Nkw  South  Further,  the  result  of  that  case  is  admittedly  wrong  if  the  single 


item  of  810{.  and  interest  was,  as  I  have  no  doubt,  claimable  by 
the  then  defendant ;  and  now  also  the  bank  has  made  itself  an 
active  claimant  in  this  suit,  and  has  repudiated  the  account  on 
which  this  verdict  was  obtained.  Under  these  circumstances  I 
think  that  justice  will  be  met  by  a  simple  injunction  against 
further  proceedings  in  the  action,  thus  leaving  both  parties  to  bear 
their  own  costs  at  law. 

My  decree  will, therefore, be  for  the  plaintiffs,  as  follows:— I 
declare,  in  accordance  with  their  first  prayer  for  relief,  that  under 
the  circumstances  stated  and  proved  the  plaintiffs  have  been  and 
are  released  and  discharged  from  all  liability  to  the  defendant 
bank  under  the  bond ;  and  under  the  second  and  third  prayer, 
that  they  be  so  released,  as  upon  the  taking  of  an  account ;  and 
under  the  fourth,  that  the  defendant  bank  be  restrained  by  the 
injunction  of  this  C!ourt  from  further  proceeding  in  any  manner 
with  the  said  action  at  law  against  the  plaintiff,  Herbert  Edward 
Taylor.  Upon  the  counter-claim,  my  decree  is  to  the  effect  that 
it  be  dismissed.  As  to  the  costs  of  this  suit,  I  see  no  ground  for 
departing  from  the  ordinary  rule  that  they  be  home  by  the  un- 
successful party.  Indeed,  as  the  bank  has  made  itself  an  actor  in 
the  suit  by  counter-claim,  and  has  £euled,  the  ground  for  this  rul- 
ing as  to  the  costs  is  specially  clear.  Accordingly,  it  will  be  a 
part  of  this  decree  that  the  plaintifl^'  costs  of  suit  be  borne  by 
the  defendant  bank. 

*    '  From  this  decision  the  defendants  appealed,  and  the  appeal  was 

—  heard  on  the  14th  December,  1883. 


May  22. 


Dec  14. 

1884  Barley,  Q.C.,  and  Owen,  Q.C.  {Manning  with  them),  for  the 

appellants — It  is  said  that  the  bank  was  guilty  of  something  like 
equitable  fraud  in  not  making  fuller  disclosures  to  the  suretiea. 
As  to  this,  see  Hamilton  v.  Watson  (26).  The  view  of  the  bond 
taken  by  the  Primary  Judge  was  erroneous.  He  treated  it  as 
though  it  were  for  one  surety,  and  not  as  a  continuing  security; 

(26)  12  CL  &  F.  109. 
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80  he  found  that  independent  of  the  question  of  exoneration        1884 

there  was  nothing  due,  and  therefore  refused  to  allow  an  account     tayloe 

to  he  taken.  •*  ^' 

His  Honour  said  that  the  hank  should  not  have  allowed  the  Nsw  South 

Walks 

sheep  to  he  sold  to  H.  R.  Suttor  on  credit,  and  that  8102.  having 
been  lost  by  that  transaction,  the  sureties  are  fully  exonerated, 
even  assuming  as  much  as  20001,  to  be  due  on  the  bond.  He 
failed  to  observe  the  distinction  which  has  been  drawn  between 
the  case  of  a  creditor  who  has  altered  the  original  contract  of  the 
surety  by  giving  time  to  the  piincipal  debtor  or  otherwise,  when 
the  surety  is  altogether  discharged ;  and  the  case  of  a  creditor 
who  deals  improperly  with  the  securities  under  the  contract, 
when  the  surety  is  only  discharged  pro  tanto.  An  instance  of  the 
former  rule  is  to  be  found  in  Polak  v.  Everett  (27);  of  the  latter 
in  Widff  V.  Jay  (28).  So,  even  admitting  that  the  SlOl.  was 
negligently  lost,  the  sureties  are  only  discharged  by  this  amount. 
It  is  quite  immaterial  whether  the  sale  was  by  the  bank  or  not; 
for  in  the  case  of  the  Bank  ofNeio  South  Wales  v.  Taylor  (29),  the 
Full  Court  held  that  the  bank  was  entitled  to  sell  on  credit  under 
the  power  of  sale  in  the  mortgage.  Here  the  only  charge  against 
them  is  that  instead  of  selling  themselves  they  permitted  the 
mortgagor  to  do  so;  and  what  difference  can  that  make?  In  a 
contract  such  as  this — one  relating  to  station  property — it  must 
be  assumed  as  an  implied  condition  that  sheep  may  be  removed 
for  sale  on  credit,  as  that  is  the  usual  mode  of  sale  in  the  colony; 
and  sureties  to  such  a  contract  must  be  taken  to  know  ii 
Besides,  the  burthen  of  showing  that  a  sale  on  credit  is  improper 
lies  on  the  other  side;  in  the  absence  of  some  proof  from  them  as 
to  this,  the  Court  will  assume  that  such  a  sale  is  proper :  Eain- 
bow  V.  Juggins  (30). 

[Sir  J.  Martin,  C. J.  In  the  case  of  the  BaTik  of  New  South 
Wales  V.  Taylor  the  point  as  to  the  right  of  the  bank  to  sell  on 
credit  was  not  much  argued.  The  words  of  the  power  of  sale 
might  well  be  taken  to  mean  a  power  to  sell  on  credit,  but  only  on 
taking  security.] 

(27)  L.R.  1  Q.B.D.  669.  (29)  2  K.S.W.R.  118. 

(28)  L.R.  7  Q.B.  766.  (30)  L.R.  0  <2.B.D.  138,  442. 

D2 
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ifM  The  bank  permitted  m  sale  bj  the  iiH»igagor  on  credit,  in  the 

Jatuhl     'lu^  eonrse  of  numagement ;  this  is  the  whole  ehafge  made  against 

ScwdorfH 
Waus.         [FArcEiT,  J.    Ought  not  a'  mortgagee,  who  sells  sheep  that  a 
station  will  not  cany,  to  replace  them  afterwards  when  it  will, 
and  spend  the  proceeds  of  the  sale  in  doing  so  ?] 

[Sir  J.  Mabtih,  C  J.    The  Coort  cannot  take  judicial  notice  of 
the  customs  of  sale  of  stations.] 

See  PeUy  v.  Cooke  (31) ;  Strange  v.  Foohs  (32). 

Oordon,  Q.C.,  and  Knox,  for  the  respondents — ^The  transaction, 
correctly  stated,  was  one  which  could  not  be  carried  out  without 
discharging  the  sureties,  unless  they  were  first  consulted.  The 
sureties  became  such,  relying  on  the  mortgage  over  the  station  and 
the  lien ;  the  sheep  should  not  have  been  sold  without  their  being 
consulted.  The  conditions  of  suretyship  do  not  rest  on  contract,  but 
on  the  rules  of  equity :  Newton  v.  Charlton  (33);  and  one  of  those 
rules  ia,  that  not  one  iota  of  the  security  can  be  altered  without 
the  oonsent  of  the  surety ;  Forbes  v.  Jackson  (34).  Of  course  an 
alteration  can  be  made  if  consistent  with  the  security,  but  that  is 
not  the  case  here. 

The  surety  is  entitled,  on  payment  of  the  debt,  to  have  the  full 
benefit  of  all  securities  in  the  hands  of  the  creditor.  Here  the 
bank,  by  their  own  act,  have  put  it  out  of  their  power  to  give  up 
the  security  to  the  plaintifis.  The  sale  was  not  made  in  the 
ordinary  course  of  management ;  because  if  it  had  been  so  the 
mortgagor  would  have  sold  the  sheep  himself,  and  would  not  have 
required  to  consult  the  defendants  on  the  subject,  as  he  did ;  Pearl 
V.  Deacon  (85).  A  surety  is  only  discharged  pro  tanto  where 
there  has  been  a  negligent  dealing  with  the  secarity  of  a  character 
such  as  to  have  been  unobjectionable  but  for  the  negligence. 
Hero  the  dealing  was  improper  pei*  se.  It  was  neither  a  sale 
by  the  mortgagor  by  virtue  of  his  power  of  management ;  nor  by 
tho  mortgagee  under  the  power  of  sale. 

(SI)  L.P.  6  Q.B.  790.  (32)  4  Giff.  458.  (33)  10  Hare  646»  64S» 

(34)  L.  K.  19  Ch.  D.  615.  (35)  1  De  G.  a  J.  461. 
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There  is  another  reason  why  the  sureties  are  discharged.    The        1884 
"bond  is  in  fact  paid  off.     The  lien  over  the  wool  was  as  much  a      tatlor 
security  as  the  mortgage  of  the  sheep,  and  accordingly  the  pro-     ^  •'• 

ceeds  of  the  wool  must  go  to  relieve  the  sureties.  Nkw  South 

^  Walk. 

[Sm  J.  Martin,  C.J.  The  bond  is  a  continuing  security.  Is 
that  put  an  end  to  by  the  fact  that  at  any  given  moment  there  is 
nothing  due  ?] 

The  power  of  the  mortgagor  to  sell  the  sheep  must  be  tested 
as  between  mortgagor  and  mortgagee ;  the  mortgagor  could  not 
do  against  the  sureties  what  he  could  do  against  the  mort- 
gagee. Supposing  A.  N.  Taylor  had  sold  these  sheep  against  the 
will  of  the  bank ;  would  they  then  have  said  that  it  was  properly 
done  by  the  mortgagor  under  his  power  of  management  ? 

Darfey  in  reply— The  other  side  have  confused  dealing  with 
the  security,  and  dealing  with  the  subject  matter  of  the  security. 
The  security  can  at  any  time  be  given  up  to  the  sureties,  though 
certain  sheep  have  disappeared  from  the  station,  consistently 
with  the  nature  and  provisions  of  the  security. 

Customs  and  usages  must  be  incorporated  into  a  contract,  for  it 

is  made  in  reference  to  them. 

Cur.  adv.  viilt 

On  22nd  May,  1884,  the  judgment  of  the  Court  was  delivered.  Martin,  C.J., 
Sir  J,  Martin,  C.J.    Some  time  previously  to  the  6th  of  Sep-    ^'*"^''^"'  •^• 
tember,  1878,  Alfred  Nugent  Taylor,  a  grazier  and  sheepholder  W^^deyer,  J. 
near  Cootamundra,  in  this  colony,    was   a    customer    of    the 
defendant  bank,  to  which  he  had  become  indebted  for   various 
advances.      Whether  the   bank   held   any   security  for   these 
advances  does  not  appear ;   nor  was  it  shown  that  the  plaintiffs 
knew  of  this  indebtedness.     On  this,  however,  nothing  turned, 
as  it  has  been  settled  by  Hamilton  v.  Watson  (36),  in  a  case  like 
the  present — that  if  the  surety  requires  to  know  any  particular 
matter  of  which  the  party  about  to  receive  the  security  is  in- 
formed, he  must  make  it  the  subject  of  a  distinct  inquiry;  and 
that  an  obligation  to  a  banker  by  a  third  party  to  be  responsible 
for  a  cash  credit  to  be  given  to  one  of  the  banker's  customers 

(36)  12  Cl.  &  F.  109. 
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1884       is  not,  in  the  ftbsenoe  of  a  special  stipulation,  avoided  by  the 
Tatloe     ^^^^  ^^A^  immediately  after  the  execution  of  the  obligation  the 
Ba/k  of     ^^^^  credit  is  employed  to  pay  off  an  old  debt  due  to  the  banker. 
Nkw  South  Without  reference  to  the  state  of  his  banking  account,  and  with- 
out  inquiry  on  this  head,  the  plaintiflEs,  on  the  said  5th  of  Sep- 
tember, joined  Alfred  Nugent  Taylor  (one  of  them  being  his 
father,  and  the  other  his  brother)  in  a  cash  credit  bond  to  secure 
the  repayment  to  the  bank  by  A.  N.  Taylor  of  25001.  and  one 
year's  interest,  as  therein  stated,  which  bond,  it  was  expressly 
mentioned,  was  to  be  ''a  continuing  security  to  the  said  bank  to 
the  amount  of  the  said  sums  respectively,  exclusive  of  costs,  not- 
withstanding any  settlement  of  account  or  any  other  matter  or 
thing  whatsoever."    Simultaneously  with  the  execution  of  this 
bond,  A.  N.  Taylor,  by  deed  dated  the  said  5th  of  September^ 
granted,  assigned,  and  transferred  to  the  bank  6500  sheep  (more 
or  less)  and  all  other  sheep  and  live  stock  running  on  certain 
conditional  purchase  land  of  the  said  A.  N.  Taylor,  the  mort- 
gagor,and  the  said  H.  E.  Taylor,  one  of  the  plaintiff  herein,  situate 
at  Frampton,  in  the  parish  of  Cootamundra,and  under  the  superin- 
tendence of  the  said  mortgagor.    In  this  mortgage  deed  it  is 
recited  that  the  mortgagor  had  applied  for  advances  on  account- 
current  to    the  extent  of  2500!.,  to  be  continued  during  the 
pleasure  of  the  bank,  which  the  bank  had  agreed  to,  on  having 
the  advances  secured  by  the  mortgagor's  bond,  and  by  the  mort- 
gage and  covenants  thereinafter  contained  ''  as  collateral  thereto.** 
It  is  then  recited  that  on  the  same  day,  and  before  the  execution 
of  the  mortgage,  the  said  bond  was   executed.      After  these 
recitals  the  mortgagor  granted,  assigned,  and  transferred  to  the 
bank  all  the  before-mentioned  sheep  and  other  live  stock,  and 
"  all  the  increase,  progeny,  wool,  skins,  tallow,  and  other  produce 
of  the  same,  and  all  the  sheep  and  live  stock,  property  and 
effects,  now  belonging  to  and  usually  running  on  the  land  men- 
tioned in  the  said  schedule,  or  which  may  hereafter  be  brought 
or  placed  upon  the  said  lands  of  the  said  mortgagor,  and  all  the 
increase,  progeny,   wool,   skins,   tallow,   and   produce    thereof 
respectively,"    to    hold    the     same    to     the     bank,    subject 
to    a    proviso    for    redemption.      It    is    then    provided   that 
the  mortgagor  shall  have  possession  and  manage  the  property 
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until  default  in  payment,  or  breach  of  condition.  There  is  a  1884 
further  proviso  in  these  words  : — "  That  so  long  as  any  money  Taylor 
shall  remain  secured  by  the  said  bank,  and  collaterally  by  these  3^^  ^^ 
presents,  the  said  mortgagor,  his  heirs,  executors,  or  adminis-  New  South 
trators,  shall,  at  his  own  expense,  shear,  pack,  and  deliver  to  the 
said  bank,  or  to  its  assigns  or  to  its  or  their  order,  at  Sydney,  or 
at  such  other  place  or  places  as  it  or  they  shall  from  time  to  time 
appoint,  all  the  wool  which  shall  grow  upon  or  be  produced  by 
the  sheep  which  are  now,  or  which  at  any  time  hereafter  shall  be 
comprised  in  or  subject  to  this  security."  There  is  then  a  power 
given  to  the  bank  to  sell  the  mortgaged  property  ''either  together 
or  in  parcels,"  on  default  of  payment  on  demand,  or  on  breach  of 
condition,  or  ''in  case  any  circumstance  whatever  shall  arise, 
which,  in  the  opinion  of  the  board  of  directors  of  the  said  bank, 
shall  render  it  necessary  for  the  safety  or  security  of  the  said 
bank  so  to  do,"  and  "with  such  credit  to  the  purchaser,"  and  "  in 
such  manner "  as  to  the  bank  "  shall  seem  reasonable."  On  the 
same  5th  of  September  the  mortgagor,  A.  N.  Taylor,  signed  a 
paper  giving  to  the  bank  a  preferable  lien  to  the  extent  of  the 
advance  of  25002.,  and  of  all  other  sums  of  money  which  he  might 
obtain  from  the  bank  "on  the  wool  of  the  ensuing  clip,"  to  be 
shorn  from  the  said  6500  sheep  at  Frampton.  These  three  docu- 
ments giving  the  mortgagee  full  power  to  take  and  sell  the 
property  mortgaged,  or  any  part  of  it  at  any  time,  having  been 
executed,  the  bank  applied  231 9Z.  98.  6d,  of  the  stipulated 
overdraft  to  pay  off  a  then  existing  liability  of  A.  N.  Taylor, 
leaving  only  the  small  difference  between  that  sum  and  the  25002. 
available  under  the  bond  given  by  the  plaintiffs. 

On  the  25th  January,  1879,  A.  N.  Taylor  having  represented  to 
the  bank  that  the  run  was  overstocked,  he,  with  the  bank's  con- 
currence, sold  certain  of  the  mortgaged  sheep  to  one  Hilton  Suttor 
for  8102.  on  his  promissory  note,  which  has  not  been  paid.  A.  N. 
Taylor  also  sent  to  the  bank,  as  required  by  the  terms  of  his 
mortgage,  the  clip  of  wool  mentioned  in  the  preferable  lien,  and 
the  bank  sold  it  for  10612.  Il8.  7d.,  and  credited  the  proceeds  to 
A.  N.  Taylor's  account.  The  bank  having  realised  on  the 
securities  already  mentioned,  and  on  other  securities  held  in 
reference  to  A.  N.  Taylor's  general  indebtedness,  sued  one  of  the 
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18&4        plaintiffs  herein,  H.  K  Taylor,  at  law  on  his  bond  for  a  balanee 
Tatix>r      ^^  remaining  unpaid  by  the  said  A.  N.  Taylor,  and  obtained  a 

«,  *'  verdict  afrainst  him  for  9472.  13^.  3ci,  which  it  was  afterwards 

Bahk  of  ^ 

New  South  sought  to  set  aside  on  the  ground,  amongst  others,  that  the  810{. 
which  was  not  credited  by  the  bank  ought  to  have  been  so 
credited,  although  Suttor  had  failed  to  pay  his  promissory  note. 

A  new  trial  having  been  refused  on  the  ground  that  the  bank 
was  authorised  to  sell  on  credit,  the  present  plainti&  filed  Uieir 
bill  herein,  praying  for  an  injunction  against  the  bank  and  for  an 
account.  The  bank,  in  their  statement  of  defence,  have,  besides 
answering  the  plaintiffs'  statement,  set  up  a  counter  claim  for  an 
amount  larger  than  the  verdict  which  they  had  obtained  in  the 
action  at  law,  alleging  substantially  in  support  thereof,  that  since 
the  verdict  in  the  action  they  have  discovered,  on  more  accurately 
making  up  the  accounts  between  them  and  A.  N.  Taylor,  that  a 
much  larger  sum  was  due  to  them  than  they  were  aware  of  at 
that  time.  His  Honour  the  Primary  Judge  granted  a  perpetual 
injunction  and  dismissed  the  counter  claim,  holding  that  the 
plaintiffs  were  wholly  discharged  from  their  bond  by  the  sale  to 
Suttor  without  notice  to  the  plaintiffs,  as  well  as  by  the  sale  of 
the  clip  of  wool  mentioned  in  the  preferable  lien,  and  the  conse- 
quent destruction  of  that  lien,  to  the  benefit  of  which — as  a 
separate  security — the  plaintiffs  were  entitled. 

As  to  the  sale  to  Suttor,  the  Court,  in  its  common  law  jurisdic- 
tion, has  decided  that,  under  the  power  of  sale  contained  in  their 
mortgage,  the  bank  were  authorised  to  sell  on  credit  without 
making  themselves  liable  for  any  loss  on  such  sale  unless  they 
were  guilty  of  fraud,  or  gross  negligence  almost  amounting  to 
fraud.     It  matters  not,  in  my  opinion,  that  in  the  action  at  law 
the  equitable  plea  set  up  a  sale  of  the  sheep  by  the  bank,  instead 
of  by  the  mortgagor  with  the  bank  s  concurrence.     Practically 
there  is  no  difference  between  the  two  things.     What  the  bank, 
after  being  consulted  by  the  mortgagor,  permitted  him  to  do,  they 
did  themselves  just  as  fully  and  completely  as  if  they  had  taken 
the  initiative.     His  Honour  the  Primary  Judge  found  as  a  fact 
that  this  sale  was  not  made  under  the  powers  in  the  moiiigage; 
but  inasmuch  as  the  bank's  authority  to  sell  in  no  way  depended 
upon  the  actual  existence  of  any  circumstances  rendering  it 
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necessary  for  their  safety  or  security  to  sell,  but  only  on  their  1884 
opinion  of  the  existence  of  such  circumstances,  it  is  obvious  that  Taylor 
the  bank's  power  to  sell  was  absolute  and  unconditional,  and  that  ^^^  ^^ 
it  authorised  a  sale  at  any  time,  without  the  necessity  of  giving  New  South 
any  reason  whatever  for  it.  They  must  be  held  (not  having  made 
any  demand  upon  the  mortgagor  for  payment)  to  have  come  to 
the  conclusion  that  a  sale  was  necessary  for  their  safety;  and  that 
being  so,  as  they  sold  pursuant  to  the  powers  conceded  to  them, 
they  in  no  way  released  the  plaintiffs  from  their  liability  by  not 
consulting  them.  By  the  terms  of  the  mortgage  the  bank  was 
released  from  the  necessity  of  giving  the  mortgagor  notice  of  any 
intended  sale,  and  there  was  cleai'ly  no  contract  entitling  the 
plaintiffs  to  any  such  notice,  and  no  rule  of  law  that  I  am  aware 
of  giving  them  any  such  right.  His  Honour  the  learned  Primary 
Judge  was  of  opinion  that  the  bank  was  not  authorised  ta  part 
with  any  portion  of  the  property  transferred  to  it  by  the 
mortgage  as  collateral  security  except  with  the  plaintiffs'  concur- 
rence. In  support  of  this  view  several  cases  were  relied  upon  by 
His  Honour.  After  a  full  consideration  of  those  cases,  I  am 
unable  to  see  how  they  can  be  applied  in  the  present  instance. 
The  collateral  security  here  being  a  mortgage,  with  a  power  of 
isale  without  notice,  at  the  absolute  discretion  of  the  mortgagees, 
and  at  any  time,  no  right  existed  in  either  principal  or  surety  to 
insist  upon  a  voice  in  any  such  intended  sale.  What  the  bank 
might  realise  on  any  such  sale  would,  of  course,  go  to  pay  off 
wholly  or  in  part  the  debt  due  to  them;  and  in  the  case  of  a  debt 
for  a  single  fixed  sum  the  surety  would  be  liable  only  for  any 
remaining  balance;  but  in  case  of  a  continuing  security,  as  often 
as,  after  any  reduction  by  a  sale  or  sales  under  the  mortgage, 
the  indebtedness  of  the  principal  again  rose  to  the  limit 
of  the  bond,  the.  sureties,  notwithstanding  such  sale  or  sales, 
would  still  remain  liable  to  the  full  extent  of  such  bond. 
On  the  sale  of  any  part  of  the  collateral  security  they  could  at  any 
time,  in  the  present  instance,  have  terminated  the  continuing 
liability ;  but  if  they  did  not  terminate  it,  there  is  no  case  to  show 
that  they  are  released  because  the  collateral  security  has  dis- 
appeared. Its  disappearance  at  any  moment  by  the  uncontrolled 
action  of  the  bank  was  a  thing  contemplated  and  agreed  for, 
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1884  while  they  had  the  right  on  such  disappearance,  or  before,  to  free 

Taylor  themselves  by  a  simple  notice  from  future  liability.    If  they  did 

Bank  of  ^^^  think  fit  to  exercise  this  option,  it  is  their  own  action,  and  not 

Nw  South  th^t  of  the  creditor,  which  has  put  them  in  a  position  to  be  called 

WALES* 

upon  to  pay  for  a  subsequent  debt  without  having  the  collateral 
security  to  (all  back  upon. 

As  to  the  loas  by  the  sale  on  credit  to  Suttor,  that,  as  already 
decided  in  the  action  at  law,  could  fall  on  the  bank  only  on  proof 
of  fraud,  or  negligence  almost  amounting  to  fraud,  neither  of 
which  is  shown.  On  the  ground,  therefore,  of  the  sale  to  Suttor,! 
feel  myself  constrained  to  dissent  from  the  conclusion  of  His 
Honour  the  Primary  Judge. 

On  the  other  ground,  as  to  the  preferable  lien,  I  am  entirely 
unable  to  concur  with  His  Honour  in  holding  the  plaintiffs  to  be 
exonerated  by  the  bank's  dealing  with  the  clip  of  wool  to  which 
it  refers.  That  preferable  lien  obviously  gave  the  bank  no  more 
than  the  mortgage  gave  it.  A  sale,  conditional  or  otherwise,  of 
sheep  simply,  will  carry  with  the  sheep,  as  a  matter  of  course,  the 
wool  on  their  backs,  just  as  well  as  any  other  portion  of  them. 
But  the  mortgage  expressly  mentions  the  transfer  of  the  vx>ol,  and 
the  right  of  the  bank  to  the  deliveiy  of  ''  all  the  wool  which  shall 
grow  upon  or  be  produced  by  the  sheep."  It  was  quite  unnecessary 
to  mention  the  wool  specifically  in  this  manner.  It  was  equally 
unnecessary  to  take  a  preferable  lien  upon  it.  The  bank,  on 
obtaining  by  the  mortgage  the  sheep  themselves,  required  no  such 
lien  to  give  them  the  wool,  even  if  it  had  not  been  mentioned  in 
the  mortgage.  All  the  property  included  in  that  mortgage  was, 
by  its  veiy  terms,  liable  to  be  sold  at  any  time  to  pay  the  mort- 
gagor's debts  to  the  bank,  and  the  plaintifl^  having  agreed  that 
their  bond  should  be  a  continuing  security,  were  liable  (so  long  as 
they  permitted  it  to  remain  in  force)  to  pay  within  the  limit  of 
2500Z.  and  one  year's  interest  whatever  might  after  any  sale  of 
the  securities  remain  due.  Of  course  they  might  have  paid  off 
the  debt  due  to  the  bank  and  have  taken  over  the  securities, 
but  if  (the  debt  not  being  paid  ofi^  the  bank  have  to  realise  on  the 
securities,  then  the  plaintiffs  are  liable  for  any  deficiency,  and 
have  no  right  to  demand  as  a  condition  for  the  payment  of  that 
balance,  that  the  security  shall  be  handed  over  to  them.     The 
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answer  to  any  such  demand  is  that  the  security  has  heen  parted        1884 
with  to  help  to  pay  the  debt  of  their  principal  the  mortgagor.    If      taylor 
there  had  been  some  independent  security  given  by  the  mortgagor     ^  ^' 
which  the  bank  had  not  by  its  terms    any  right  to  sell  and  Nkw  South 
appropriate  to  the  payment  of  the  debt  due  by  the  principal, 
then  the   bank,    before  falling    back    on   the    sureties,    must 
have    been    in    a    position,  on   being    paid   by  the   plaintiffs, 
to   give  up   to  them  this  separate  and  independent  security. 
That,  however,  is  not  the  case  here,  for  the  lien  operates  upon 
nothing   which   the    mortgage   did    not    give  the  bank  com- 
plete power,  without  notice,  to  dispose  of.    His  Honour  was  of 
opinion  that  this  preferable  lien  must  be  taken  to  have  been 
executed  before  the  mortgage  and  independently  of  it;  but  as 
the  execution  of  three  documents — the  bond,  the  mortgage,  and 
the  lien — ^were  all  in  reality  but  one  transaction,  this  view  is,  I 
think,  wholly  untenable,  to  say  nothing  of  the  manifest  absurdity 
of  holding  over  a  clip  of  wool  untouched  for  an  uncertain  and 
probably  lengthened  period,  until  the  transactions  between  the 
principal  debtor  and  the  bank  were  closed — ^a  thing  which  cer- 
tainly never  was  intended. 

So  far  as  regards  the  counter-claim,  I  am  of  opinion  that  the 
bank,  having  obtained  a  verdict  against  one  of  the  present 
plaintiffs  on  their  own  representation  of  the  account  between 
them  and  A.  N.  Taylor,  and  not  having  been  in  any  way  misled 
by  such  plaintiff  in  the  making  up  of  that  account,  ought  not  to 
be  permitted  to  re-open  the  matter  in  this  suit  after  the  dismissal 
of  the  plaintiff^s  claim.  Had  that  claim  been  sustained,  then  it 
might  have  been  proper  on  taking  the  accounts  to  allow  this 
matter  to  be  re-opened. 

For  these  reasons  I  am  of  opinion  that  the  decree  of  the  learned 
Primary  Judge,  except  as  to  the  counter-claim,  should  be  reversed; 
that  both  the  plaintiffs'  claims  and  the  defendants'  counter-claim 
should  be  dismissed,  and  that  the  plaintiffs  should  pay  the  bank 
their  costs  throughout,  both  here  and  in  the  Court  below. 

Faucett,  J.  The  plaintiffs  in  this  suit  are  sureties  on  a  cash 
credit  bond,  in  favour  of  Mr.  A.  N.  Taylor,  in  the  sum  of  2500Z. 
It  appeal's  that  along  with  the  cash  credit  bond,  Mr.  A.  N.  Taylor 
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1884  gave  to  the  bank  as  collateral  secarity  a  mortgage  over  6500 
Taylor  sheep,  ronning  on  his  station  called  Frampton,  and  also  a  prefer- 
Bakk  of  ^^^^  ^^^^  ^^  ^^  ensuing  clip  of  the  same  sheep.  The  cash  credit 
N«w  South  bond,  the  mortgage,  and  the  preferable  lien  are  all  dated  on  the 
same  day — ^the  5th  September,  1878;  and  it  is  admitted  that  ih« 
cash  credit  bond  was  executed  on  the  fiedtk  of  the  mortgage  and 
the  preferable  lien  having  been  so  given  as  collateral  security. 
The  ensuing  clip  of  wool  was  duly  sent  by  Mr.  A.  N.  Taylor  to 
the  bank,  and  the  proceeds  of  the  sale  were  placed  to  the  credit 
of  his  general  account  with  the  bank.  In  July,  1879,  Mr.  A.  N. 
Taylor,  with  the  consent  and  by  the  authority  of  the  bank,  sold 
2500  of  the  6500  sheep  secured  by  the  mortgage,  to  Mr.  H.  Suitor, 
and  Mr.  Suttor  gave  his  promissory  note  for  the  price,  8101^  at 
six  months,  which  note  was  dishonoured  The  amount  of  the 
promissory  note  so  dishonoured  was  debited  by  the  bank  to  Mr. 
A.  N.  Taylor's  account.  The  plaintiffs  were  not  informed,  and 
had  no  notice  of  the  sale  to  Mr.  Suttor.  Mr.  A*  K  Taylor,  the 
principal  debtor,  was  unable  to  meet  his  liabilities  to  the  bank, 
and  the  bank,  acting  under  the  powers  given  by  the  mortgage, 
sold  the  residue  of  the  6500  sheep  secured  by  the  mortgage,  and 
placed  the  proceeds  of  the  sale  to  the  credit  of  Mr.  A.  N.  TayWs 
account  And,  there  being  still  a  deficiency,  the  bank  sued  Mr. 
H.  E.  Taylor,  as  one  of  the  sureties,  and  recovered  a  verdict 
against  him. 

The  plaintiffs  now  claim  to  have  all  further  proceedings  in  that 
action  restrained,  and  to  be  discharged  absolutely  from  all  liabil- 
ity as  sureties  under  the  cash  credit  bond,  or,  at  all  events,  to  be  re- 
lieved to  the  extent  of  8102.,  the  amount  of  Mr.  Suttor  s  promissoij 
note,  with  the  interest  thereon.  The  grounds  on  which  the  plam- 
tiffs  rely  are — First,  that  the  proceeds  of  the  clip  of  wool  seemed 
by  the  preferable  lien  were  improperly  placed  to  the  credit  of  A- 
N.  Taylor's  general  account,  instead  of  being  retained  to  meet  the 
liabilities  of  the  plaintiffs  under  the  cash  credit  bond  Second, 
that  the  sale  of  the  2500  sheep,  and  the  consequent  diminutionof 
the  security,  on  the  faith  of  which  the  cash  credit  bond  was  given, 
was  such  an  alteration  of  the  terms  on  which  the  bond  was  given 
as  should  discharge  the  sureties  absolutely.  And,  lastly,  that  the 
loss  of  the  price  of  the  sheep  sold  to  Mr.  Suttor  was  caused  by  the 
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negligence  of  the  bank  in  taking,  or  allowing  Mr.  A.  N.  Taylor  to       1884 
take,  in  payment  Mr.  Suttor's  promissory  note  alone,  without  any     Taylor 
other  security ;  and  so,  that  the  plaintiffs  should,  at  all  events,  be     g^^  ^^ 
relieved  pro  tanto.   The  learned  Primary  Judge,  after  a  very  full  ^^  South 
and  elaborate  judgment,  decided  in  favour  of  the  plaintiffs  on  all 
the  substantial  points. 

It  cannot,  I  think,  be  questioned  that  His  Honour  the  Primary 
Judge  has  correctly  stated  the  principles  of  law  and  of  equity  by 
which  cases  of  this  kind  are  to  be  decided,  and  it  does  not  seem 
to  me  to  be  necessary  to  go  over  them  again.    The  only  question 
then  is  whether  he  is  right  in  his  application  of  those  principles 
to  the  facts  of  this  particular  case.    As  to  the  first  ground.  His 
Honour  seems  to  have  had  considerable  hesitation,  but  on  the 
whole  he  decided  that  it  was  sufficient  to  discharge  the  sureties 
altogether.    In  this  I  cannot  agree  with  him.    It  may  be  that  the 
preferable  lien  in  reality  gives  the  bank  no  more  rights  over  the 
ensuing  clip  of  wool  secured  by  it,  than  the  mortgage,  which  is 
so  comprehensive,  gives ;  but  whether  or  not  it  has  any  effect 
different  from  and  independent  of  the  mortgage,  the  very  object 
of  that  lien  was  to  entitle  the  bank  to  receive  that  clip  of  wool 
in  preference  to,  and  indeed  to  the  exclusion  of,  anyone  else.  But 
it  would  be  unreasonable  to  hold  that  the  clip  of  wool  when  re- 
ceived  should  be  held  by  the  bank  in  the  same  way  as  the  sheep, 
the  subject  of  the  mortgage,  should  be  held  to  protect  the  sureties; 
and  it  would  be  equally  unreasonable  to  hold  that  the  proceeds  of 
the  sale  of  the  dip  should  be  held  by  the  bank,  in  a  kind  of  sus- 
pense account,  for  the  protection  of  the  sureties.    Besides,  by  the 
express  terms  of  the  lien  of  which  the  plaintiffs  had  notice,  and  by 
which  they  are  bound,  the  bank  was  entitled  to  retain  out  of  the 
proceeds  of  the  sale  of  the  clip  of  wool  the  sum  of  2500^.,  the  amount 
to  secure  which  the  preferable  lien  was  given.  That  sum  the  bank 
was  entitled  to  retain,  not  for  the  protection  of  the  sureties,  but  to 
reimburse  themselves  for  so  much  money  advanced.    In  giving 
credit  to  A.  N.  Taylor  for  the  amount  of  such  proceeds  in  his 
general  account  I  think  the  bank  acted  entirely  within  the  terms 
of  the  preferable  lien,  and  has  done  nothing  of  which  the  plain- 
tiffs have  any  reason  to  complain.    I  do  not  think  this  transaction 
affords  any  grounds  for  discharging  or  relieving  the  plaintiffs^ 
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1884  '^^  second  ground  rests  on  different  circumstances.    The  6500 

Taylor      '^lieep  were  held  as  security  by  the  bank  for  advances  made  or  to 

«•  be  made  to  A.  N.  Taylor.    It  is  admitted  that  it  was  on  the  faith 

Dank  ov 

New  South  of  that  security  that  the  plaintiffs  executed  the  cash  credit  bond 
-^^■8*  Primd  facie,  according  to  the  principles  stated  by  the  learned 
Primary  Judge,  the  bank  was  bound  to  keep  this  security  intact 
and  undiminished;  and  it  had  no  right  to  dispose  of  it  or  any 
part  of  it — ^I  will  say  any  material  part  of  it — without  the 
consent  of  the  sureties.  But  it  tries  to  justify  the  sale  of  the 
2500  sheep  on  two  grounds. 

First,  it  says  that  under  the  terms  of  the  mortgage  the  mort- 
gagor was  to  have  the  possession  and  management  of  the  sheep 
until  default,  &c.,  and  that  the  sale  was  in  the  course  of  good 
management.  This  contention  cannot,  in  my  opinion,  be  sup- 
ported. It  appears  that  shortly  after  the  sale  Mr.  A.  N.  Taylor 
bought  large  numbers  of  other  sheep,  and  put  them  on  runs  not 
far  from  Frampton,  and  over  them  he  also  gave  the  bank 
moiigages ;  which  shows  that  he  was  not  actually  obliged  to  sell 
the  2500  sheep.  No  doubt  it  might  relieve  the  Frampton  station 
on  which  the  sheep  were  running,  if  a  large  number  were  sold  off 
that  ran.  That  might  possibly  be  good  management  of  the 
Frampton  run ;  but  that  it  should  be  good  management  of  the 
6500  sheep  to  sell  2500  of  them  is  something  difficult  to  under- 
stand. Besides,  if  the  sale  were  in  the  ordinary  course  of 
management,  Mr.  A.  N.  Taylor  would  not  have  been  required  to 
ask  the  consent  of  the  bank  to  sell.  But  he  knew  too  weU  the 
consequence  of  selling  without  its  consent.  He,  therefore,  took 
care  to  get  such  consent  before  he  sold.  But  the  best  answer  is 
that  the  bank  had  no  right  to  sell  or  dispose  of,  or  to  allow  the 
mortgagor  to  sell  or  dispose  of,  so  large  a  portion  of  the  security 
without  informing  the  sureties  that  it  was  doing  so.  The 
sureties  should  have  had  the  power  of  saying  whether  such  a  sale 
.should  take  place  or  not  If  they  had  been  informed  of  the  sale 
they  might  have  at  once  terminated  their  responsibility,  and 
claimed  the  benefit  of  the  whole  security,  or  of  that  part  which 
remained,  and  of  the  proceeds  of  the  sale  of  the  2500  sheep. 

The  other  ground  on  which  the  bank  tries  to  justify  this  sale 
is,  that  it  sold  under  the  provisions  of  the  mortgage  deed.    The 
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provision  relied  on  is  to  the  following  effect: — ^"That  if  default        1884 
shall  be  made  by  the  mortgagor  in  payment,  on  demand,  of  any      tatlor 
sum  secured  by  the  cash  credit  bond,  or  collaterally  by  the  mort-     „  **• 
gage,  or  in  case  of  the  breach  of  any  of  the  covenants  on  the  part  New  South 
of  the  mortgagor,  or  in  case  any  circumstances  whatsoever  should 
arise  which,  in  the  opinion  of  the  board  of  directora  of  the  said 
bank,  should  render  it  necessary  for  the  safety  or  security  of  the 
said  bank  so  to  do,  although  no  such  default  shall  have  been 
made,  it  shall  be  lawful  for  the  said  bank,  its  successors,  or 
assigns,  attorneys  or  agents,  thereupon  or  at  any  time  thereafter, 
so  long  as  any  moneys  shall  remain  secured,  &a,  notwithstanding 
any  previous  default    .     .    .    without  the  necessity  of  any  con- 
sent on  the  part  of  the  mortgagor,  &c.,  and  with  or  without 
notice  to  the  mortgagor,  &c.,  to  enter  upon  and  take  possession 
of  the  said  mortgage,  property,  &c.,  and  to  sell  and  dispose 
of  the  said  mortgaged  property,  either  together  or  in  parcels, 
&C.,  with  such  credit  to  the  purchasers,  &c.,  as  to  the  said  bank, 
its  successors,  assigns  or  attorneys  shall  seem  i*easonable."    This 
provision  undoubtedly  gives  the  bank  very  large  powers,  and  if 
it  had  acted  under  them  it  would  have  a  complete  answer  to  the 
claims  of  the  plaintiffs.    But  it  is  not  alleged  that  at  the  time  of 
the  sale  there  was  any  default  by  the  mortgagor  in  payment  on 
demand,  or  any  breach  of  covenant  on  his  part;  nor  has  any 
Attempt  been  made  to  show  that  the  board  of  directors  were  of 
opinion  that  it  was  necessary  for  the  safety  or  security  of  the 
bank  that  the  sale  should  take  place.    If  the  board  of  directors 
had  come  to  such  a  conclusion,  or  had  formed  such  an  opinion,  I 
do  not  think — so  absolute  is  the  power  given — that  we  could 
question  the  correctness  of  their  opinion.    A  large  discretion 
is  given  to  them,  and  we  would  have  no  right  to  interfere  with 
them  in  the  exercise  of  such  discretion.    It  is  said,  however,  that 
the  board  of  directors  is  here  equivalent  to  the  manager — that 
the  board  acts  through  the  manager — that  the  manager  repre- 
sents the  board  of  directors  and  acts  for  it,  and  is  in  fact  the  bank. 
No  doubt  in  many  respects  the  manager  represents  the  bank,  and 
his  act  will  bind  the  bank.    But  in  the  provision  in  question 
a  distinction  is  drawn  between  the  board  of  directors  and  the 
bank,  or  its  agents.    The  board  of  directors  must  take  action — 
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18S4       ^^^^  must  come  to  the  conclusion,  must  be  of  opinion,  that  it 

is  necessary  for  the  safety  or  security  of  the  bank  before  it  shall 

Taylor  -^  ^ 

V.         be  lawful  for  the  bank  or  its  agents  to  sell.    It  seems  to  me  that 
Nkw^SoSth  '^^  provision  was  not  inserted  without  an  object ;  but  that  it 
Walks.      ^93  intended — ^for  the  protection  of  the  mortgafj^ee — ^that  the 
responsibility  of  so  serious  a  proceeding  as  that  of  taking  posses- 
sion of  and  selling  all  the  property  secured  by  the  mortgage 
should  not  rest  with  the  manager  tioiie,  but  should  have  the 
previous  sanction  of  the  board  of  directors,  the  governing  body  of 
the  bank.    In  reference  to  this  sale,  it  is  dear  upon  the  evidence 
that  the  board  of  directors  did  not  exercise  the  discretion  vested 
in  them,  that  they  did  not  come  to  any  decision,  or  form  any 
opinion  as  to  its  being  necessary  for  the  safety  or  security  of  the 
bank,  and  that,  in  fact,  they  took  no  action  whatever.    I  am  of 
opinion,  therefore,  that  it  was  not  a  sale  under  the  provision  in 
question ;  and  I  think  that  the  sureties  are  now  entitled  to  say 
that  that  provision  was  not  acted  on.    The  sale  was,  in  fact, 
a  sale  by  A.  N.  Taylor,  but  with  the  knowledge  and  authority  of 
the  manager  of  the  bank;  and  the  bank  got  the  benefit  of  the  sale 
when  Mr.  Suttor's  promissory  note  was  placed  to  the  credit  of  Mr. 
A.  N.  Taylor's  account.    Whether,  then,  the  sale  be  considered  as 
a  sale  by  the  bank,  or — as  it  more  strictly  was-— a  sale  by  Mr.  A. 
N.  Taylor,  with  the  knowledge  and  authority  of  the  bank,  is,  ia 
my  opinion,  not  very  material.    In  either  case  the  sureties  were 
by  the  permission  and  authority  of  the  bank,  deprived  of  a  large 
portion  of  that  security  which,  according  to  the  principles  of  equity 
governing  such  cases,  the  bank  was  bound  to  keep  intact  and  un- 
diminished.   It  can  make  no  difference  on  this  point  that  Mr. 
Suttor's  promissory  note  was  subsequently  dishonoured.   Because 
if  it  had  been  duly  honoured,  and  the  proceeds  placed,  or  rather 
continued,  to  the  credit  of  A.  N.  Taylor's  account,  still  the  sureties 
would  have  been  not  the  less  deprived  of  a  portion  of  the  security 
to  which  they  were  entitled.     On  this  ground,  therefore,  being  the 
main  and  substantial  ground  of  the  case,  I  agree  with  the  learned 
Primary  Judge  that  the  plaintiffs  are  entitled  to  be  absolutely 
discharejed  from  liability  under  the  cash  credit  bond. 

As  to  the  long  credit  given  to  Mr.  Suttor,  and  the  subsequent 
dishonour  of  his  promissory  note.     If  the  board  of  directors  had 
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acted  nnder  the  provision  in  the  mortgage  deed,  such  is  the  large        i884 
discretion  given,  amongst  other  things,  as  to  giving  credit,  that  I     taylor 

do  not  see  how  we  could  interfere  with  them  in  respect  to  that     ^  ^' 

'^  Bank  OF 

matter,  any  more  than  in  respect  to  their  deciding  to  sell,  if  they  New  South 
had  so  decided.  But  even  if  we  held  that  in  giving  or  allowing 
A.  N.  Taylor  to  give  so  long  a  credit,  without  any  other  security 
than  the  promissory  note,  the  bank  was  guilty  of  negligence — 
and  apart  from  the  mortgage  deed,  I  am  disposed  to  think  it  was 
negligence — and  that  the  plaintiffs  were  entitled  in  that  case  to  a 
reduction  fro  tcmto ;  then,  as  the  amount  of  the  verdict  repre- 
sents only  the  amount  of  the  promissory  note  with  interest,  the 
result — Cleaving  out  of  consideration  the  counter  claim — ^wouldbe 
that  the  plaintiffs  would  be  relieved  from  the  verdict.  But  in 
the  view  that  I  take  of  the  main  ground,  as  I  have  already  stated, 
this  question  becomes  inimaterial. 

As  to  the  counter  claim  set  up  by  the  bank,  as  their  Honours 
agree  with  the  Primary  Judge  in  disallowing  it,  I  have  only  to 
say  that  I  concur  with  them  on  that  point.  Concurring,  as  I 
have  stated,  on  the  main  ground  with  His  Honour  the  Primary 
Judge,  I  am  of  opinion  this  appeal  should  be  disallowed,  and 
with  costs. 

Sm  J.  Martin,  C.J.  I  am  authorised  to  say  that  Mr.  Justice 
WiKDETER  concurs  in  my  judgment,  and  for  the  same  reasons. 

Decision  of  the  Primary  Judge, 
except  as  to  the  counter  claim,  re- 
versed. Both  dai/m  and  counter 
claim  dismissed;  the  plaintiffs  to 
pay  the  costs  of  the  action,  both  of 
the  appeal  and  those  incurred  in  the 
Court  bdow. 

Solicitor  for  the  plaintiffs  :  Hourigan. 
Solicitor  for  the  defendants :  Allen  dk  AUen. 
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F.  C.  ARNOT  V.  CHAPMAN. 

1884         foreign  probate  €md  admimstrcUion—CurcUon*  Acta — 11  Vic.  No.  24»  «.  X%^ 

15  Vic,  No,  8,  9.  4. 

Af  ay  20,  21.       rpi^^  Court  will  not  recognise  any  probate  or  letters  of  adminifltratiQn,  except 
those  iMned  by  themselves. 

A  died  in  New  South  Wales,  intestate,  leaying  a  large  amount  of  property 
there,  whioh  was  oolleoted  by  the  Curator  of  Intestate  Estates,  who  paid  his  debts 
out  of  it.  The  next  of  kin  of  A  living  at  the  time  of  his  decease  weze— -B^  a 
sister  ;  C,  a  brother  ;  and  the  plaintiff,  a  sister.  B  died  in  England,  and  the 
plaintiff  obtained  probate  of  her  will  there  as  sole  executrix.  C  died  shortly 
after  in  Scotland,  intestate,  and  the  plaintiff  obtained  confirmation,  which  is 
equivalent  in  Scotland  to  letters  of  administration.  She  then  instituted  an  ad- 
ministration suit  against  the  Curator,  prajring  that  all  A's  estate  in  his  hands 
should  be  psid  over  to  her. 

Heldf  reversing  the  decision  of  the  Primary  Judge,  that  the  shares  to  which  the 
plaintiff  claimed  to  be  entitled  as  the  personal  representative  of  B  and  C,  could 
not  be  paid  over  to  her  until  she  had  taken  out  letters  of  administration  in 
this  colony,  with  exemplification  of  the  will  annexed,  to  the  estate  of  B^  and 
letters  of  administration  to  the  estate  of  C. 

Hdd,  also,  that  the  power  given  to  the  Court  to  order  the  payment  of  suns 
under  502.  to  persons  claiming  to  be  entitled  thereto,  without  legal  proof  of  their 
right  or  title  by  11  Vic.  No.  14,  s.  12,  has  not  been  extended  to  sams  over  90L  by 
15  Vic  No.  8,  s.  4. 

Fernandez  McectOars'  Can  (L.B.  5  Ch.  App.  314),  and  Be  ValkMce  (UK  S4 
Ch.  D.  177),  followed. 

This  was  an  appeal  from  an  Order  of  Sir  W.  Manning,  P J., 
given  in  an  administration  suit  under  the  following  cirenm- 
stances : — 

Edward  Charles  Amot  had  become  domiciled  in  Victoria,  a 
country  where  the  law  as  to  the  distribution  of  intestate  estates 
is  the  same  as  in  this  colony,  and  died  in  Sydney  in  March,  1881, 
leaving  a  lai^e  sum  of  money,  about  6000Z.,  in  a  bank  in  Sydney. 
This  was  taken  possession  of  by  the  Curator  of  Intestate  Estates, 
who,  after  paying  the  debts  of  the  deceased,  lodged  the  remaining 
balance  in  the  Treasury.  At  the  time  of  E.  C.  Amot's  death, 
there  were  living  his  next  of  kin,  Hugo  Arnot,  a  brother, 
Margaret  Amot,  and  Marianne  Agnes  Amot,  the  present  plain- 
tiff, sisters.  Margaret  Amot  died  unmarried  on  1st  Januaiy, 
1882,  in  England,  leaving  by  will  all  her  property,  real  and 
personal,  to  the  plaintiff,  who  duly  obtained  probate  of  the  will 
in  England  as  sole  executrix,  Hugo  Amot  died  intestate  and 
unmarried  in  Scotland  in  November,  1882,  and  the  plaintiff 
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obtained  there  confirmation,  which  is  equivalent  in  Scotland  to        1884 

lettei*s  of  administration.  These  facts  were  found  by  the  Master  on      Arnot~~ 

a  reference  to  him,  made  on  a  decree  of  Mr.  Justice  Fatuiett,  A. P. J.,    ^    ^' 

dated  10th  March,  1883,  in  the  present  suit,  which  was  instituted 

by  the  plaintiff  against  the  curator  for  administration  of  the 

estate  of  E.  C.  Amot.     The  Master  found  these  facts  subject  to 

the  decision  of  the  Court  on  the  question  whether  the  plaintiff 

should  not  take  out  letters  of  administration  to  the  estate  of 

Hugo  Arnot^  and  letters  of  administration  with  exemplification  of 

the  will  of  Margaret  Amot  annexed. 

On  30th  April,  1884,  His  Honour  the  Primary  Judge  made  an 
Order  that  the  Curator  should  pay  out  all  the  money  in  his 
hands  belonging  to  the  estate  of  E.  C.  Amot  to  the  plaintiff. 
The  Curator  appealed  against  so  much  of  the  Order  as  directed 
him  to  pay  to  the  plaintiff  the  shares  of  £.  C.  Amot  s  estate 
which  belonged  to  the  estates  of  Hugo  and  Margaret. 

A.  H.  Simpson'  and  Lingen  for  the  appellant — Unless  the  ^««]|«».  C.J., 
plaintiff  takes  out  letters  of  administration  to  the  estate  of  Hugo,        and 
and  letters  of  administration  with  exemplification  of  the  English  ' 

probate,  the  shares  of  Hugo  and  Margaret  will  escape  paying 
probate  duty.  Probate  only  extends  to  assets  in  the  country  in 
which  it  has  been  obtained:  WiUiama  on  Executors  (1);  Lassewr  v. 
Tyrconnd  (2);  Fernandez  Exeavbtors'  Case  (3);  Re  ValUmce  (4); 
PaHington  v.  Attorney-Qeneral  (5).  Were  it  otherwise,  the 
Curator  would  be  in  a  position  to  determine  whether  duty  was 
payable  or  not  in  such  cases. 

By  sec.  10  of  the  original  Curators  Act  (6),  the  Curator  is 
ordered  to  pay  over  the  residue  of  the  intestate's  personal  estate 
to  the  personal  representative  of  the  intestate  ...  so  soon 
as  such  representation  shall  have  been  duly  constituted."  Sec.  12 
of  the  same  Act  provides  for  the  payment  of  sums  under  502.^  only, 
to  be  paid  to  any  person  entitled  to  the  money  without  his  being 
so  constituted  (7). 

(1)  P.  361,  7th  ed.  (6)  11  Vio.  No.  24. 

(2)  10  BeftT.  2S.  (7)  "And  be  it  enacted  that  after  the 

(3)  L.R.  6  Ch.  App.  314.  expiration  of  twelve  calendar  months 

(4)  L.R.  24  Ch.  D.  177.  from  the  time  fixed  by  the  advertisement 

(5)  IbR.  4  H.L.  100.  for  creditors  to  oome  in  and  prove  their 

E2 
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ISS4  n  letters  of  administration  to  these  estates  are  not  taken  out, 

Ak^ot  *^^  Curator  cannot  obtain  a  proper  receipt  for  the  money  he  pays 
^'  to  the  plaintiff  in  respect  of  them ;  Mitchell  v.  Holmes  (8);  and  so 
the  Curator  might  be  exposed  to  an  action  by  a  creditor,  who  had 
not  been  paid  by  the  plaintiff.  If  the  plaintiff  obtains  this  money 
at  once,  she  will  incur  a  penalty  of  1002.  under  the  Stamp 
Act  (9).  Re  Rutherford  (10)  also  supports  our  argument  The 
case  of  Re  Ghritchley  (11)  does  not  touch  the  present  one.  In  it 
there  was  no  question  of  derivative  title  such  as  we  have  here ; 
the  only  claimants  were  the  next-of-kin.  Besides  His  Honour 
did  not  act  on  the  opinion  he  expressed  in  that  case. 

Donovan  for  the  respondent — What  the  plaintiff  is  seeking  to 
do  here  is  to  take  the  estate  of  £.  C.  Amot  out  of  the  hands  of 


debts,  if  no  debt  ahidl  be  proved,  or  no    without  legal  proof  of  the  right  or 
creditor  having  proved  his  debt  shall    of  the  party  so  claiming;  and  the  said 
remain  unpaid,  it  shall  be  lawful  for  any    cnrator  of  intestate  estates  shall  pay  tiie 
judge  of  the  Supreme  Court,  if  he  shall    money  so  ordered  to  be   paid,   or,  if 
think  fit  so  to  do,  to  order  the  curator    necessary,  shall  remit  the  same  in  such 
of  intestate  estates  to  pay  any  sum  not    manner  as  he  shall  think  moat  safe  and 
exceeding  fifty  pounds  to  any  person    convenient." — 11  Vic  No.  24»  sec.  12, 
claiming  to  be  a  party  in  distribution,  or    1  01.  655. 
to  be  a  legatee  under  the  wiU,  without        (8)  L.R.  8  Ex.  119. 
letters  of  administration  having  been        (9)  44  Vic.  No.  3. 
obtained,  or  the  will  being  proved,  and        (10)  3  N.S.W.  R.  176. 

(11)  In  re  ChrUchley*8  EataU,  13th  Dec.,  1882.  This  was  a  petition  under  sec  4 
of  the  Act  15  Vic.  No.  8,— see  Note  13»  p.  69,  on  behalf  of  Phil^  and  Peter 
JDevereux,  two  woodcutters  resident  in  the  Huon  District,  Tasmania,  for  the  pay- 
ment out  of  the  hands  of  the  Curator  of  Intestate  Estates,  of  14002.  to  them  ss 
next-of-kin  of  M.  A,  Chritehky,  who  died  intestate  in  this  odlony. 

Chrckm,  Q.G.,  and  Donovan  for  the  petitioners — Under  sec.  4,  the  Court  has 
power  to  direct  the  payment  of  the  money  to  the  next-of-kin  without  their  having 
to  take  out  letters  of  admuustration  to  the  estate  of  the  intestate.  This  wiH 
obviate  the  trouble  and  expense  of  obtaining  heavy  security. 

A,  H,  Shnpwn  and  Knox  for  the  Curator — The  Court  has  no  power  to  do  so.  To 
hold  that  it  ha^  would  be  to  decide  that  sec.  4  of  15  Yic.  No.  8  impliedly  repesb 
sec.  10  of  11  Vic.  No.  24.—^  note  7,  p.  67. 

Sib  W.  Manning,  P J.  By  reading  the  Acts  roferred  to  in  the  light  of  En^idi 
legislation,  which  is  their  foundation,  I  have  come  to  the  conclusion  that  it  was  in- 
tended, that,  whero  the  executors  did  not  prove  a  will,  orthenext-of-kin  or  a  craditor 
did  not  come  forward  to  administer  an  estate,  the  Curator  should  act  in  their  place; 
and  so  that  he,  as  an  officer  of  the  Court,  can  distribute  the  residue  of  estates  under 
his  charge,  under  an  Order  of  the  Court. 

In  the  present  case,  however,  I  require  that  the  petitioners  take  out  administra- 
tion to  the  estate,  with  only  their  personal  security,  or  that  they  iuttitnts  an 
administration  suit,  and  make  the  Curator  a  party  thereto. 

Solicitors  for  the  petitioners :  EUieA  Makinaon, 

Solicitor  for  the  Curator  :  Willianu,  C.S. 
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the  Curator  and  administer  it  herself,  as  she  is  entitled  to  do,        1884 

being  one  of  the  next-of-kin.    There  were  two  courses  pointed      arnot 

out  for  her  to  pursue  by  the  decision  in  Re  Chritchley'a  Estate ; —    Cuj^max 

either  to  take  out  administration  to  the  estates  of  Hugo  and 

Margaret,  or  without  doing  so  to  institute  an  administration  suit 

and  make  the  Curator  a  party  to  it.    She  has  chosen  the  latter, 

on  account  of  the  practical  impossibility  of  a  person  situated  as 

she  is  being  able  to  find  security.     In  Be  ChHtchley'a  Estate  it 

was  held  that  under  sea  4  of  15  Vic.  No.  8  (12),  sums  over  SOL 

can  be  paid  out  to  the  persons  entitled  without  their  having  to 

take  out  administration.  The  Rule  that  courts  will  not  recognise 

foreign  probates  or  letters  of  administration  is  not  so  rigid  as  to 

bind  us  here.     I  submit  that  by  sec.  4,  of  15  Vic.  No.  8,  we  get 

rid  of  it. 

In  the  present  case  the  money  has  been  in  the  Curator's  hands 
for  three  years,  and  no  one  has  derived  any  benefit  from  it.  We 
have  incurred  great  expense  in  this  suit  and  especially  in  the 
inquiry  before  the  Master.  It  will  be  a  great  hardship  to  the 
plaintifi'  if  she  is  still  further  delayed  in  obtaining  the  money. 

The  Order  of  the  Court  would  protect  the  Curator,  so  that  the 
question  of  the  plaintiff's  ability  to  give  a  proper  receipt  is 
immaterial.  We  make  no  difficulty  as  to  the  duty  on  these  two 
shares,  and  are  quite  prepared  to  pay  it  before  receiving  the  money. 

Simpson  was  not  called  upon  to  reply. 

Sir  J.  Martin,  C. J.,  after  stating  the  facts  as  above,  said — ^The 
question  here  is  whether  His  Honour  the  Primary  Judge  could 
make  the  Order  appealed  from,  as  to  the  shares  of  Hugo  and 
Margaret,  without  first  requiring  the  plaintiff  to  take  out  adminis- 
tration to  their  estates.  There  is  no  contest  as  to  the  plaintiff's 
own  share,  as  the  Curator  is  willing  to  pay  it  out  to  her  at  once. 

During  the  argument,  I  struggled  hard  to  come  to  the  conclu- 
sion that  His  Honour's  Order  was  correct,  on  account  of  the 

(12)  "  And  be  it  enacted  that  in  aU  Curator  or  any  person  interested  in  the 

cases  where  an  Order  to  oolleotshaU  have  estate,  to  make  such  order  or  orders 

been  or  shaU  be  made  under  the  said  re*  from  time  to  time  touching  the  coUecUon^ 

cited  Act  (11  Vio.  No.  24) «aZf,  investment,  and  disposal  of  the  es- 

it  shaU  be  lawful  for  the  Court  or  any  tate  as  to  such  CSourt  or  Judge  shall  seem 

Judge  thereof  on  the  petition  of  the  meet. — 15  Vic.  No.  8,  s.  4.    1  OL  658. 
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18S4  hardship  which  would  be  inflicted  upon  the  plaintiff  if  it  were 
A&NOT  revei*sed;  for  there  can  be  no  question  but  that  the  plaintiff  has 
Chapman.  ^^^7  ^^^  out  her  claim  to  the  whole  of  K  C.  Amot's  estate. 
However,  the  law,  or  rather  the  practice,  with  regard  to  probates 
and  letters  of  administration  granted  in  other  countries,  is  per* 
fectly  dear.  Where  probate  has  been  granted  in  one  country,  if 
the  executor  comes  to  another  country  as  an  applicant  for 
authority  to  deal  with  the  assets  of  his  testator,  administration 
with  exemplification  of  the  will  annexed  is  granted  almost  as  a 
matter  of  course ;  and  in  the  case  of  an  administrator,  adminis* 
tration  simply.  This  is  not  an  inflexible  rule  of  law,  but  it  has 
been  the  uniform  course  of  practice.  In  the  present  case,  all  that 
the  plaintiff  would  have  had  to  do  would  have  been  to  submit 
proper  proof  of  English  probate  in  Margaret  Amot's  estate,  and 
the  Scotch  grant  of  confirmation,  which  is  the  equivalent  of 
letters  of  administration  in  Hugo  Arnot's  estate,  to  the  Court 
here,  and  almost  as  of  course  letters  of  administration  with 
exemplification  of  the  will  annexed  would  have  been  granted  to 
lyiargaret's  estate,  and  letters  of  administration  simply  toHugo'& 
So  there  was  no  difficulty  in  the  way  of  the  plaintiff  to  prevent 
her  from  applying  to  get  the  authoiity  of  this  Court  to  deal  with  the 
assets  of  £.  C.  Amot's  estate,  now  in  the  hands  of  the  Curator. 

It  is  equally  clear  that  Courts  will  not  recognise  any  probates 
or  letters  of  administration  but  those  issued  by  themselves.    In 
contested  suits  they  will  not  regard  foreign  probates  or  letters  of 
administration  as  sufficient  proof  of  the  position  of  persons  coming 
before  them ;   their  own  are  the  only  evidence  which  they  will 
accept  in  such  cases.    For  some  time  I  doubted  whether  the 
Curator  stood  in  the  same  position  as  the  Court  in  this  respect,  or 
whether  he  could  dispense  with  the  strict  legal  proof  required  by 
the  Court.    But,  after  consideration,  I  am  of  opinion  that  the 
Curator  is  not  able  to  dispense  with  strict  legal  proof  of  the  plain* 
tiff's  right  to  the  shares  of  Hugo  and  Margaret  Arnot;  and,  there- 
fore, that  His  Honour  the  Primary  Judge  acted  erroneously  in 
ordering  him  to  dispense  with  it.    It  appears  to  me  that  the  4Ui 
«ea  of  the  Act,  15  Vic.  No.  8  (13)  does  not  obviate  the  necessity 
of  this  strict  legal  proof,  and  that  it  can  apply  only  to  the 

(13)  See  note  (12)  on  page  69. 


r. 

CHiLFMAX. 
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original  order  to  collect  the  estate  of  the  testator  or  intestate.  1S84 
In  the  present  case  the  original  estate  has  been  collected  by  the  arvot 
Curator,  and  a  claim  is  made  upon  it  by  a  third  person,  who  can 
claim  two-thirds  of  it  only  in  respect  of  the  English  probate  and 
the  Scotch  confirmation.  The  law  certainly  permits  no  such 
claim  to  be  substantiated  in  this  manner  in  the  case  of  contested 
suits,  in  which  suits  it  is  necessary  that  administration  be  taken 
out  in  our  own  Court ;  and  I  do  not  think  that  the  Curator  is 
excepted  from  this  Bule.  For  these  reasons,  I  am  of  opinion 
that  the  portion  of  His  Honour's  Order  which  has  been  appealed 
from  must  be  reversed. 

Faucett,  J.  For  a  long  time,  I  had  great  doubt  upon  this 
matter,  caused  by  sec  4  of  the  Act,  15  Vic.  No.  8  (14),  and  by 
that  alone.  But  I  now  agree  with  His  Honour  the  Chief  Justice, 
that  it  is  quite  clear  that  no  claim  such  as  this  can  be  recognised, 
unless  probate  or  letters  of  administration  have  been  taken 
out  in  the  Court  having  jurisdiction  over  the  country  where  the 
property  lies.  The  question  we  now  have  to  decide  is  whether 
the  administration  suit  that  has  been  instituted  dispenses  with 
the  necessity  for  thi&  It  seems  to  me  to  be  a  strange  thing  to 
contend  that  it  does;  and  that,  in  consequence  of  an  administra- 
tion suit  being  instituted,  the  Court  is  to  order  the  payment  of 
the  property  of  others  to  a  person  who  has  not  given  strict  legal 
proof  of  her  right  to  receive  it  We  have  nothing  to  do  with  the 
third  share  of  E.  C.  Amot  s  property,  which  accrues  to  the 
plaintiff  in  her  own  right;  for  there  is  no  appeal  about  it.  But 
the  plaintiff  claims  the  other  two-thirds  on  the  ground  that  she 
is  the  personal  representative  of  Hugo  and  Margaret;  and  she  is 
so  constituted  by  the  English  probate  of  Margaret's  will  and  the 
Scotch  confirmation  to  Hugo's  estate.  But  she  does  not  stand  in 
that  position  with  reference  to  the  Court  here;  for  she  has  not 
proved  it  by  the  proper  evidence. 

If  the  question  of  what  is  the  proper  evidence  were  free  from 
authority,  I  might  have  some  difficulty  in  deciding;  but  the  cases 
of  Fernandez  Executors'  Case  (15);  and  Re  VaUomce  (16),  seem 

(14)  See  note  (12)  on  page  69.  (15)  L.R.  5  Ch.  App.  314. 

(16)  L.R.  24  Ch.  D.  177. 
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1884       to  me  to  be  as  strong  as  cases  can  be  on  the  point    In  the 

Abnot      former,  there  was  no  dispute,  as  there  is  here,  as  to  the  identity 

CHAPMA2I     ^^  *^®  person  entitled  or  his  right  to  the  money;   but  the  Court 

refiised  to  recognise  any  probate  or  letters  of  administration  not 

issued  by  itsel£    The  second  case  is  equally  strong  and  equally 

clear. 

The  attention  of  the  Court  has  been  drawn  to  sec.  4e  of  15  Vic 
No.  8  (17).  The  words  ''  touching  the  collection,  sale,  invest- 
ment, and  disposal  of  the  estate,"  and  especially  the  word  ''  dis- 
posal," are  very  large  in  their  application;  and  I  doubted 
strongly  whether  they  do  not  give  the  Court  power  to  make 
such  an  Order  as  the  one  appealed  from.  But  my  doubt  was  re- 
moved by  reading  sea  12  of  the  previous  Curators  Act  (18). 
That  is  an  express  enactment  empowering  the  Court  to  order 
the  payment, to  persons  entitled,  of  sums  under  50!.,  without  legal 
proof  of  their  right  thereto,  and  expressly  stating  that  letters  of 
administration  or  probate  need  not  be  obtained,  thus  clearly 
showing  that  the  Legislature  intended  to  preserve  the  necessity 
of  such  legal  proof  where  the  money  to  be  paid  out  exceeded  SOL 
Can  we  say  that  under  sec.  4  of  the  later  Act  the  power  thus 
given  where  the  money  in  the  Curators  hands  is  under  oOl.,  has 
been  extended  to  all  estates  in  his  charge,  however  large  they  may 
be  ?  If  we  were  to  adopt  this  construction  we  should  decide  that 
sec  4  of  the  later  Act  impliedly  repeals  sec.  12  of  the  earlier,  and 
this  I  am  not  prepared  to  do. 

If  our  present  decision  is  wrong,  it  follows  that  the  Curator 
ought  to  have  paid  all  the  money  in  his  hands  to  the  plaintiff  at 
once,  without  getting  any  valid  receipt  for  it,  as  her  personal 
receipt  would  have  been  worth  nothing,  although  by  doing  so  he 
might  have  laid  himself  open  to  suits  of  all  kinds,  by  creditors  or 
legatees. 

Innes,  J.    I  concur. 

Appeal  sustained.     Plaint  If  to  pay 
the  costs  of  the  appeal. 

Solicitor  for  the  plaintiff:  De  Lisaa, 
Solicitor  for  the  defendant :  Gilder. 

(17)  See  note  (12)  on  pa^e  69.  (IS)  See  note  (7)  on  page  67. 
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MOBISSET  AND  Othzbs  v.  LAWSOK  and  Others.  P.  J. 

Family  deed^InfarU^Evidence^^A  Vie,  No,  16,  see.  40.  1884 

In  a  friendly  rait  to  set  aside  a  family  deed,  one  of  the  defendants  in  which  was     j^pfH  22. 
an  infant,  a  compFomise  was  agreed  on  by  the  parties. 

Hdd,  that  the  allegations  contained  in  the  pleadings,  as  to  the  circumstances 
connected  with  the  deed,  were  not  sufficient  evidence  of  these  circumstances,  as 
against  the  infant;  and  that  affidavits  relating  thereto  must  be  filed,  as  allowed 
by  sec.  40  of  the  "Mg[uUy  Act  1880." 

Tms  was  ^  friendly  suit,  instituted  by  the  parties  thereto  and 
their  representatives^  to  set  aside  a  family  deed  entered  into  by 
them^  or  by  the  persons  through  whom  they  claimed,  dealing 
with  certain  property,  on  the  ground  of  mistake.  One  of  the 
<]efendant8  was  an  infant,  and  a  compromise  was  agreed  on 
between  the  parties.  The  question  then  arose  whether  the 
Bllegations  in  the  pleadings  were  sufficient  evidence  of  the  facts 
of  the  case,  so  as  to  bind  the  infant. 

Owen,  Q.C.  (A.  H.  Simpson  with  him),  for  the  plaintiffs — ^We 
and  the  representatives  of  the  infant  have  agreed  to  a  compro- 
mise, but  I  submit  that  some  evidence  is  necessary,  as  against 
the  infant,  to  satisfy  the  Court  as  to  the  compromise  being  for 
his  benefit 

Walker  for  the  infant  defendant — No  affidavits  are  necessary 
ss  to  the  circumstances  under  which  the  deed  was  executed.  The 
pleadings  sufficiently  show  the  questions  in  controversy,  and  the 
affidavits  should  be  confined  to  the  verification  of  the  deeds 
mentioned  in  the  pleadings. 

Sm  W.  Manning,  P.J.  I  should  be  better  satisfied  if  affi- 
davits, relative  to  the  circumstances  of  the  deed  being  signed, 
were  filed.  There  is  great  force  in  a  family  deed  such  as  this, 
even  though  a  mere  gift,  especially  if  it  has  been  acquiesced  in 
for  a  long  time;  and  the  Court  could  not  easily  set  it  aside. 
With  Mr.  Walker's  consent,  I  will  allow  the  special  facts  relating 
to  the  execution  of  the  deed,  and  the  arising  of  the  mistake  for 
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1884       which  it  is  sought  to  set  it  aside,  to  be  proved  by  affidavits  as 
MoKiasxT^  allowed  by  sec.  40  of  the  Equity  Act  (1),  subject  to  my  requiring 
LAW80K     further  evidence,  as  I  will  not  be  bound  by  the  affidavits. 

The  matter  ordered  to  stand  over. 

Solicitors  for  the  plaintiffii:  Norton,  Smith,  Wesigarth  £ 
SaTiders. 

Solicitors  for  the  infant  defendant:  Stephen,  Laurence  Jk 
Jaquee. 

Solicitors  for  the  other  defendants :  Curtis  <!:  Barry. 

(1)  "  Provided  that  mffidavits  by  par*  think  fit,  be  given  by  or  on  the  part  of 

ticolar  witnesses,  or  as  to  particular  married  women,   or  infants,   or   other 

facts,  may  by  consent,  or  by  leave  of  persons     ander     disability."— 44  Vic 

the  Court,  be  used  on  the  hearing,  and  No.  18,  sec.  40. 
such  consent  may,  if  the  Conrt  shall 


P.  J.  HEYDB  AND  Othkrs  v.  WITTKOWSKI. 

April  24,  Trade  Marks  Act,  lS66—Fravd. 

The  "Trade  Marks  Act  <if  1865"  does  not  take  away  the  ordinary  right  of  every 
person  to  protect  himself  against  fraud,  by  help  of  a  Court  of  Equity. 

Tms  was  an  application  for  an  injunction  till  the  hearing,  for- 
bidding the  defendant  to  sell  cigars  in  boxes  having  impressed 
thereon  a  certain  brand,  and  also  certain  labels,  closely  resembling 
those  which  the  plaintiff  had  registered  about  two  years  before 
the  action  was  commenced.  There  was  no  doubt  that  the  brand 
aud  labels  of  the  defendant  closely  resembled  those  of  the  plain- 
tiffs, but  it  was  contended  for  the  defendant  that  the  two  brands 
had  been  in  the  Sydney  market  side  by  side  for  fifteen  years — i.6L, 
thirteen  yeara  before  the  registration  by  the  plaintiffs ;  and  this 
fact  was  proved  by  a  number  of  affidavits.  It  was  admitted  on 
the  pleadings  that  defendant's  cigars,  although  they  purported 
to  be  made  at  Havannah,  were  really  made  in  Hamburg. 
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Owen,  Q.C.,  and  Sly,  for  the  plaintiffs — There  can  be  no  doubt        1884 
that  the  brand  and  labels  on  the  boxes  of  cigars  sold  by  the  de-      heybb 

fendant  are  imitations  of  the  plaintiffs.     The  fact  of  user  by  the  ^ *•       , 

defendants  of  them  prior  to  registration  by  the  plaintiffs  cannot 
affect  the  case :  Trade  Marks  Act,  s.  2  (1). 

There  is  a  second  reason  why  defendant  cannot  rely  on  his 
user.  Our  cigars  are  manufactured  at  Havannah ;  those  sold  by 
the  defendant  purport  to  be,  but  are  really  made  in  Hamburg. 
This  is  a  fraud  on  the  public ;  and  so  the  user  of  this  trade  mark 
by  the  defendants  was  a  frauds  and  confers  no  right  on  them. 

Lingen,  for  the  defendant — These  trade  marks  have  been  used 
side  by  side  for  fifteen  years ;  thirteen  years  before  registration. 
I  admit  that  the  second  point  of  the  argument  for  the  plaintiffs 
would  have  been  fatal  if  we  came  here  as  plaintiffs,  but  no  cases 
can  be  found  in  which  the  fact  of  such  a  representation  was  held  ^ 
to  prevent  a  defendant  from  availing  himself  of  the  defence  of 
user.     After  all  this  is  not  fraud,  it  is  a  mere  trade  trick. 

Besides  this,  I  maintain  that  the  plaintiffs  are  now  too  late  to 
seek  for  relief  from  the  Court.  They  should  have  come  here  long 
before  now.    laaacaon  v.  Thomson  (2) ;  Flavd  v.  Harrison  (3). 

[Sir  W.  Manning,  P.J.  Suppose  that  there  was  no  Trade 
Marks  Act,  and  Hamburg  cigars  are  sold  purporting  to  be  Hav- 
annah cigars,  with  brand  and  labels  similar  to  those  of  a  maker 
of  Havannah  cigars.  Would  the  maker  of  the  latter  have  no 
remedy  ?] 

I  do  not  think  that  touches  the  present  case.  The  Trade 
Marks  Act  has  taken  away  the  common  law  remedy.  The 
words  ''  shall  not  be  recognised,  &c."  in  sec  2,  show  this. 

Owen,  Q.C.,  was  not  called  on  to  reply. 

Sm  W.  Manning,  P. J.  I  have  no  doubt  whatever  that  this  in- 
junction ought  to  be  granted  for  the  infriugement  of  the  plaintiffs' 

(1)  "A  mark  aliall  not  be  recognised  his  trade  mark." — 28  Vic  No.  9,  sec.  2. 

or  considered  to  be  the  trade  mark  of  2  01.  2425. 

any  person,  nntU  the  same  has  been  (2)  20  W.R,  196. 

registered  by,  or  on  behalf  of,  the  per-  (3)  10  Hare  41. 
aon  claiming  to  be  entitled  thereto,  as 


V, 

WnrowsKi. 
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1884       trade  mark.     I  do  not  think  anything  of  the  point  raised  by  Mr. 
HifyM      Lingen  as  to  the  plaintiffs'  lachea 

The  Trade  Marks  Act  was  only  intended  to  give  some  parti- 
cular protection  against  frauds  on  trade  marks.  It  by  no  means 
takes  away  the  rights  of  persons  to  protection  on  general  grounds 
against  frauds,  in  this  Ck)urt 

I  go  further.  The  defendant's  pr€kctice  of  selling  cigars  made 
at  Hamburg  with  labels  on  the  boxes  purporting  that  they  were 
made  at  Havanhah  has  been  called  a  common  trade  trick.  It 
is  nothing  less  than  fraud  and  forgery,  and  it  is  the  daty  of 
a  judge  to  do  what  he  can  to  put  down  such  things.  The 
practice  of  selling  cigars  under  false  names  and  descriptions  may 
have  gone  on  here  for  a  long  time,  but  it  is  none  the  less  a 
grievous  thing  that  it  should  have  been  so.  With  a  view,  there- 
fore, of  doing  what  I  can  to  suppress  such  fraads  upon  the 
public,  I  direct  that  the  defendant  be  prosecuted,  both  under  the 
Trade  Marks  Act,  and  also  at  common  law,  for  defiraudisg  the 
public. 

InjuTiction  granted. 

Solicitor  for  the  plaintiffi :  Sly. 
Solicitor  for  the  defendants :  Levy. 


p.  J.  KERB  V.  STILES. 

Practice — PUading^^ottfUet'daim — Bule  121. 
^  Where  the  defendant  has  filed  a  oonnter-claim,  the  proper  oonne  for  the  pUin- 

tiff  to  pnrsue  is  to  reply  to  the  defendant's  defence  and  put  in  a  defence  to  the 
counter-claim  in  the  same  pleading.  The  defendant  can  then  reply  to  tbe 
plaintiff's  defence  to  the  counter-claun. 

In  this  case  the  defendant  had  filed  a  counter-claim.  There 
being  no  provision  either  in  the  Equity  Act  or  the  Rules,  an 
application  was  made  to  the  Court  to  ascertain  the  proper  oomse 
for  the  plaintiff  to  pursue. 

F.  Barton  for  plaintiff— By  Rule  121  only  one  replication  can  be 
filed  in  a  suit  unless  the  Court  shall  otherwise  direct 
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Walker  for  defendant — I  don't  think  that  Rule  was  intended  to  1884 
apply  to  such  a  case  as  the  present.  The  proper  coarse  for  the  ^bbb 
plaintiff  to  pursue  is  to  follow  the  English  practice.  g,  ^' 

Sm  W.  Manning,  P.J.  The  plaintiff  must  reply  in  his  own 
suit,  and  also  pyt  in  a  defence  to  the  defendant's  counter-claim 
in  one  pleading.  The  defendant,  after  that,  can  reply  to  the 
plaintiff's  defence  to  the  counter-claim. 

Solicitor  for  the  plaintiff :  Hill 

Solicitors  for  the  defendant :  StepJien,  Laurence  Js  Jaques, 


Rb  DANIEL  ROBINSON.  P.  J. 

LuntUie — CommiUee  carrying  en  butiiMM  wUhovi  atUhorUy-^Creditora —  j|/^|.  9 

42  Ftc.  Ab.  7,  8.  161.  — - 


Where  the  oommittee  of  %  lunatio  had  incnrred  debts  to  »  large  amount  by 
carrying  on  the  bneiness  of  a  Innatic  without  authority,  and  the  lunatic,  his  wife 
and  f amfly,  had  been  maintained  out  of  the  prooeeds  of  the  business ;  the  Oonrt, 
OB  petition  by  several  of  the  creditors,  refused  to  order  an  inquiry  to  be  made  into 
the  amount  of  the  property  of  the  lunatic  in  the  hands  of  the  committee,  that  it 
might  be  sold  for  the  benefit  of  the  creditors,  under  42  Vic  No.  7,  s.  151. 

This  was  a  petition  under  the  Lvmacy  Act  (1),  praying  that  the 
Master  might  inquire  into  the  debts  incurred  by  the  committee  of 
Daniel  Robinson,  in  carrying  on  the  lunatic's  business ;  and  into 
the  amount  of  the  real  and  personal  estate  of  the  lunatic,  which 
was  in  the  hands  of  the  committee ;  with  the  view  of  having  the 
said  estate  realised,  and  the  proceeds  thereof  employed  in  paying 
the  debts  so  incurred  by  the  committee,  and  the  surplus  given  to 
the  lunatic's  wife  and  family. 

The  facts  are  as  follows: — ^In  1879,  Robinson,  who  carried  on 
the  business  of  a  hotelkeeper  in  Sydney,  was  found  to  be  insane, 
and  his  wife  and  eldest  son  were  duly  appointed  committees.  In 
November,  1879,  an  application  for  an  Order  empowering  them  to 
sell  the  estate  of  the  lunatic,  or  to  carry  on  the  business,  was 

(1)  42  Vic.  No.  7. 
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1884  applied  for  before  Mr.  Justice  Hargrave.  An  Order  was  accord- 
"^  ij^ffly  niade  empowering  the  committees  to  sell  the  estate,  but  not 
Robinson,  to  carry  on  the  business;  but  it  was  alleged  on  behalf  of  the 
petitioners  that  this  portion  of  the  Order  had  been  omitted  by 
accident  when  the  Order  was  drawn  up.  This,  however,  was  not 
proved  by  any  satisfactory  evidence,  and  was  given  up  by  the 
petitioners'  counsel  After  the  Order  by  Mr.  Justice  Hargrave, 
the  committees  carried  on  the  lunatic's  business,  and  continued  to 
do  so  up  to  the  time  of  the  commencement  of  the  suit,  incurring 
thereby  debts  to  the  amount  of  4000!.,  chiefly  for  liquors  supplied 
for  the  purpose  of  carrying  on  the  hotel  business,  out  of  the 
proceeds  of  which  the  lunatic  had  been  maintained  in  an  asylum, 
and  his  wife  and  children  supported.  The  petition  was  brought 
by  several  brewers  who  had  supplied  the  committees,  one  of 
whom  had  recovered  judgment  against  the  committees  per- 
sonally, but  the  judgment  had  not  been  satisfied,  the  Sheriff 
returning  nulla  bona;  as  the  lease  of  the  hotel  and  the  stock- 
in-trade  were  alleged  to  belong  to  the  lunatic's  estate. 

O'tven,  Q.C.,  and  F.  Barton,  for  the  petitioners — ^The  question  is 
whether  the  Court  will,  under  the  one  hundred  and  fifty-first 
section  of  the  "  LwKiacy  Act "  (2),  direct  the  debts  incurred  b; 
the  committees  in  carrying  on  the  business  of  the  lunatic  to  be  paid 
out  of  his  estate.  It  is  not  disputed  that  the  debts  were  incurred 
in  this  way ;  and  the  lunatic,  his  wife  and  family  having  had  the 
benefit  of  the  aitides  supplied  by  the  creditors,  surely  it  is  such  a 
case  as  to  "  appear  to  the  Court  just  and  reasonable  "  that  the 
debts  should  be  paid  out  of  the  estate.  The  terms  of  the  section 
give  the  Court  a  very  wide  discretion  in  such  mattera 

(2)  "  Where  it  ehall  Appear  to  the  ing  any  moneys,  and  either  with  « 
Court  to  be  just  and  reasonable,  and  for  without  interest  tiiereon,  advanoed  or  to 
the  benefit  of  the  insane  person,  it  may  be  advanced  by,  or  due  or  to  beoosM 
order  that  any  estate  or  interest  of  the  du^  to  any  person,  for  or  towards  aQ  or 
insane  person,  in  real  or  personal  pro-  any  of  the  purposes  following: —  •  •  •  . 
perty,  either  in  possession,  reversion,  UL  The  payment  of  any  debt  or  sz- 
remainder,  oontingenoy,  or  expectancy,  penditare  incnnred  or  made  after  the 
and  either  existing,  or  which  may  exist  dedlaration  of  his  insanitgrv  or  anthflrind 
at  any  fatore  time,  be  sold,  mortgaged,  by  the  Court  to  be  incurved  or  made  for 
charged,  or  otherwise  disposed  of,  as  his  maintenance,  or  otherwise  for  his 
may  to  it  seem  most  expedient  for  the  benefit."—^  Vic.  (No.  7)|  s.  151;  2  OL 
poipose  of  raising  money,  or  for  seoor-    1370L 


J^ 


VOL.  v.]  CASES  IN  EQUITY.  79 

Lingen,  for  the  committee,  was  not  called  on.  1884 

Snt  W.  Manning,  P.J.  I  cannot  grant  this  petition.  If  the  robinson. 
business  had  been  carried  on  only  for  a  short  time,  while  the 
committees  were  finding  out  the  most  advantageous  way  of 
disposing  of  the  estate,  it  might  have  been  different;  but  can  it 
be  said  that  carrying  on  the  business  for  upwards  of  four  years 
was  for  the  benefit  of  the  estate?  There  does  not  seem,  in  my 
opinion,  to  be  anything  in  the  point  that  the  lunatic,  his  wife, 
and  family,  were  maintained  through  the  trade  being  carried  on. 
The  premises  might  have  been  let,  or  the  good-will  of  the 
business  sold,  in  which  case  there  would  have  been  enough  to 
pay  the  charges  of  keeping  the  lunatic  in  the  asylum,  and  to 
maintain  his  wife  and  family  comfortably;  though  not,  perhaps, 
in  as  good  style  as  they  were  accustomed  to  live  in  at  the  hotel, 
yet  sufficiently.  Most  of  the  debts  now  owing  have  most  likely 
been  incurred  during  the  last  few  months;  and  it  is  quite  possible 
thait  the  committees  may  not  be  able  to  say  that  the  stock-in- 
trade  now  in  the  hotel  belongs  to  the  estate  of  the  lunatic  so  as 
to  be  secure  against  a  judgment,  as  it  must  have  been  frequently 
renewed  since  1879.  It  is  not,  however,  necessary  for  me  to 
decide  that  point  now. 

I  dismiss  the  petition  without  costs,  and  order  that  the  com- 
mittees* costs  be  not  paid  out  of  the  estate. 

Petition  dismissed  without  costs;  ike 
committees'  costs  not  to  be  paid 
ov;t  of  the  estate. 

Solicitor  for  the  petitioners:  Brewnan. 
Solicitors  for  the  committee:  Ellis  Jk  Malcvnson. 


so 
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PENNY  r.  SLOUGH. 

PraeUctShori  maUen—Rmit  125. 

8oit8  within  Rale  125  to  be  taken  on  certificate  of  plaintiff's  oonnael  that  the 
cause  is  fit  to  be  heard  as  a  short  matter.  In  giving  these  certificates  the  Engliah 
practice  is  to  be  followed. 

Wcdker  applied  for  the  direction  of  the  Court  as  to  the  tii&l 
of  short  matters  generallj,  and  that  the  present  case  might  be 
treated  as  one  under  Bule  125  (1). 

Manning,  P.J.  I  order  generally  that  suits  within  Bule  125, 
shall  be  taken  on  each  Wednesday,  on  certificate  of  the  plaintifi' 
counsel  that  the  cause  is  fit  to  be  heard  as  a  short  matter,  sach 
certificate  to  be  presented  to  the  Master  two  days  previouslj. 
Counsel  in  giving  these  certificates  are  to  follow  the  English 
practice  as  laid  down  in  Daniel* b  Chcmcery  Practice  (2). 

Solicitor  for  the  plaintiff*:  Newdl. 

(1)  "  Snits  which  are  to  be  treated  to  make  a  decree  as  of  course,  it  may  be 
as  consent  matters,  or  as  short  matters,  heard  as  a  short  cause  amongst  the  iboii 
or  in  which  the  defendant  onght  to  at-  caoses,  for  the  hearing  of  which  one  day 
tend  in  Court  in  pursuanoe  of  the  in-  in  each  week  is  appointed.  To  obtoin 
dorsement  on  the  statement  of  daim,  this  privilege  there  must  be  a  oertificste 
shall  be  set  down  for  hearing  on  such  day  from  the  counsel  of  the  plaintiff  Himj^  the 
as  the  Court  may  specially  appoint  for  cause  is  fit  to  be  heard  as  a  short  csose ; 
the  hearing  of  such  matters  and  suits."  but  the  consent  of  the  solicitor  for  my 
—BtiUs  qf  Court,  1S89,  126.  Walker's  of  the  defendants  wiU  not  be  requited. 
Practice,  "p,  129.  ....    The  plaintiff  thus  advuidag 

(2)  **  When  a  cause  involves  no  ques-  a  cause  proceeds  at  his  peril ;  and  i^  oa 
tion  of  difficulty,  and  is  not  likely  to  the  cause  coming  on,  it  appears  that  it 
take  up  much  time  in  argument— not  is  not  one  which  is  entitled  to  be  so  ad- 
more  than  ten  minutes  as  a  rule  {Awm,,  vanced,.  the  costs  occasioned  by  the  sd- 
17,  Jur.  345)— or  is  such  that  the  subject  vancement  will  have  to  be  psid  by  tiie 
matter  of  it  would  authorise  the  Court  plainti£''— 2>aiiieZ,  p.  6S5,  5th  ed. 
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BUCKNELL  v.  VICKERY.  F.  C. 

Transcript  to  be  tent  to  Privy  Oouncii— Evidence  not  referred  to  ^  Court  below —           j^g^ 
Beasone  qf  Primary  Judge — Order-in-OouneH  oj  13£&  November^  1860.  

Evidenoe  taken  on  oommiBtion  in  a  proceeding  oonnected  with  a  roit,  and  ad- 
miuible  therein,  bat  not  referred  to  before  the  Court,  may  be  InBerted  in  the  tran*  j^     .      ^  ^ 
Bcript  to  be  sent  to  the  Privy  Council,  on  appeal.  Fauc^' 

The  reasons  of  the  Court,  which  are  to  be  submitted  to  the  Privy  Council,  are  m^^ 

those  of  the  Court  appealed  from— the  Full  Court — not  those  of  the  Primary     Innee^  JJ. 
Judges 

This  was  a  defendant's  appeal  from  an  order  of  Sir  W.  Man- 
ning, PJ.,  dated  23rd  May,  1884,  made  in  the  suit  of  BuckneU  v. 
Vickery,  now  imder  appeal  to  the  Privy  Council.  In  this 
order  His  Honour  refused  to  direct  the  Master  to  include  in  the 
transcript  to  be  sent  to  the  Privy  Council  certain  evidence  of  the 
plaintiff,  which  was  taken  on  commission  in  Fiji,  for  the  purpose 
of  a  reference  from  the  Court.  The  evidence  in  question  was  not 
referred  to  in  the  proceedings  before  the  referee,  or  in  the  appeal 
from  his  decision  to  the  Primary  Judge,  or  in  the  argument 
before  the  Full  Court,  but  had  been  available  for  either  party  to 
use.  Tlie  reference  related  to  certain  accounts  which  were  taken 
after  the  decision  of  the  Privy  Council  in  the  redemption  suit  of 
Buclcndl  V.  Vickery. 

The  order  appealed  from  also  gave  permission  to  either 
party  to  add  to  the  transcript  His  Honours  written 
reasons  for  his  decision.  These  reasons  were  originally 
given  orally,  and  were  not  reduced  to  writing  until  the  Primary 
Judge's  decision  had  been  reversed  by  the  Full  Court  on 
appeal. 

Salomons,  Q.C.,  Gordon,  Q.C.,  and  Lingen  for  the  appellant — 
The  transcript  is  not  the  same  as  the  case  submitted  to  the  Privy 
Council,  which  is  drawn  in  England,  generally  by  agreement 
between  the  counsel  on  both  sides;  while  the  transcript  is  placed 
in  the  hands  of  the  registrar  of  the  Privy  Council  The  evidence 
we  desire  to  add  to  the  transcript  is  admissible,  as  it  was  before 

ir.S.W.B.,  VoL  v.,  Bq,  P 
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ISM  the  Court  here  and  might  have  been  looked  at,  thon^  it  was 
B^rFFffir^r"  ^^^  Besides,  the  transcript  is  not  limited  to  the  docnments  upcm 
YieuBT  ^^^^  ^®  Privy  Council  bases  its  dedsion:  Maephenon's  P.(7. 
Praaice  (1);  Order-in-Cauncil  o/13t&  November,  1850  (2).  The 
"reasons'*  mentioned  in  the  Order-in-Coundl  above  mentioned  are 
those  of  the  Court  appealed  from — the  Full  Court — not  those 
of  the  Primary  Judge.    [They  were  stopped  on  this  point] 

Owen,  Q.C.  (with  him  Manning),  for  the  respondent— The 
only  documents  the  appellant  is  entitled  to  get  before  the  Privy 
Council  are  the  materials  upon  which  the  Court  acted  in  arriving 
at  their  dedsion.  There  was  no  question  of  evidence  before  the 
Court  in  the  present  case^  the  only  question  being  the  interpreta- 
tion of  the  terms  of  a  mortgage  and  of  a  decree  of  Hargrave,fJ:i 
therefore  the  Privy  Council  can  only  look  at  the  documents  used 
before  the  Court  here.  It  would  lead  to  great  expense,  and  pos- 
sibly to  injustice,  if  the  Court  were  to  dedde  that  all  the  evi- 
dence taken  in  cases  here  may  be  sent  home  in  cases  of  appeal 
to  the  Privy  Council 

I  submit  that  we  are  dearly  entitled  to  add  Sir  W.  Mannvn^i 
written  reasons  to  the  transcript  They  are  precisely  the  same  as 
those  he  gave  orally  when  deciding  the  case. 

Salomons  in  reply. 

Sir  J.  Martin,  C.J.  When  the  argument  began  this  mommg 
I  was  imder  the  impression  that  the  evidence  which  the  defendant 
sought  to  have  inserted  in  the  transcript  was  not  what  it  turned  out 
out  to  be ;  namely,  evidence  taken  in  a  proceeding  connected  with 
thisvery  matter  which  is  now  going  before  the  Privy  Council.  After 
the  decree,  accounts  were  gone  into,  and  in  taking  those  aocounts 
application  was  made  to  examine  the  plaintiff,  who  was  resident 
in  Fiji,  on  several  matters  connected  with  the  case.  The  evidence 
was  taken  at  considerable  length,  returned  and  filed,  so  that  it 
was  accessible  to  either  party  if  they  thought  fit  to  obtain  copies 
of  it ;  whether  they  did  so  or  not  is  quite  immaterial.    When  the 

(1)  P.P.  84,  157.  (2)  Pilcher*t  Sup.  Court  Practice,  1415. 
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referee  who  was  taking  this  account  made  this  inquiry  it  was  1884 
open  to  him  to  have  referred  to  it  As  a  matter  of  fact  he  did  Bucknkll 
not  refer  to  it,  nor  did  either  the  plaintiff  or  the  defendant,  so  that  vigfb^t. 
the  decision  of  the  referee  was  arrived  at  without  taking  this 
evidence  into  account  An  appeal  having  been  lodged  against  his 
decision,  it  was  overruled  by  the  Primary  Judge,  and  then  this 
Court  was  appealed  to  against  such  decision,  when  it  was  re- 
versed, and  the  conclusion  which  the  referee  had  arrived  at 
was  upheld.  Neither  before  the  Primary  Judge  nor  be- 
fore this  Court  was  this  evidence  sought  to  be  put  in.  The 
whole  of  the  argument  proceeded  from  first  to  last,  before  the 
referee  where  attorneys  appeared,  and  before  the  Primary  Judge 
where  counsel  were  heard,  without  any  intimation  of  its  existence. 
Now  that  the  transcript  is  being  prepared  it  has  been  discovered 
that  a  portion  of  this  evidence  has  some  bearing  on  the  question 
which  is  going  before  the  Privy  Council — the  allowance  of  two-and- 
a-half  per  cent,  commission.  The  defendant  desired  to  have  this 
evidence,  as  far  as  it  deals  with  this  point,  inserted  in  the  tran- 
script, and  application  was  made  on  his  behalf  to  have  it  so  in- 
cluded. His  Honour  came  to  the  conclusion  that  as  it  was  not 
used  before  him  nor  before  the  CouH  it  ought  not  to  go,  and  he 
has  therefore  directed  that  it  shall  not  be  inserted, 

A  further  point  arises  out  of  the  decision  of  His  Honour,  It 
appears  that  when  His  Honour  set  aside  the  decision  of  the 
referee  as  to  the  allowance  of  commission  he  took  that  course 
because  it  appeared  to  him  that  his  predecessor,  Mr.  Justice  Har- 
grave,  had  decided  this  matter.  He  did  this  without  going  into  the 
merits  in  any  way,  but  simply  being  satisfied  that  it  had  been 
decided,  he  had  it  inserted  in  the  minutes  of  the  decree  that  com- 
mission should  not  be  allowed.  This  Court  did  not  act  upon  such 
evidence  when  it  took  the  course  I  have  mentioned.  Now  appli- 
cation has  been  made  to  His  Honour  to  insert  in  the  transcript 
his  reasons  for  the  coui-se  he  took  in  reference  to  the  conclusion 
of  the  referee,  and  His  Honour  has  prepared  a  statement  of  his 
reasons  for  that  purpose. 

I  understand  that  His  Honour  said  that  he  would  f umi»h 
these  reasons  if  either  party  applied  to  him  to  do  so.    That 
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19Si  would  of  course  be  a  concession  to  the  plaintiff  only^  because  the 
Bucknbll"  defendant  would  not  be  likely  to  ask  him  to  take  any  such 
^  ^-  course.    These  then  are  reasons  of  the  Primaty  Judge  in  support 

of  the  decision  appealed  from  aud  overraled,  and  they  are  drawn 
up  in  the  same  way  as  the  Full  Court  would  draw  up  its  reasons 
for  the  Privy  Council  in  support  of  a  decree  or  order  of  its  own. 
It  is  our  decision  sitting  as  the  Full  Court  which  is  now  appealed 
from.  For  this  decision  reasons  are  to  be  given,  and  not  for  the 
decision  of  the  Primary  Judge.  The  effect  of  a  proceeding  of 
this  kind  would  be  to  give  the  Primary  Judge  after  the  reversal 
of  his  decision  an  opportunity  to  come  in  and  support  by  argu- 
ment on  the  record  his  view,  in  opposition  to  the  Full  Court  I 
am  clearly  of  opinion  that  the  reasons  which  His  Honour  has 
prepared,  and  which  are  now  before  us,  in  support  of  his  order 
disallowing  the  commission  ought  not  to  be  inserted  in  the  tran- 
script. 

As  to  the  other  point,  inasmuch  as  the  evidence  taken  at  Fiji 
under  a  commission  ordered  by  this  Court,  was  filed  as  part  of  the 
proceedings,  and  was  therefore  made  available  for  either  party, 
although  not  used,  I  consider  that  it  ought  to  form  part  of  tiie 
transcript.  I  think,  therefore,  that  His  Honour  s  decision,  on 
both  points,  must  be  reversed. 

Fauceti,  J.  I  am  of  the  same  opinion.  It  is  quite  dear  that 
this  evidence  was  taken  under  an  order  of  the  Court,  and  might 
have  been  referred  to  by  either  party  before  the  referree,  the 
Primary  Judge,  or  tihis  Court  on  appeal  As  a  matter  of  fact 
it  has  not  been  referred  to.  We  know  the  great  powers  which  the 
Privy  Council  possess,  and  that  they  may  decide  a  question 
not  on  the  grounds  which  were  before  an  inferior  Court,  but  upon 
others  which  do  not  appear  upon  the  record.  If  this  evidence  is 
sent  forward,  the  Privy  Council  may  disapprove  of  the  decision  of 
the  Full  Court,  which  went  upon  the  construction  of  the  document, 
and  may  set  it  aside  on  that  point.  Although  we  do  not  take  the 
view  that  it  is  necessary  to  support  the  decision  with  that 
evidence,  there  is  no  reason  why  we  should  not  allow  it  to 
go  forward*    On  these   grounds,  I  entirely  concur  with  His 
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Honour  that  this  evidence  ought  to  form  part  of  the  transcript,        1884 
the  Privy  Council  being  entitled  to  say  that  they  will  not  decide    bucknbu. 

The  other  point  is  one  of  greater  importance,  because  it  in- 
volves a  novel  practice,  namely — ^The  Court  here  has  decided 
on  appeal  in  a  pari;icular  case  against  the  decision  of  the 
Primary  Judge,  who  had  given  certain  reasons  which  were 
verbally  reported  fVom  the  Court  below.  In  considering  the  ease 
we  have  considered  those  reasons,  and  given  every  effect  to  them 
that  they  were  entitled  to  receive.  Though  these  reasons  are  now 
brought  forward  for  insertion  in  the  transcript  with  the  best 
intentions,  I  think  their  preparation  was  a  mistake.  I  have  no 
reason  to  suppose  that  His  Honour  is  varying  the  reasons  he  gave 
before,  because  they  seem  to  me  to  be  precisely  the  same ;  they  do 
not  go  beyond  the  particulars  stated  before,  though  they  are 
stated  a  little  more  fully.  These  are  not  the  reasons  submitted  to 
this  Court  of  Appeal  It  is  a  strong  ground,  but  at  the  same 
time  it  is  travelling  over  this  Court  of  Appeal  to  send  reasons 
-direct  to  the  Privy  Council,  where  they  never  would  go  but  for 
the  decision  of  this  Court.  That  seems  to  me  to  be  a  ground  why 
it  should  not  be  allowed.  Besides,  as  His  Honour  the  Chief 
Justice  has  properly  put  it,  the  appeal  is  from  the  decision 
of  this  Court,  and  not  from  that  of  the  Primary 
Judge.  These  reasons  of  the  Primary  Judge  appear  in  our  judg- 
ment, because  we  have  considered  them  ;  therefore,  they  must 
necessarily  appear  before  the  Privy  Council.  I  think  His  Honour 
the  Primary  Judge  was  mistaken,  though  no  doubt  he,  as  he 
always  is,  was  endeavouring  to  assist  the  administration  of 
justice.    I  think  the  order  should  be  set  aside. 

Innes,  J,  said : — I  am  of  the  same  opinion.  With  regard  to 
the  first  point  I  may  say  that  I  have  a  distinct  recollection  of 
having  read  the  evidence  taken  before  Mr.  Littlejohn,  though  I 
•am  not  quite  so  dear  as  to  having  read  the  evidence  which  was 
sent  down  in  the  reference  to  him,  in  which  this  particular  matter 
is  referred  to.  However,  it  is  quite  certain  that  this  is  evidence 
to  which  Mr.  Littlejohn,  or  either  party,  might  have  referred ;  and 
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1884       it  was  before  this  Conrt  in  the  same  sense.    The  mere  fact  that  it 

n^nrriwtr.   was  not  referred  to  or  used,  in  no  way  shuts  it  out  from  forming 

Yti         ^  portion  of  the  transcript,  if  it  has  rehktion  to  the  matters  oa 

appeal,  as  stated  by  the  orders  of  the  Privy  Council.    It  appears 

to  me  to  be  evidence  of  that  character,  and  is,  therefore,  properly 

included. 

I  concur  with  their  Honours  as  to  the  other  point,  in  holding 
that  a  mistake  has  been  made  by  the  learned  Primary  Judge.  No 
doubt  the  idea  never  entered  into  his  mind  to  draw  up  reasons  in 
reply  to  this  Court,  still  the  document  takes  that  form  and  reads 
as  if  it  related  to  the  judgment  of  the  Court  which  overruled  his 
deciBion.  There  is  no  doubt  that  the  Order-in-Council  requires 
that  the  reason  given  by  the  Judges,  whose  decision  is  appealed 
from,  should  be  sent  to  the  Privy  Council.  This  is  an  appeal  from 
the  judgment  of  the  Full  Court,  and  not  from  that  of  the  Primaiy 
Judge.  The  order  says, "  That  the  said  Court  shall  certify  to  a 
copy  of  the  reasons  of  the  said  Court  for  the  judgment  appealed 
against.*'    I  think  the  order  should  be  set  aside. 

Appeal  aUawed.  Costs  given  to  ihe 
appeUcmt  both  in  the  appeal  and 
in  the  Court  below.  The  evidence 
directed  to  be  incorporated  in  the 
transcript,  and  the  reasons  of  the 
Primary  Judge  to  be  excluded. 

Solicitors  for  the  appellant :  Alien  Jk  AUen. 
Solicitors  for  the  respondent :  Want  &  Johnson. 
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HOLCOMBB  V.  THE  MUNICIPALITY  OP  NEWCASTLE.  P.  C. 

Dedication  of  road — Implied  repeal  of  public  by  private  Act  qf  Parliament —  1534 

Special  damage  —  NevocasUe  (Paving  and  Public  Vehidee)  Act  of  1876 

Private  Aa  of  188L  Aug.  25.  26. 

Where  tnutees  (the  manioipal  council  of  N.)  of  a  market  plaoe,  to  whom  the 
fee  had  not  been  granted,  kerbed,  guttered,  and  lighted  certain  approaches 
thereto,  and  these  approaches  were  used  aa  highways  for  many  years  ;  and  in  a 
private  Act  of  Parliament  were  included  in  a  list  of  certain  streets  of  N.: — Held, 
that  even  if  the  trustees  had  not  power  to  dedicate  the  approaches  aa  public  high- 
ways, their  inclusion  in  the  Act  amounted  to  a  legislative  recognition  of  them  as 
such. 

Meld,  aleo,  that  a  private  Act  cannot,  without  dear  and  express  words,  repeal  a 
public  Act. 

The  plaintiff  was  a  tenant  of  a  shop  situated  at  the  junction  of  two  streets,  one 
of  which  was  blocked  up  altogether  by  the  defendants,  and  the  other  narrowed  by 
five  feet,  so  that  his  thoroughfare  became  a  cul-de-ecuif  whereby  his  takings  fell 
off  to  a  considerable  extent.  Held,  that  he  had  sustained  private  and  particular 
damage  such  as  to  justify  him  in  proceeding  against  the  defendants  without 
making  the  Attorney-General  a  party  to  the  suit. 

The  facts  in  this  case  are  so  fully  stated  in  the  judgment  of 
Sir  James  Martin,  C.J.,  that  it  is  unnecessary  to  set  them  out 
here. 

On  28th  May,  the  case  was  argued  before  Sir  W.  Manning,  P. J., 
who  granted  the  injunction  sought  for. 

From  this  decision  the  defendants  appealed,  and  their  appeal 
was  heard  on  the  25th  and  26th  of  August,  1884. 

Stephen,  Q.C.,  and  Knox,  for  the  appellants — The  Act  of  1881 
is  plain  and  unambiguous,  and  no  part  of  the  land  affected  by  it 
must  be  excepted,  merely  because  it  is  a  highway.  Inasmuch  &s 
the  plaintiff's  access  is  not  absolutely  blocked  up,  and  his 
customers  can  still  get  to  his  shop,  he  must  make  the  Attorney- 
General  a  party  to  the  suit:  Fritz  v.  Hohaon  (1);  Ivea  v.  Moore  (2); 
Ricket  V.  Metropolitan  Railway  Coy.  (3) ;  Benjamin  v.  Storr  (4). 
The  plaintiff  can  claim  no  right-of-way  of  necessity,  because 
at  the  date  of  the  grant  the  land  was  not  surrounded ;  and 
even  if  he  could  the  plaintiff  could  not  say  how  the  right-of- 

(1)  L.R.  14  Oh.  D.  542.  (3)  L.R.  2  H.L.  175. 

(2)  I  Ld.  Raym.  486.  (4)  L.R.  C.P.,  p.p.  400  &  409. 
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1884       way  should  go.    By  the  terms  of  sec  5  of  the  Crown  Landi 
Holoombk"  Alienation  Act  (5),  only  the  Crown  can  dedicate  lands  for  roads ; 
MunOTALiTT  ^®  Oaaette  notice  conferred  no  estate  upon  the  trustees,  so  no 
NiwoAiBTLB.   ^^^^^  were  cast  upon  them,  and  their  acts  could  not  affect  the 
approaches  in  question.    See  also  Ex  parte  Pennington  (6) ;  Lord 
Shewebury  v.  Scott  (7).    The  plaintiff  has  nothing  in  the  nature 
of  an  easement ;  so  no  private  right  of  his  is  interfered  with,  while 
heing  a  ratepayer  he  is  bound  by  the  Act  of  1881:  Mtunicipalities 
Act  (8).     A  distinction  is  dl«wn  between  private   Acts  such 
as  the   one  now  under  discussion,   whereby    the   corporation 
takes  no  benefit,  and  those  of  railway  and  other  public  com- 
panies obtained  for  their  own  benefit;  the  latter  being  more 
strictly  construed.    Quinton  v.  Corporation  of  Bristol  (9);  GdUo- 
way  V.  Corporation  of  London  (10). 

Lingen  for  the  respondent — Whatever  may  have  been  the 
powers  or  estates  of  the  trustees  the  Act  of  1876  (11)  amounts  to 
a  legislative  recognition  of  them :  i2.  v.  Lyon  (12).  In  Wood  v. 
Veal  (13),  the  reversioner  had  been  no  party  to  obtaining  the 
private  Act,  and  is  stated  to  have  dissented :  see  Jarvis  v. 
Dean  (14).  Public  bodies  may  dedicate,  if  not  inconsistent  with 
their  trusts:  £.  v.  LeaJce  (15);  Orand  Surrey  Canat  Coy.  v. Hull  (16); 
Coohson  V.  Lee  (17).  But  independently  of  the  Act,  the  Crown 
having  stood  by  and  adopted  the  acts  of  the  trustees,  cannot  now 
refuse  to  recognise  them  :  12.  v.  Barr  (18).  A  mere  agent  may 
dedicate :  Atkineon  v.  Mayor  of  Belfast  (19).  The  1881  Act  most 
be  read  so  as  to  be  consistent  with  that  of  1876,  not  as  impliedly 
repealing  it  There  is  no  way  known  to  the  common  law  of 
extinguishing  a  highway :  Dovaston  v.  Payne  (20);  therefore  the 
words  in  an  Act  to  do  so  must  be  expresa  The  second  Act  can 
be  read  with  the  first. 

(5)  25  Viot.  Ko.  1.  (12)  5  D.  ft  R.  497. 

(6)  13  S.  C.R.  306  ft  315.  (13)  6  a  ft  A.  45i. 

(7)  6  C.B.  N.S.  at  p.  218.  (14)  3  Bing.  447. 

(8)  31  Viot.  No.  12,  8.  27.  (15)  5  B.  ft  Ad.  409. 

(9)  L.E.  17  Eq.  624.  (16)  1  M.  ft  Gr.  392. 

(10)  L.B.  1  H.L.  34.  (17)  23XlJ.,  Ch.  473. 

(11)  NeweastU  (.Paving  and  PvJtUc  (18)  4  Camp.  16. 
Vehide$U  1876*  S  01. 1607.  (19)  1  Aust  Jurist  Rept.  172. 

(20)  2  H.  Bl.  627. 
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The  question  whether  the  Attorney- General  must  be  a  party       1884 
depends,  not  on  the  value  of  the  individual's  right,  but  on  the    holoombi 
nature  of  his  injury.     There  are  abundant  precedents  for  this  muotctpalitt 
suit.      See    Wilkes  v.  Hungerford  Market  Goy.  (21);   Bilke  v.  ^^g^'^J^^ 
London,  Chatham  and  Dover  Ry.  Coy.  (22) ;    Spence  v.  London 
and  Brighton  Ry.  Coy.  (23). 

Stephen  in  reply — No  case  has  been  cited  to  show  that  a 
person  having  no  interest  in  the  soil  can  dedicate.  The  lighting 
and  paving  of  the  approaches  may  have  had  reference  rather  to 
the  public  use  of  the  market  than  to  their  use  as  roads.  By  the 
1881  Act  the  Legislature  meant  to  get  rid  of  such  doubts  as  are 
raised  in  the  present  case. 

[Martin,  C.J.  Your  argument  goes  to  show  that  the  munici- 
pality has  by  that  Act  a  right  to  close  up  both  streets.  Could 
the  Legislature  have  intended  anything  of  the  kind  ?] 

How  can  the  Court  limit  the  powers  given  under  the  Act  ? 
Its  words  are  plain. 

Sir  J.  Martin,  C.  J.  The  plaintiff  in  this  suit  is  the  lessee  of 
certain  premises  situated  in  the  city  of  Newcastle, where  he  carries 
on  the  business  of  a  cabinet-maker,  and  the  defendants  are 
the  Municipality  of  Newcastle.  The  suit  has  been  instituted  for 
the  purpose  of  obtaining  a  mandatory  injunction,  directing  the 
defendants  to  remove  certain  obstructions  which  they  have  placed 
in  what  the  plaintiff  says  is  a  highway  leading  from  one  of  the 
streets  of  the  city  up  to  the  front  of  his  premises,  and  in 
another  highway  leading  at  right  angles  across  the  front  of  his 
premises.  He  seeks  also  to  recover  damages  for  the  injury 
which  he  has  already  sustained  by  reason  of  these  obstruc- 
tions. 

The  history  of  the  matter  goes  so  far  back  as  1836,  when  one 
Samuel  Lyons  became  grantee  of  the  piece  of  land  of  which  the 
plaintiff  is  now  lessee,  he  having  purchased  it  from  the  Crown.  In 
the  description  of  the  grant,  the  boundaries  are  set  out  in  these 
words  : — "  On  the  south  side  by  one  chain  of  north  boundary 

(21)  2  Ring.  N.a  281.  (22)  3  H.  &  0.  95.  (23)  8  Sim.  193. 
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1884  line  of  the  markei-place,  bearing  west  seven  degrees  north,"  the 
HoLooMBc"  opposite  boundary  being  the  beach  of  Newcastle  harbour.  There 
McHioTALiTT  ^PP®^^^  ^  ^  ^^  frontage  to  any  road,  so  far  as  this  deseriptioa 
Niw^'  is  concerned.  On  one  side  was  the  Presbyterian  Church  allot- 
ment, and  on  the  other  allotment  No.  8.  For  many  years  the 
piece  of  land  described  as  a  market-place  remained  vacant 
Although  it  had  been  dedicated  for  the  purposes  of  a  market- 
place, nothing  appears  to  have  been  done  for  a  very  long  time  to 
carry  out  the  objects  for  which  it  was  set  apart,  and  it  does  not 
appear  when  it  became  dedicated,  though  it  must  have  been 
before  1836.  We  do  not  know  what  steps  were  taken  to  have  it 
dedicated;  all  we  know  is  the  fact  of  dedication.  After  this 
grant  to  Lyons,  the  Corporation  of  Newcastle  (the  defendants) 
persuaded  the  Government  to  appoint  them  trustees  of  the 
market  reserve,  and  this  was  done  by  two  notices  in  the  Gazette. 
This  reserve  is  not  one  block  of  land,  but  is  divided  into  two 
unequal  portions  by  Hunter-street,  one  of  the  public  streets  of 
Newcastle,  and  is  again  divided  transversely  as  to  the  northern 
part  by  Market-street,  so  that  it  comprises  three  separate  pieces 
of  land.  It  was  a  block  nearly  square,  through  which  Hunter- 
street  ran  east  and  west,  and  it  was  divided  into  three 
portions.  There  was  a  notification  in  the  Oazette  of  the 
25th  August,  1868,  appointing  the  Borough  Council  of  Newcastle 
trustees  of  the  land  between  Hunter  and  King  streets,  set  apart 
as  the  site  for  a  market.  Then  there  w&s  a  notification  in  the 
Gazette  of  the  4th  May,  1869,  appointing  them  trustees  of  the 
remaining  portion.  These  two  notifications  comprise  the  whole 
of  the  land  so  dedicated  for  market  purposes.  No  power  was 
conceded,  even  if  it  could  have  been,  by  the  Government  to  Uie 
defendant  corporation  to  deal  with  this  land  in  any  way.  They 
were  appointed  simply  as  trustees,  without  any  special  powers 
being  conferred  upon  them  in  any  way.  However,  merely  because 
they  filled  the  position  of  trustees,  they  took  upon  themselves  a 
great  many  years  ago  to  divide  a  portion  of  this  land  into  allot* 
menis,  which  they  proceeded  to  let  on  building  leases.  They 
divided  that  part  of  the  reserve  to  the  north  of  Hunter-street 
into  several  lots,  and  to  the  west  of  these  they  laid  out  what  is 
called  a  market  approach,  and  to  the  north  they  laid  out  another 
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road,  which  was  also  called  a  market  approach.  These  two  1B84 
approaches  form  the  northern  and  western  boundaries  of  the  lots  holcombb 
which  they  set  out  for  the  purpose  of  leasing.  As  I  have  already  MuNioi'pALirr 
said,  the  approach  that  comes  from  Hunter-street  towards  the  ^^^^^ 
plaintiffs  land  abuts  upon  it,  forming  a  frontage ;  that  is  to  say, 
there  was  direct  access  from  plaintiffs  land  to  the  approach  from 
Hunter-street,  and  also  direct  access  to  the  same  land  by  the  ap- 
proach from  Maiket-street,  which  runs  at  right  angles  from  the 
other.  The  plaintiff  is  not  the  owner  of  the  land,  it  having 
passed  by  various  assignments  from  Lyons  the  grantee,  to  the 
lessor  of  the  plaintiff,  so  that  he  is  now  before  the  Court  as  the 
lessee  of  this  land,  which  he  says  has  been  injured  by  the  works 
in  question.  After  the  formation  of  these  approaches  by  the  de- 
fendants the  properties  which  the  tenants  had  built  upon  the 
land  leased  to  them  were  burnt  down.  Before  that  took 
place  the  defendants  kerbed  and  guttered  both  of  these  approaches 
in  the  same  manner  as  the  other  streets  of  the  city  of  Newcastle ; 
there  is  evidence,  also,  that  they  were  lighted.  As  far  as  kerb- 
ing,  guttering,  forming  and  opening  to  the  public  could  indicate 
it,  these  approaches  were  to  all  intents  and  purposes  public  high- 
ways and  streets  of  the  city.  In  this  condition  they  remained 
for  a  number  of  years,  no  bar  being  put  up  to  indicate  that  they 
were 'rights-of-way  for  particular  individuals,  or  for  lessees  of 
this  land;  they  were  public  streets,  traversibleby  everybody. 

In  that  state  of  things  the  defendants,  after  having  leased  this 
property  without  authority,  and  laid  down  these  roadways  with 
their  kerbing  and  guttering,  in  the  year  1876  procured  the  passing 
of  the  Act  soviet.  No.  36,  which  is  intituled  ''An  Act  to  make  more 
effectual  provision  for  paving  certain  streets  of  Newcastle,  and  for 
the  licensing  and  regulation  of  public  vehicles  within  the  said 
city."  The  Act  goes  on  to  indicate  that  "it  shall  be  the  duty  of 
the  municipal  council  of  Newcastle  to  cause  a  notice  in  the  form 
or  to  the  effect  in  the  schedule  hereto  annexed,  marked  A,  signed 
by  the  council  clerk  and  dated  the  day  of  its  service,  to  be  left  at 
each  house  in  the  streets  of  the  said  city  described  in  the  schedule 
hereto  annexed,  marked  C,  along  the  footway  adjoining  which  the 
kerb  is  now  permanently  laid,  requiring  such  footpath  to  be  paved 
with  such  materials,  and  in  such  manner  as  may  be  therein  men- 


IW4  iionfAy  in  every  eMe  wbere  sodb  Vyywaa^  Akl  sot  »  «  jKr&l 
H/Ao^M  2^<1 1^>  eauw  tJje  like  notice  to  be  Itft  ift  ««ct  iiotk  it  la*  a>i 
UvMi^itALm  **^^^^^  along  tlie  foatpaUi  adj'^iininf  wiki  liie  ^arin^  ffcrn^-  l< 
yizmuktmjL  ^^^^^^  laid;"  and  then  it  goes  on  to  prDTji*  far  im  Maaa^  in 
which  the  notices  shall  be  serred.  Scitadiik-  C  cdesgkk  a  iisi  rf 
the  streets  in  question,  among  whick  ai«  Hnzrter.  Kktz;.  s^ 
Market  KtreeU,  and  £^  tnarii^^  apprxudkeB.  Tiaai  ariociile  pats 
the  market  approaches  in  the  eategorj  of  streetaL  «g"c  tiax  tbej 
had  been  permanently  kerbed  and  g^ouered  at  thai  uoe.  This 
flection  does  not  authorise  the  serving  of  node»in  aZ  streets,  but 
in  all  thoHe  streets  along  which  the  kerbing  had  been  pefmanfittJy 
laid.  The  LegiiiUture  therefore  jdainly  recognises  th^e  market 
approaches,  about  the  identity  of  whidi  there  b  no  doabt^  as 
streets  in  the  city  of  Newcastla  It  seems  to  me  beycmd 
all  doubt  that  when  an  Act  of  PariiaaMmt^  ^Kaks  of  any 
particular  locality  as  being  a  street,  and  l^;islates  for  it  in 
the  character  of  a  street  or  highway,  it  shall  be  taken 
that  it  is  a  street.  If  dedication  and  user  had  not  made  it  a  street 
before  that,  then  the  Statute  came  in  and  in  effect  declared  these 
approaches  to  be  streets,  and  dealt  with  them  in  that  diaracter. 
There  could  have  been  no  more  complete  Legislative  recogni- 
tion of  these  approaches  than  this.  They  were  dedared  to  be 
Htreets  kerbed  and  guttered,  in  reference  to  which  certain  things 
might  be  done.  It  follows,  therefore,  that  by  L^ishitive  sanction 
at  that  time  they  became,  if  they  were  not  before,  public  high- 
ways, that  is  to  say,  every  person  had  a  right  to  traverse  them  at 
all  hours,  with  all  kinds  of  vehicles,  they  being  not  mere  footways, 
but  highways  kerbed  and  guttered.  They  were  highways  in  such 
a  manner  that  the  public  at  large  could  not  give  them  up,  nor 
could  the  Crown  take  them  away  except  by  Act  of  Parliament 
There  was  an  old  common  law  mode  which  has  fallen  now  into 
disuse,  of  improving  or  altering  highways,  and  that  was  the  writ 
ad  quod  damnum.  There  are  many  ways  of  improving  them, 
but  they  do  not  matter  here.  I  cannot  do  better  than  use  the 
words  of  Mr.  J  ustice  Byles  in  Dawes  v.  Hawlcnms  (24):— "It  is 
also  a  well-established  maxim— once  a  highway  always  a  highway 
— for  the  publio  cannot  release  their  rights,  and  there  is  no 

(24)  29  L.  J.  a  P.  at  p.  347. 
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extinctive  presumption.    The  only  methods  of  legally  stopping  a        1884 
highway  are  either  by  the  old  writ  of  ad  quod  damnum  or  by    Holcombk 
proceedings  before  magistrates  under  the  Statute."    Here  the  ^^^j^*'p^j^ 
common  law  mode  by  which  a  highway  can  be  altered,  shut  up,  nbwoLtm. 
or  destroyed,  is  by  Act  of  Parliament. 

These  two  approaches  having  thus  become  highways  and 
streets  in  the  city  of  Newcastle,  some  years  afterwards  this  cor- 
poration, desiring  to  build  or  improve  this  property,  for  which 
they  were  then  only  trustees,  and  probably  being  advised  that 
they  should  obtain  some  further  power  in  order  that  they 
might  be  in  a  position  to  give  titles  to  persons  such  an  would 
induce  them  to  lay  out  their  money  on  the  land,  procured  the 
passing  of  the  private  Act  of  45  Vict,  passed  in  December,  1881. 
The  preamble  runs  thus: — ^''Whereas  certain  lands  set  forth  in 
the  schedules  hereto  have  been  dedicated  for  public  purposes,  and 
the  borough  council  of  Newcastle  appointed  trustees  thereof,  and 
whereas  doubts  exist  as  to  the  power  of  the  said  borough  council 
to  grant  leases  of  or  to  improve  the  various  properties,  and  it  is 
expedient  to  remove  such  doubt,  be  it  therefore  enacted,  &c." 
The  Act  then  points  out  the  mode  in  which  they  are  to  be  let,  and 
confirms  all  the  irregular  leases  which  had  been  granted  previously 
without  authority.  The  schedules  point  out  the  land  upon  which 
the  Act  is  to  opei^te.  Schedule  I.  gives  a  very  long  description 
of  the  market  reserve,  the  piece  of  land  being  very  irregular  in 
shape.  It  describes  the  land  by  boundary  lines,  some  of  which 
cross  Hunter  and  Market-streets,  and  at  the  end  of  it  entirely  in- 
cludes and  covers  the  approaches  in  question.  On  this  the 
question  has  arisen  whether  this  Act  of  Parliament  has  not 
taken  these  two  approaches  out  of  the  category  of  streets,  and 
highways,  which  they  were  included  in  by  the  Act  of  1876,  If 
this  Act  and  this  schedule  are  read  literally,  that  would  appear  to 
be  so, because  the  words  are  large  enough  to  give  an  authority  to  the 
defendant  corporation  to  let  the  whole  of  this  land,  except  that 
which  is  covered  by  Hunter  and  Market-streets.  The  words  are 
large  enough  to  embrace  every  portion  of  the  reserve,  including 
the  approaches.  The  question  is — Is  that  the  way  in  which  we  are  to 
read  it?  We  are  all  of  opinion  that  the  Legislature  must  have  been 
perfectly  well  aware,  as  everyone  is  bound  to  be  aware,  of  the 
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1864  existence  of  these  streets  by  reason  of  the  enactment  to  which  I 
HoLooMBB  ^^^^  already  referred.  By  that  Act  the  Legislature  declared 
Muv  wixiTT  ^^^^  ^  ^  streets,  and  recognised  them  as  such;  and  would  it  be 
^,  o'  doing  violence  to  that  Act  to  hold  that  the  Legislature  by  this 
description  intended  to  abolish  them.  What  the  Legislature 
must  be  taken  to  have  intended,  was  to  give  power  to  lease  and 
to  improve  that  portion  remaining  as  a  reserve;  for  these 
approaches  having  been  taken  out  of  it  by  Act  of  Parliament 
they  ceased  to  be  portions  of  it  It  can  scarcely  be  supposed  that 
the  Legislature,  knowing  that  these  two  approaches  did  not  form 
any  portion  of  the  reserve,  intended  by  these  general  terms  io 
take  back  from  the  public  this  land  so  previously  dedicated. 
There  is  no  precedent  for  the  withdrawal  of  land  from  the 
position  of  a  highway  in  such  a  way  as  this — ^not  by  express 
terms,  but  by  implication.  It  is  said  that  the  exclusion  of 
Hunter  and  Market  streets  affords  an  argument  that  they  did 
not  intend  to  exclude  these  streets.  This  amounts  to  nothing, 
because  Hunter  and  Market  streets  were  undoubtedly  highways 
before  the  corporation  had  anything  to  do  with  the  matter,  and 
are  marked  on  the  charts  before  us  as  streets  in  the  city  of  New- 
<castle,  and  it  was,  therefore,  unnecessary  to  insert  them  in  the 
Act.  The  mention  of  these  streets  goes  for  nothing,  as  the  Legis- 
lature must  be  held  to  have  spoken  of  the  market  reserve  only. 
When  we  see  that  an  Act  of  Parliament  had  already  taken  a 
portion  of  the  reserve  for  streets,  and  that  there  is  no  express 
statutory  declaration  that  those  streets  are  abolished,  it  neces- 
sarily follows  that  this  schedule  must  be  limited  to  the  market 
reserve,  less  these  streets,  which  remain. 

Treating  them  as  highways,  the  question  then  arises,  whether 
the  plaintiff  is  in  a  position  to  institute  a  suit  for  any  injury 
done  to  him  in  his  individual  character.  Now  there  can  be  no 
doubt  that  in  a  case  of  obstruction  of  a  highway,  where  no 
private  or  special  injury  is  sustained  by  anybody,  the  remedy  is 
by  indictment.  Where  the  injury  is  common  to  all  the  Queen's 
subjects  no  one  can  proceed,  but  it  is  said  that  there  are 
cases  to  show  that  where  the  injury  takes  the  foim  of  a 
diminution  of  custom  to  a  public-house  or  to  another  busi- 
ness, caused  by  an  obstruction^  then  that  is  not  actionable. 
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There  are  expressions  in  some  of  the  judgments  that  have  1884 
been  cited  before  us  which  seem  to  imply  so  much,,  but  these  hoioombb" 
-expressions,  when  they  come  to  be  examined,  do  not  bear  ^  ^*  ^^ 
out  what  has  been  contended  on  behalf  of  the  defendants.  ^^  of 
That  will  appear  in  a  great  variety  of  cases,  a  few  of  which 
have  been  referred  to.  I  find  in  Fritz  v.  Hohaon  (25) 
these  words: — "Then  arises  the  question — Does  this  state  of 
circumstances  give  rise  to  any  right  in  the  plaintiff?  The  cases 
Rose  V.  Orovba  (26),  and  Lyon  v.  Fiehmongera'  Coy.  (27), 
appear  to  me  to  establish  this,  that  where  the  private  right  of 
the  owner  of  land  of  access  to  a  highway  is  unlawfully  interfered 
with,  he  may  recover  damages  from  the  wrongdoer  to  the 
extent  of  his  loss  of  profits  in  his  business  carried  on  at  that 
place."  That  is  this  very  case,  because  the  evidence  is  that  the 
plaintiff  took  2002.  per  week  before  the  obstruction,  and  since, 
•these  takings  have  been  reduced  to  501.  per  week;  so  that 
according  to  his  evidence  the  case  is  brought  exactly  within  this 
principle.  Mr.  Justice  Fry,  in  the  same  case,  at  page  555  goes  on 
to  say: — "  No  doubt  the  case  of  Ricket  v.  The  Metropolitan  Rait- 
^way  Coy.  (28)  shows  that  where  the  obstruction  is  at  a  consider- 
able distance,  and  temporary,  and  the  injury  the  plaintifi 
sustains  is  only  in  common  with  a  large  number  of  other  pei*sons, 
such  a  right  of  action  does  not  arise;  but  it  appears  to  me  that 
the  present  case  is  more  like  Iveaon  v.  Moore  (29)  and  Benjamin 
V.  Storr  (30),  than  either  WUkea  v.  The  Hungerford  Market 
Coy.  (31),  or  Ricket  v.  The  Metropolitan,  Railway  Coy.  (28),  and 
that  there  is  here  that  particular  injury  to  the  plaintiff,  resulting 
from  a  public  nuisance,  which  is  referred  to  in  the '  cases.' "'  The 
case  of  Ricket  v.  The  Metropolitan  Railway  Coy.  was  a  most 
remarkable  one.  It  went  from  the  Court  of  Queen's  Bench  to 
the  Exchequer  Chamber,  and  from  there  to  the  House  of  Lords,  and 
there  was  the  greatest  possible  difference  of  opinion  throughout, 
which  was  summarised  very  clearly  in  the  House  of  Lords  by  Lord 
"Westbwry  in  these  words  (32): — "  My  Lords,  this  case  was  heard  by 

(25)  L.R.  14  Ch.  D.  542.  (28)  L.B.  2  H.L.  175. 

(26)  5  M.  &  6r.,  613.  (29)  1  Ld.  Raym.  486. 

(27)  L.R,  1  App.  Ca.  662;  48  L.J.        (30)  L.B.  9  G.P.  400. 
Ch.  68.  (31)  2  N.C.  281. 

(32)  At  p.  200. 
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18M       aix  Judges  in  the  CSourt  of  Exchequer  Chamber  on  a  ¥nrit  of  error 
Holoombe"  '^roiQ  ^®  Queen's  Bench.    The  six  differed  in  opinion,  {ova  being 
MuBiciPAUTT  *^'  reversing  and  two  for  affirming  the  judgment  of  the  Ciourt 
or         below.    The  four  Judges  in  the  Queen's  Bench  were  unanimoiia 
Deducting  the  two  from  the  six  Judges  in  the  Exchequer  Cham- 
ber, the  unanimous  judgment  of  the  four  Judges  in  theQaeens 
Bench  has  been  annulled  by  four  Judges  in  the  Exchequer  Cham- 
ber.   By  the  same  majority  the  case  of  /Senior  v.  The  MetropUiian 
BaUway    Co.    (33),  decided    by  the  Court  of   Exchequer  in 
1863,  and  the  case  of  Oaraeron  y.  The  Charing  Croes  BaUvny 
Co.  (34),  decided  by  the    Court  of  Common   Heas   in  1864 
(which  are  the  authorities  for  the  judgment  in  the  Court  oi 
Queen  s  Bench  in  the  present  case)  have  also  been  overmledL 
There  are,  therefore,  the  judicial  opini(NQS  of  ten  or  twelve  Judges 
opposed  to  the  present  judgment,  which  is  the  judicial  opinion  of 
four.    It  is  a  matter  of  regret  that  our  judicial  institutions 
should  admit  of  these  anomalies."    This  case  was  a  chum  for 
compensation  against  a  railway  company,  and  is  therefore  not  an 
authority  for  the  position  taken  up  by  the  defendants  here.   It 
was  not  regarded  as  an  authority  by  Mr.  Justice  Fry  in  that 
later  case,  so  that  the  law  remains  the  same  as  in  the  case  of 
Cairuron  v.  The  Charing  Cross  BailvHiy  Co.  (34),  the  head 
note  to  which  is, ''  Hdd  upon  the  authority  of  Chamberlain  v. 
The  West  End  of  London  &  Crystal  Palaoe  BaUioay  Co.  (3o), 
and   Senior     v.    The  Metropolitan   BaUway    Co.    (33),  that 
loss    of  trade   occasioned   by   the    obstruction  of   a  passage 
leading  to  a  thoroughfare  in  which  the  claimant's  shop  is  situate, 
whereby  customers  were  prevented  from  coming  there,  is  a 
particular  damage  in  respect  of  which  the  party  is  entitled  to 
compensation   under    the    Lands    Clauses  Consolidation  Ad 
1845."    That  was  a  case  under  the  Lands  Clauses  Consolidaiio^ 
Act  and  not  under  a  railway  Act.    It  might  have  been  decided 
under  a  railway  Act,  and  still  have  left  the  right  of  action  here, 
where  an  obstruction  of  a  highway  leads  to  a  diminution  of 
custom.     No  doubt  that  is  still  the  law,  therefore  the  plaintiff 
has  a  right  to  bring  his  action.     What  is  it  that  these  defendants 
are  doing  ?    According  to  the  affidavits  they  are  going  to  block 

(33)  2  H.  &  C.  258.  (34)  B.  &  Ad.  605.  (35)  2  B.  &  S.  eO& 
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up  the  whole  of   the  approach  from  Hunter-street,  and  the        1884 
approach  from  Market-street  will  be  twenty  feet,  or  five  feet  less    Holcombk 
than  it  was.    The  access  from  Hunter-street  leading  directly  up  -j     •• 
to  the  front  of  his  premises  is  to  be  cut  off.    They  seek  to  narrow  ^,    o' 
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the  access  he  had  from  the  other  street,  and  so  limit  the  advan- 
tages which  this  property  has  enjoyed  as  a  place  of  business. 
This  suit  is  brought,  not  for  damage  to  the  property  but  to  plain- 
tiff in  his  business,  viz.,  the  private  and  particular  injury  which  he 
has  sustained  by  the  obstruction  preventing  people  from  coming 
to  purchase,  and  thereby  causing  his  takings  to  fall  off.  I  am 
clearly  of  opinion  that  that  is  a  private  and  particular  injury  for 
which  the  law  gives  him  a  right  of  action,  if  he  can  make  out 
a  right  to  have  these  streets  open.  The  Legislature  having  made 
them  public  streets,  and  not  having  expressly  taken  that  charac- 
ter away  from  them,  cannot  be  held  by  implication  to  have  done 
so.  In  the  Act  of  1881  the  Legislature  gave  the  defendants  the 
right  to  lease  and  improve  the  market  reserve,  and  I  repeat  that 
they  must  be  taken  to  have  dealt  with  only  that  part  which  then 
remained  as  a  reserve.  I  agree  with  the  decree  of  the  Primary 
Judge,  and  think  it  ought  to  be  upheld. 

Faucett,  J.    I  entirely  concur  with  what  has  been  said  by  His    Faucett,  J. 
Honour  the  Chief  Justice.     The  claim  of  the  plaintiff  is  a  simple 
one.    It  is  not,  strictly  speaking,  a  claim  for  compensation  for 
damage  to  the  property,  but  is  one  founded  on  a  well-known 
principle  of  law.    Assuming  the  approaches  to  be  public  roads 
giving  access  to  his  place  of  business,  he  says  that  not  only  as  one 
of  the  public  is  he  injured  by  their  obstruction,   but  from  the 
particular  way  in  which  he  carries  on  business,  and  the  situation 
of  the  place,  he  loses  a  large  portion  of  his  business.       These 
approaches  are  clearly  legislated  for  as  roads  in  the  Act  of  1876 
because  the  Act  not  only  calls  them  streets  in  the  ordinary  sense 
of  the  word,  but  it  imposes  a  duty  on  the  defendant  Corporation 
to  do  certain  things  for  the  pm-pose  of  keeping  them  in  order. 
They  are  to  call  upon  the  owners  of  the  houses  aloug  these  ap- 
proaches to  pave  the  footpaths,  and  if  this  is  not  done  the  Corpora- 
tion has  to  pave  them  itself.     It  appears  to  me  that  a  provision 
of  that  kind  is  as  strong  as  anything  can  be  to  declare  the  places 
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1884  to  be  public  streets.    They  are  to  collect  rates  firom  the  owners 

HoLooMBK  ^^  property,  whether  it  be  occupied  by  tenants  or  not,  and  the 

*-  income  so  derived  is  to  be  paid  into  the  general  revenue  of  the 

or  Corporation.    Under  these  circumstances  it  appears  to  me  to  be 

NaWOlBTLI. 

very  difficult  to  say  that  they  are  not  streets. 

The  question  then  arises,  is  this  got  rid  of  by  the  Act  obtained 
in  1881  ?    It  appears  to  me  that  a  private  Act,  no  matter  how 
clear  the  description  of  the  reserve  may  be,  cannot  get  rid  of 
that  former  Act  by  implication.    In  the  Act  of  1881,  the  market 
reserve  is  described  by  boundary  lines  which  clearly  include  the 
approaches;  but  is  this  private  Act  to  be  construed  as  repealing 
the  public  Act  of  1876  ?    We  have  no  instance  of  public  roads 
being  abolished  by  a  course  of  legislation  of  that  kind.    We  are 
constantly  obliged  to  construe  Acts  in  reference  to  the  subject 
matter  and  to  apply  them  to  other  Acta  that  have  been  previously 
in  existence  so  as  to  give  them  a  repealing  power,  but  it  was  not 
intended  that  a  private  Act  without  special  words  should  have 
that  effect.  Aprivate  Act  of  Parliament  in  its  effect  is  just  as  strong 
as  a  public  Act,  but  where  a  public  Act  has  been  in  force  before 
it,  it  cannot  repeal  that  Act  without  clear  and  express  words. 
It  appears  to  me  that  His  Honour  has  put  a  proper  construction 
upon  the  Act,  i,e.,  that  it  gives  the  Corporation  power  to  lease 
the  market  place  so  far  as  it  exists,  and  it  is  no  argument  to 
say  in  this  case :  "  Expressio  unius  eat  eaxluaio  aUerivLsT  Hunter 
and  Market  streets  never  were  a  portion  of  the  market  place, 
and  were  excluded  from  the  general  measurements.     I  do  not 
think  it  necessary  to  say  anything  more  than  that  it  seems  to 
me  that  all  the  points  are  clearly  made  out. 

Innes,  J.    I  entirely  concur,  and  have  nothing  to  add. 

Appeal  diamieaed,  wUh  coste. 

Solicitor  for  the  appellants:  FergiLaaon  for  MvUen  Jk  Baker, 
Solicitors  for  the  respondent:  EUia  &  MakiTiaon. 
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LLOYD  V.  BLUMENTHAL.  P.  J. 

Insolvent — PurchoM  for  wife — Transfer  to  wife  giving  her  power  of  appointment —         1354 
Voluntary  eetUement — Fraudulent  aeUlement — Stat,  13  Eliz,  e.  5. 


July  31. 


The  defencUmt  N.,  and  D.,  hia  wife,  were  married  in  1876,  shortly  after  which 
time  D.,  who  alleged  that  she  was  possessed  of  902.,  651,  of  which  was  in  the  ^ ' 
hands  of  her  brothers,  placed  in  N.'s  hands  the  sum  of  30/.,  to  invest  for  her 
benefit.  In  1879,  N.,  who  carried  on  business  as  a  storekeeper  at  F.,  assigned  his 
estate,  but  arranged  with  his  trustees  to  retain  his  assets  in  his  own  hands,  con- 
tingently on  his  paying  his  debts  in  full  by  his  own  promissory  notes.  Next  month 
he  bought,  in  his  wife's  name  simply,  but  without  her  knowledge,  an  allotment 
of  land  at  C,  paying  a  deposit  of  201.  upon  it.  In  December,  1879,  N.  failed  in 
paying  an  instalment  of  his  debt  to  his  trustees,  when  his  wife's  brothers  paid  to 
them  5102.  in  full  discharge  ;  and,  in  the  same  month,  paid  452.  to  complete  the 
purchase  of  the  land  before-mentioned ;  but  the  completion  was  delayed  till  1881. 
In  1880  the  defendant  N.  removed  to  C,  having  spent  1002.  of  his  own  money  on 
buildings  suitable  for  his  trade  on  th^  land  in  question,  and  started  business  there. 
In  April,  1881,  a  certificate  of  title  to  this  land  wa^  issued  to  the  defendant,  D., 
in  its  terms  giving  her  a  power  of  appointment  over  the  land  apart  from  her 
husband.  Upon  the  memorandum  of  transfer  N.  wrote  a  consent  thereto.  Bent 
for  the  land  was  paid  by  N.'s  firm  in  cheques,  which  were  paid  by  N.  into  his 
own  private  bank  account.  At  various  times,  also,  sums  of  money  amounting  to 
over  8002.  were  expended  on  buildings  on  the  land  by  N.  In  1883  N.  became 
insolvent. 

Held,  that  the  contract  of  1879  gave  the  defendant  D.  an  equitable  estate  in 
fee,  subject  to  the  marital  rights  of  her  husband;  that  the  transfer  of  April, 
1881,  did  not  operate  for  D.'s  *'  sole  and  separate  use,"  but  that  it  operated  as  a 
new  settlement,  in  giving  her  the  power  of  appointment,  whereby  she  could  ex- 
tinguish her  husband's  previous  rights  in  her  estate  in  fee. 

Seld,  also,  that  both  the  contract  of  1879  and  the  transfer  of  1881  were  void 
against  N.'s  subsequent  creditors,  as  voluntary  settlements  made  by  N.  in  contem- 
plation of  trade;  ^and  also  fraudulent  within  the  meaning  of  the  Statute  13 
Eliz.,  c.  5. 

The  plaintiff,  as  official  assignee  of  the  insolvent  estate  of 
Nathan  Blumenthal,  lately  a  [storekeeper  at  Cobar,  sued  the 
insolvent  and  his  wife,  Dinah  Blumenthal,  to  obtain  a  declaration 
of  the  Court  that  the  latter  is  a  trustee[for  the  plaintiff  of  a  half- 
acre  allotment  at  Cobar,  with  the  buildings  thereon  (now  said  to 
be  together  of  the  value  [of  2000!.),  on  the  ground  that  the 
transfer  of  the  land  to  her  was  a  voluntary  settlement  made  by 
defendant  Nathan  at  a  time  when  he  was  insolvent ;  and  that  it 
was  made  with  intent  to  delay,  hinder,  and  defraud  his  creditors. 

The  plaintiff's  statement  of  claim  stated  that  in  June,  1879, 
the  defendant  Nathan,  purporting  to  act  for  the  defendant  Dinah, 
entered  into  a  contract  for  the  purchase  of  the  land  for  Q51.,  and 
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1884        subsequently  procured  a  transfer  and  certificate  of  title  to  her  as 
Ij^yp      registered  proprietress,  she  having  no  separate  estate,  and  the 
^      **  purchase-money  being  paid  with  the  moneys  of  the  defendant 

Nathan,  under  the  circumstances  and  with  the  intent  already 
mentioned;  and  thereupon  the  plaintiff  prayed  for  a  decla- 
ration of  trust,  and  for  a  decree  for  all  necessary  acts  and  instra- 
ments  to  vest  the  property  in  the  plaintiff,  and  for  an  injunction 
against  alienation  and  against  a  threatened  claim  of  the  defen- 
dant Dinah  to  prove  on  the  insolvent's  estate  for  15332.  lbs.  9(1., 
alleged  to  have  been  paid  by  her  for  the  insolvent  under  a  mort- 
gage of  the  propeity,  and  for  176{.  as  rent  for  the  insolvent's 
occupation  of  the  premises.  The  plaintiff  also  prayed  that  if  the 
Court  should  be  unable  or  unwilling  to  grant  the  above  relief,  an 
account  might  be  taken  of  moneys  expended  by  the  insolvent 
upon  the  land,  and  that  the  same  should  be  declared  a  charge 
upon  it  in  favour  of  the  plaintiff  as  official  assignee. 

The  two  defendants  auswered  the  claim  by  a  joint  statem^t 
of  defence,  in  which  they  alleged  that  the  purchase-money  of  the 
land  (in  two  sums  of  20^  and  45{.)  was  the  money  of  the  defen- 
dant Dinah,  and  denied  that  the  defendant  Nathan  was  insolvent 
at  the  time  of  the  purchase,  and  also  denied  any  intent  to  delay, 
hinder,  or  defraud  his  creditors.  They  further  alleged  that  the 
transfer  and  certificate  were  made  and  obtained  "  for  the  sole 
and  separate  use"  of  the  defendant  Dinah,  and  that  the  buildings 
were  erected  partly  with  her  moneys  and  partly  by  means  of 
money  raised  by  a  mortgage  given  by  her  on  the  premises  them- 
selves for  400Z. ;  and  that  she  subsequently  mortgaged  the 
premises  for  1600^.,  for  the  purpose  of  discharging  debts  of  the 
insolvent  and  his  partner  in  trade,  and  that  she  had  since  the 
insolvency  been  called  upon  to  pay  1535i.  15«.  9d.  under  that 
mortgage,  and  had  paid  the  same  by  means  (partly)  of  another 
mortgage  to  one  Isaac  Himmelhoch  for  1400!.  The  defendants 
thereupon  jointly  claim  that  defendant  Dinah  is  entitled  to  prove 
for  that  amount,  and  also  claim  that  she  is  entitled  to  prove  for 
176i.  for  unpaid  rent  for  defendant  Nathan's  occupation. 

The  case  was  heard  before  His  Honour  the  Primary  Judge 
(Sir  William  Manning),  on  the  31st  of  July;  the  evidence  being 
taken  by  His  Honour  orally,  and  without  a  jury. 
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Owen,  Q.C.,  and  Lingen  for  the  plaintiff  1884 

Llotd 
Knox  for  the  defendant.  Blum^thal. 

His  Honour  delivered  his  judgment  both  on  the  facts  and  on 
the  law,  on  the  2nd  of  September,  as  follows : — 

The  defendants  were  manied  in  1876.  Some  time  after- 
wards the  defendant  Nathan  settled  in  trade  at  Forbes,  with  what 
capital,  if  any,  did  not  appear.  At  the  time  of  her  marriage  the 
defendant  Dinah  was  possessed  of  about  901.,  of  which  552.  had 
been  lent  by  her  to  her  brothers,  Jacob  and  Phineas  Selig,  to  assist 
them  in  their  trade  as  pawnbrokers,  and  the  residue  was  in  her 
own  hands.  Shortly  after  her  marriage,  she  placed  SOL  in  her 
husband  s  hands  on  a  promise  by  him  to  invest  it  for  her  benefit. 
No  such  investment  was  made  for  three  years,  during  which 
Blumenthal  carried  on  his  trade  at  Forbes.  It  was  sworn  by  him 
that  he  had  always,  during  those  years,  kept  this  money  apart,  in 
a  safe  or  on  his  person,  subject  to  occasional  part  uses  by  himself 
and  restoration  to  such  separate  custody ;  yet  he  could  not  say 
what  the  precise  amount  was,  but  alleged  it  to  be  not  less  than 
30{.  nor  above  40{.  I  do  not  rely  upon  this  evidence.  The 
wife  fixed  the  amount  she  placed  in  her  husband's  hands  at 
precisely  30Z.  In  or  before  May,  1879,  whilst  still  carrying  on 
his  trade  at  Forbes,  he  failed  to  pay  a  small  debt,  and  was  sued 
for  it,  and  an  execution  was  obtained  and  levy  made  on  his  goods 
for  S0{.  or  60{. ;  whereupon,  he,  in  that  month,  made  an  assign- 
ment of  all  his  estate  to  trustees,  under  the  Act  of  5  Vic.  No. 
17>  for  the  benefit  of  his  creditors.  The  debts,  as  stated  by  him, 
amounted  to  10002.  or  11002.  A  few  days  after  this  assign- 
ment, the  trustees  an*anged  to  leave  the  assets  in  his  hands  con- 
tingently on  payment  of  his  debts  in  full  by  his  own  monthly 
promissory  notes  extending  over  eighteen  months.  He  alleged  that 
these  assets  were  worth  358.  in  the  £,  and  the  event  verified  the 
statement  for  himself,  though  not  for  his  creditors. 

In  the  following  month,  he  made,  in  his  wife's  name,  but  with- 
out her  knowledge  at  the  time,  the  purchase  which  is  now  in 
question,  and  paid  a  deposit  of  202.  which  he  alleges  to  have  been 
part  of  the  money  he  had  received  from  her.     The  purchase  was 
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1884       made  from  one  Cohn,  who  had  bought  from  the  Cobar  Copper 

Lloyd      Company  for  601,,  and  had  paid  15Z.  as  a  deposit.     The  terms  of 

V.         the  contract  were  as  follows  : — "  Cobar,  9th  June,   1879.    In 
Blumxnthal. 

consideration  of  the  sum  of  twenty  pounds  sterling  paid  to  me 

by  Mrs.  Dinah  Blumenthal,  of  Forbes,  I  hereby  transfer  to  her  all 
my  right,  title,  and  interest  in  and  to  that  piece  or  parcel  of  land 
situate  at  Cobar,  and  known  as  number  four,  section  two,  of  the 
Great  Cobar  Copper-mining  Company's  subdivision,  number  fifty- 
nine,  and  at  the  opposite  corner  to  the  Commercial  Bank ;  and  I 
further  hereby  authorise  the  manager  of  the  company  to  issue 
the  deeds  for  the  above-described  land  direct  to  the  said  Mis. 
Dinah  Blumenthal. — J.  J.  Cohn." 

After  this,  Blumenthal  continued  his  trade  under  the  liquida- 
tion arrangement,  and  paid    his   monthly   instalments  up  to 
December  following.    He  then   failed    to  do  so,   and  a  com- 
position  was   in   that    month   proposed    and    accepted,  under 
which   his  wife's  before-mentioned  brothers  paid  to  the  tmstees 
5102.   in  full  discharge.    This  brought  the  trustees'  total  re- 
ceipts   up    to    IGs,    4c2.   in   the    £   on   the   creditors'    claims. 
Messrs.  Selig  (or  Blumenthal  for  themX  thereupon  realised  upon 
the  stock  to  the  amount  of  their  said  payment,  and  handed  over 
to  Blumenthal  a  balance  of  stock  estimated  at  754Z.     In  the  same 
December,  1879,  the  same  Messrs.  Selig,  with  Blumenthal's  assent, 
paid  into  the  hands  of  certain  solicitors  for  Mrs.  Blumenthal  the 
sum  of  452.  out  of  the  sum  alleged  to  be  held  by  them  for  her,  for 
the  purpose  of  completing  the  purchase  of  the  land  in  question; 
but  such  completion  was  delayed  until  April,  1881,  by  reason,  as 
was  said,  of  some  question  with  the  Cobar  Company  as  to  the 
reservation  of  mineral  rights.    The  land  so  purchased  was  a  street 
allotment  suited  for  Blumenthal's  trade.     Early  in  1880,  and 
shortly  after  Messrs.  Selig  had  repaid  themselves  their  5102.  and 
handed  over  to  Blumenthal  the  stock  which  remained,  he  removed 
to  Cobar  with  that  stock,  and   forthwith  opened  business  on 
the  allotment  in  question.     Before  doing  so,  and  even  before 
removing  to  Cobar,  he  erected,  or  commenced  to  erect,  on  it  a 
shop,  for  his  trade — at  a  cost,  as  he  alleged,  of  1002.,  but  probably 
more — no  part  of  which  can  have  been  Mrs.  Blumenthal's  money. 
The  precise  time  of  his  so  removing  to  Cobar  was  not  fixed,  but 
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his  bank  account  at  Cobar  commenced  as  early  as  May,  1880.  1884 
His  dealings  appear  to  have  been  on  a  small  scale  at  that  time,  Llotd 
and  to  have  continued  so  up  to  April,  1881,  when  he  entered  into  blumenthal. 
partnership  with  a  third  brother  of  his  wife,  as  general  store- 
keepers, upon  the  same  premises.  This  partnership  was  carried 
on  with  much  extended  operations.  On  6th  April,  1881,  a 
certificate  of  title  to  the  land  in  question  was  issued  to  Mrs. 
Blumenthal  in  terms  which  differed  materially  from  those  of  the 
contract  of  June,  1879,  by  superadding  to  the  ordinary  equitable 
estate  in  fee,  which  that  contract  gave  her,  a  power  to  make 
appointments  apart  from  her  husband — ^the  effect  of  which  power 
I  shall  have  to  notice  more  particularly.  The  memorandum  of 
transfer  ran  as  follows : — "  In  consideration  of  601.  paid  to  me  by 
Dinah  Blumenthal,  the  wife  of  Nathan  Blumenthal,  I  (manager  of 
Cobar  Company)  do  hereby,  by  the  direction  of  the  said  Nathan 
Blumenthal  and  with  bis  consent,  give  and  grant  unto  the  said 
Dinah  Blumenthal  a  power  of  appointment  solely  and  apart  from 
her  said  husband,  by  any  instrument  to  be  registered  under  the 
Real  Property  Act,  or  by  will,  which  instrument  or  will  she  is 
authorised  to  make  at  any  time,  notwithstanding  overture.  Over 
{eic)  and  subject  only  to  such  power  of  appointment,  I  do  hereby 
transfer  the  said  land  to  the  said  Dinah  Blumenthal  and  her  legal 
representatives  in  fee  simple.''  And  upon  this  memorandum  of 
transfer  there  is  the  following  consent,  signed  by  Blumenthal: — "I, 
Nathan  Blumenthal,  consent  to  the  foregoing  transfer  being  made 
to  my  wife,  the  above-named  Dinah  Blumenthal."  The  certificate 
of  title  was  issued  in  conformity  with  this  transfer,  and  gives  her 
an  estate  in  fee-simple,  subject  to  and  with  a  power  of  appoint- 
ment in  the  terms  of  the  transfer. 

I  infer  from  the  train  of  the  facts  before  me  that  this 
change  was  made  in  view  of  purposes  and  contingencies  con- 
nected with  Blumenthal's  future  trade,  and  particularly  in 
view  of  the  then  approaching  partnership  and  extension  of  busi- 
ness. Under  that  partnership  the  firm  was  at  first  charged  SOs. 
a  week  as  rent  for  the  premises,  professedly  on  Mrs.  B.'s  account ; 
and  after  the  increase  of  buildings,  which  will  presently  be  men- 
tioned, it  was  debited  with  31.  a  week.  These  sums  were  paid 
by  the  firm's  cheques,  which  cheques  were  placed  by  Blumenthal 
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1864  ^  ^'^  '^^''^  private  credit  at  bis  bank.  Towards  tbe  end  of  tbat 
j^j^  year  tbe  buildings  were  enlarged  to  suit  the  requirements  of  tlie 
_  v-  bosiuess,  at  a  cost,  as  alleeed,  of  about  4001.  In  October  of  thit 
year,  Mr.  and  Mrs.  Blumentbal  jointly  executed  a  cash  credit 
bond  to  tbe  Commercial  Bank  at  Cobar  for  4002.,  for  tbe  purpose- 
as  now  alleged,  of  making  these  additions  to  the  buildings,  and 
Mrs.  Blnmenthal  executed  a  mortgage  of  the  premises  by  ^t- 
pointment  under  her  power,  by  way  of  collateral  security.  Tbe 
expenditure  under  these  securities  was  not  made  the  subject  of  s 
separate  account  for  building,  but  appears  to  have  been  mixed  up 
with  both  Blumentbal's  and  the  firm's  accounts,  so  that  it  cannot 
be  specially  traced.  At  other  times,  also,  moneys  were  expended 
by  Blumentbal  on  tbe  premises,  to  an  amount  bringing  the  total 
expenditure  on  the  land  up  to  SOOl.  or  9001.,  as  I  believe — the 
ground  for  this  belief  being  the  evidence  of  a  competent  and  re- 
liable witness  who  examined  the  buildings  for  the  purposes  of  tliis 
auit,  and  estimated  the  entire  cost  of  erection  at  from  8001.  to  9001. 
In  July  or  August,  1882,  the  partnership  of  Blumentbal  and 
Selig  was  dissolved ;  the  creditors  of  tbe  firm  having  been  in- 
duced, upon  Blumenthal's  representations,  to  release  Selig  and  to 
continue  their  dealings  with  him  alone.  At  that  time  the  firm 
was  indebted  to  the  Commercial  Bank  to  the  amount  of  154U. 
upon  an  overdraft,  which  apparently  included  the  400!.  already 
mentioned  ;  and  for  the  purpose  of  covering  this  debt,  Mr.  and 
Mrs.  Blumentbal  executed,  in  favour  of  the  bank,  on  23rd  Jan^ 
1882,  their  joint  bond  for  a  credit  of  1600^,  including  tbe  pre- 
vious 400^,  and  Mrs.  Blumentbal  made  an  appointment  for  that 
amount  by  way  of  collateral  security.  The  credit  given  under 
this  arrangement  was  given  by  tbe  bank  to  Blumentbal,  but  was 
used  for  payment  of  the  firm's  overdraft  by  means  of  his  cheque 
dated  14th  August,  and  credited  to  the  firm  on  tbe  same  day. 
The  firm  was,  according  to  Blumenthal's  evidence,  solvent  at  this 
time  ;  but  I  placed  no  confidence  in  the  statement,  as  he  swoie 
ill  the  ssame  evidence  that  his  own  subsequent  assets  were  worth 
the  £  two  months  before  his  insolvency,  and  yet  his  own 
ichcilule  so  soon  afterwards  showed  a  deficienc3'. 

the  retirement  of  Selig,  the  business  was  carried  on  by 
Bluuivntbal  alone,  with  large  credits  from  wholesale  merdiaats 


^  308. 

^^  8ch< 

^^^  BIu 
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until  13th  April,  1883,  when  his  estate  was  sequestrated  upon  his        1884 

own  petition,  in  which  he  alleged  that  he  had  become  insolvent      Lloyb 

through  misfortune.    Undoubtedly  there  had  been  misfortune  in  bi^^^jh^^^^ 

the  form  of  a  severe  drought  in  the  district  around  Cobar ;  but  it 

did  not  appear  how  it  produced  his  collapse,  seeing  that  he  cannot 

have  suffered  from  bad  debts,  inasmuch  as  the  whole  of  the  debts 

due  to  him,  according  to  his  schedule,  amounted  to  no  more  than 

llOZ.,  of  which  only  201,  were  classed  as  bad  or  doubtful.    By  his 

schedule,  which  was  filed  with  the  petition,  the  insolvent  put 

down  his  debts  and  liabilities  at  3811^.,  including  a  bank  draft  of 

14942.  (but  not  mentioning  the  security  given  by  Mrs.Blumenthars 

appointment),  and  the  sum  of  1762.  for  rent  due.    The  assets 

were  set  down  at  35842.  On  realisation  by  the  plaintiff,  they  only 

produced  10722.  nett,  and  the  debts  proved  amounted  to  22662., 

irrespectively  of  the    1762.,  and    the    bank's    overdraft    now 

represented   by   Mr.   Blumenthal's   claim  for   15352.    158.   9d., 

which    have     not     yet     been     admitted     to      proof.      The 

plaintiff   estimates    the    now   existing  deficiency  at   11002.  or 

12002.;  which  would  swell  to  nearly  30002.  if  Mrs.  Blumenthal's 

money  claims  were  admitted  and  the  equity  of  redemption  of  the 

land  and  buildings  were  excluded  from  the  assets.     Blumenthal 

urged  that  the  assets  had  been  sacrificed  by  the  sale  of  his  stock 

in  globo ;  and  there  appeared  to  be  reason  for  thinking  that  this 

had  been  the  case  to  some  extent.     But  the  sale  was  so  made 

under  the  instructions  of  a  committee   of  creditors,  and   such 

sacrifices  are  a  common  consequence  of  the  forced  sales  occasioned 

by  insolvencies,  and  must  almost  be  reckoned  on  by  persons  who 

sequestrate.    At  most,  it  only  affected  the  degree  of  deficiency. 

Before  proceeding  to  the  statement  of  my  conclusions  upon  the 
evidence,  it  will  be  proper  to  add,  in  reference  to  some  of  the  ques- 
tions argued,  that  no  debt  existing  at  the  time  of  the  contract  in 
1879  continued  to  the  date  of  this  insolvency,  and  I  do  not  find  that 
any  debt  existing  at  the  time  of  the  transfer  or  certificate  of 
title  in  1881  so  continued,  except  that  the  bank  overdraft  is 
marked  in  the  insolvent's  schedule  as  covering  the  years  1881, 
1882.  and  1883. 

Upon  the  facts  stated,  there  arose  at  the  hearing,  or  have  since 
occurred  to  me,  various  points  on  which  it  may  be  desirable 
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1884        that  I  should  state  my  decision,  although  they,  or  some  of  them, 
Lloyd      may  merge  in  the  broader  grounds  on  which  my  disposal  of  the 

Blum^nthal.  ^^^1®  ^^®  will  rest. 

First. — Under  the  contract  of  1879/ Mrs.  Blumenthal  toot 
(subject,  of  course,  to  the  present  question  of  validity  as  against 
creditors),  an  equitable  estate  in  fee,  entitling  her  to  a  corres- 
ponding legal  estate ;  and  her  estate  was  consequently  subject 
to  the  ordinary  marital  rights  of  her  husband.  These  would 
have  given  Blumenthal  a  title  to  the  rents  and  profits  of  the 
land  during  their  joint  lives,  and  also  during  his  own  survivor- 
ship, as  tenant  by  the  curtesy,  if  a  child  should  have  been  bom 
of  the  marriage;  and  those  rights  would  have  passed  to  his 
ofiScial  assignee  upon  insolvency.  In  that  case,  therefore,  Mrs. 
Blumenthals  claim  would  have  been  practically  reduced  to  the 
reversionary  interest ;  and,  as  a  consequence,  she  could  not  have 
claimed  rent  for  the  insolvent's  use  of  the  premises. 

Second. — The  defendants  are  under  a  mistake  in  law  in  suppos- 
ing the  transfer  of  April,  1881,  to  operate  for  Mrs.  Blumenthal's 
"  sole  and  separate  use."  A  transfer  to  that  effect  would  have 
wholly  excluded  all  marital  rights  on  the  part  of  her  husband,  and 
would,  according  to  ordinary  limitations  for  that  purpose,  have 
not  only  placed  the  property  out  of  his  legal  control,  but  even 
beyond  the  reach  of  his  influence ;  whereas  the  transfer  and  cer- 
tificate in  this  case  give  Mrs.  Blumenthal,  primarily,  an  estate  in 
fee  to  which  the  marital  rights  attach,  with  the  addition  of  an  in- 
dependent power  of  appointment,  until  the  exercise  of  which,  and 
subject  to  the  limits  of  its  actual  exercise,  the  ordinary  fee  wiUi 
its  incidents  remains ;  and  this  power,  though  legally  exercisable 
by  her  solely  and  apart  from  her  husband^  was  susceptible  of 
being  governed  by  his  influence.  And,  as  it  happeas,  the  actaal 
appointments — being  by  way  of  mortgage  only — have  not  extin- 
guished Mrs.  Blumenthal's  estate  in  fee,  nor  taken  away  the 
husband's  right  to  the  rent  she  now  claims;  and  such  as  they  are, 
they  have  obviously  been  influenced  by  her  husband. 

Third. — ^The  transfer  of  April,  1881,  operated  as  a  new 
settlement  of  that  date  in  giving  Mrs.  Blumenthal  the  separate 
power  of  appointment  by  which  she  could  extinguish 
her  husband's    previous    rights    out    of    her    estate   in   fee. 
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Consequently  the  validity  of  that  further  settlement  may  be       1884 
questioned  with  reference  to  its  own  surrounding  circumstances ;      Lloyd 
and  this  consideration  is  specially  important  since  the  wife's  claim  blumenthal. 
to  prove  in  the  insolvent's  estate  for  1535^  originates  in  an 
exercise  of  the  power  then  given  to  her. 

Fourth. — In  no  case  could  Mrs.  Blumenthal  prove  for  the  whole 
of  the  1535!.,  inasmuch  as  a  considerable  portion  of  that  amount 
is  referable  to  the  outlays  in  buildings  on  the  land.  By  the 
defendant's  own  showing,  400i.  was  raised  by  her  appointment 
expressly  for  that  purpose,  and  I  am  satisfied  that  more  of  the 
larger  appointment  money  went  in  that  direction. 

All  these  points  are,  however,  subordinate  to  the  more  compre- 
hensive question  which  constituted  the  main  subject  of  contest  in 
the  arguments,  namely,  whether  the  purchase  of  1879  is  not  void 
as  against  the  creditors  of  1883 ;  to  which  I  add  the  like  question 
in  reference  to  what  I  have  designated  the  new  settlement  of 
1881.  My  opinion  is  that  both  are  void.  I  hold  that  both, 
together  with  the  intervening  outlay  on  the  land,  were  voluntary 
settlements,  made  by  the  insolvent  in  contemplation  of  trade,  and 
with  a  view  to  outlays  by  him  on  the  land  out  of  his  own  assets, 
and  to  his  own  use  of  the  land  and  buildings  for  the  purposes  of 
his  trade ;  but  so,  nevertheless,  that  neither  the  land  nor  the 
money  represented  by  the  buildings  on  it  should  be  available  for 
creditors  in  the  event  of  his  becoming  insolvent.  And  I  hold  that 
both  were  fraudulent  within  the  meaning  of  the  Statute  o(  Eliza- 
heth,  as  having  been  made  with  intent  to  delay,  hinder,  and 
defeat  the  settlor's  creditors. 

First,  as  to  the  settlements  being  voluntary,  there  can  be  no 
question  that  the  later  settlement  was  purely  so  in  respect  of  the 
enlarged  estate  or  power  it  conferred  and  the  buildings  it  carried ; 
but  the  original  settlement  requires  more  attention  in  this  regard. 
I  have  adopted  the  evidence  of  the  wife's  having  had  901,  of  her 
own  before  her  marriage,  and  of  part  of  it]  having  been 
delivered  by  her  to  her  husband  after  marriage,  and  the 
remainder  being  under  loan  to  her  brothers.  But,  nevertheless, 
the  amount  in  her  own  hands  had  clearly  become  the  property  of 
lier  husband  on  marriage,  and  therefore  his  promise  to  invest  it 
for  her  was  voluntary  in  law ;  whilst,  as  regards  the  portion  lent 
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1884  to  Messrs.  Se]!g,  it  was  absolutely  claimable  by  her  husband,  for 
H^yp  himself,  as  his  wife  chose  in  action.  The  payment,  therefore,  of 
g  ^'  ^^^  the  20t  on  the  contract,  assuming  it  to  have  been,  or  to  have  truly 
represented  part  of  the  money  received  by  Blumenthal  from  Mrs. 
Blumenthal,  was  a  voluntary  settlement  to  her  use;  and,  as 
regards  the  451.  paid  by  Messrs.  Selig  to  complete  the  purchase,  it 
seems  to  me  enough  to  say  that  it  was  so  paid  with  the  husbaud's 
consent,  and  in  extinguishment  of  his  right  to  sue  them  for  it ; 
and  that  what  took  place  was  a  reduction  into  possession  by  him, 
or  if  not  precisely  such  in  law  (a  question  much  debated  before 
me),  the  appropriation  of  it  with  his  consent  to  the 
completion  of  the  purchase  made  in  his  wife's  name  was 
none  the  less  an  act  of  voluntary  settlement.  But  if  this 
were  the  whole  case  the  settlement  would  be  not  only  legal 
but  meritorious ;  and  if  the  investment  made  of  the  652.  had  been 
^  in  some  property,  whether  land  or  otherwise,  wholly  apart  from 
the  husband's  intended  trade,  and  truly  on  her  sole  account,  it 
would  have  been  unimpeachable  by  the  present  creditors  in  the 
absence  of  other  facts.  But  this  was  very  far  from  being  the 
case.  The  purchase  of  the  land  in  question  was  made  by  Bla- 
menthal  without  his  wife's  approval,  or  even  her  knowledge,  and 
under  peculiar  present  circiunstances,  and,  as  I  think,  with  ft 
clear  view  to  his  own  future  purposes  in  trade.  He  was  at  the 
time  passing  through  an  insolvency  of  no  satisfactory  character, 
and  which  culminated — under  a  process  then  already  begun—in 
his  getting  the  better  of  his  then  creditors.  And  at  such  a  time 
he  made  this  purchase,  in  his  wife's  name ;  but  apart  from  her, 
and  with  money  which  legally  belonged  to  his  then  creditors, 
though  now  very  questionably  alleged  to  have  been  kept  for  his 
wife  for  three  years  without  investment.  And  the  investment  he 
selects  is  an  allotment  of  land  specially  suited  to  his  own  trade, 
and  susceptible  of  being  made  a  receptacle  for  other  moneys  for 
his  wife's  benefit  in  the  way  of  buildings ;  and  so  soon  as  he  is 
released  from  his  first  insolvency,  with  the  profit  to  himself 
which  has  been  mentioned,  he  commenced  to  build  on  the  land 
for  his  own  trade  and  for  the  enhaucement  of  his  wife's  estate; 
and  he  presently  removed  to  it  with  the  stock  acquired  out  d 
his  fii-st  insolvency,  and  opened  his  trade  on  the  premises.   From 
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all  the  evidence  as  heard  by  me^  I  have  come  to  the  conclusion       1884 
that  the  course  thus  subsequently  pursued  by  the  insolvent  was      Lloyd 
within  his  contemplation  from  the  first.  Blumknthal 

Then  came  the  transfer  of  1881  with  a  separate  power  to  Mrs. 
Blumenthal,  which,  as  I  will  show,  rendered  the  property  more 
manageable  for  his  purposes — followed  by  the  trade  uses  for 
which  he  procured  its  exercise.  Thus,  when  the  store  required 
enlargement  for  the  demands  of  an  increased  trade,  money  was 
raised  for  the  purpose  by  a  cash  credit  and  appointment ;  and 
when  the  dissolution  of  partnership  with  Selig  was  in  hand,  a 
further  credit  and  appointment  provided  the  means  for  paying 
the  partnership  debts  and  preserving  the  business  to  himself. 
And  when  only  a  year  later  Blumenthal  declared  himself  insol- 
vent— an  act  which  is  itself  not  quite  free  from  suspicion,  seeing 
that  there  had  been  no  bad  debts  to  account  for  his  failure — ^the 
outcome  of  the  whole  affair  is  that  his  wife's  estate  and  the 
appointments  made  for  his  trade  purposes  are  set  up  adversely  to 
the  creditors,  and  that  she  would,  if  successful,  become  compara- 
tively rich,  and  his  creditors  would  be  heavy  losers.  The  whole 
train  of  events  from  first  to  last  has  forced  me  to  the  conclusion 
that  the  contingency  of  sequestration  and  of  provision  in  that 
event  for  his  wife  both  in  land  and  money  outlays,  was  through- 
out in  view. 

And  now,  in  looking  over  the  statement  of  defence  in  this  suit, 
I  am  much  struck  with  the  following  two  matters,  viz. ;  that  the 
defendants  allege  that  the  buildings  were  erected  partly  with  the 
money  raised  by  the  mortgage  for  400?.,  and  partly  by  money  of 
Mrs.  Blumenthal ;  and  that  she  had  paid  15332. 15^.  9d.  to  the  bank 
without  other  stated  means  than  a  mortgage  to  Isaac  Himmelhoch 
for  1400i.  gross.  Her  rent  for  the  premises  cannot  explain  this 
possession  of  means,  seeing  that  1762.  is  claimed  as  being  unpaid. 
However,  as  attention  was  not  called  to  these  facts  during 
the  examinations  of  the  witnesses,  and  as  they  might  have  been 
explained,  I  have  not  allowed  them  to  influence  my  judgment ; 
neither  has  it  been  necessary  to  take  them  into  consideration. 

As  regards  the  new  settlement  of  1881,  viewed  separately,  I 
think  that  even  if  that  of  1879  could  be  held  valid  as  against 
creditors,   this  later  settlement  could  not.    At  the  time  it  was 
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1884        made  the  insolvent  was  actually  engaged  in  his  trade  on  the 
Ll^^d      premises,  and  was  about  to  enter  into  a  partnership  with  aa 

V-  extended  business  and  proportionately  increased  risks,  and  the 

Blukbnthal. 

change  made  by  this  new  settlement  was  peculiarly  well  adapted 

for  the  purpose  of  at  once  putting  the  property  out  of  the  reach 
of  creditors,  and  of  making  it  available  for  any  trade  purpose  of 
the  insolvent.      Not  only  did  it,  as  I  have  shown,  give  power  to 
extinguish  marital  rights,  which  might  otherwise  pass  to  credi- 
tors,  but  it  enabled  the  wife  to   deal  with  the  property  by 
mortgage  or  otherwise,  without  the  impediments  that  attach  to  a 
married  woman's  dealings  with  her  estate  in  fee.      The  terms  oE 
transfer  are  obviously  the  result  of  legal  advice,  and  of  a  definite 
purpose.    The  power  of  appointment  is  thrust  forward  in  a  most 
unusual  way,  as  the  dominant  feature  of  the  transfer ;  and  this 
fact,  with  others,  satisfied  me  that  those  impediments  to  free 
action  by  the  wife,  under  the  husband's  influence,  must  have  been 
in  the  mind  of  the  framers  of  the  transfer.     The  impediments  are 
these — that  a  married  woman  having  an  estate  in  land  cannot 
convey  or  mortgage  it  during  coverture,without  a  separate  exami- 
nation before  a  Judge  or  a  Commissioner  of  the  Supreme  Court, 
as  to  her  being  a  free  and  willing  agent  and  not  under  coercion 
by  her  husband ;   and  that  the  Judge  or  Commissioner  cautions 
and  counsels  her.    This  would  have  seriously  interfered  with 
dealings  such  as  the  collateral  securities  given  by  Mrs.  Blamenthal 
to  the  bank  under  the  powers  given  by  the  transfer ;  and  as  I 
have  elsewhere  showu,  a  purely  separate  estate  would  probably 
have  been  still  more  in  the  way ;  whilst  the  transfer  as  actually 
made  exactly  suited  the  purpose  which  I  consider  to  have  been 
in  view,  that  is  to  say,  of  giving  free  scope  to  the  husband's 
influence  for  the  benefit  of  himself  and  his  wife,  and  to  the 
exclusion   of  creditors.      The     subsequent  dealings,  and  their 
sequence,have  exemplified  the  character  and  purpose  of  the  change 
effected  by  the  terms  of  transfer. 

For  the  reasons  stated,  I  declare  that  the  defendant  Dinah 
Blumenthal  is  a  trustee  of  the  land  and  buildings  for  the  plaintiff, 
as  official  assignee  of  the  defendant  Nathan,  but  inasmuch  as  the 
mortgage  to  Himmelhoch  is  not  shown  to  have  been  taken  with 
notice  of  the  plaintiflTs  equities,  he  also  not  being  a  party  to  this 
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suit,  this  declaration  is  made  subject  to  his  mortgage.    And  I        1884 
direct  that  the  said  Dinah  Blumenthal,  and  also  the  defendant      lloyd 
Nathan,   if    necessary,    do   execute   all  proper   and   necessary  blumtothal 
transfers  and  assurances  for  the  purpose  of  vesting  her  estate 
in  thB  said  lands  in  the  plaintiff  as  such  official  assignee;  also, 
that  the  defendant  Dinah  Blumenfchal  be  restrained  from  dealing 
in  any  way  with  the  said  lands  to  the  prejudice  of  the  plaintiff. 
And  I  enjoin  the  defendant  Dinah  Blumenthal  against  attempt- 
ing to  prove  in  the  insolvent  estate  of  the  defendant  Nathan 
Blumenthal  for  the  said  sums  of  15352.   ISs,   9d.   and   1762. 
respectively,  or  any  parts  or  part  thereof.    I  further  direct  that 
the  costs  of  this  suit  be  paid  by  the  defendant  Nathan  Blumen- 
thal, and  I  reserve  all  further  directions. 

Solicitors  for  the  plaintiff:  Heron  A  Smith, 
Solicitor  for  the  defendants:  Sly. 


MCLAUGHLIN  akd  Others  v.  MOORE.  F.  C. 

BuU  on  behalf  of  if{fanti — R^erenee — Discretion — Appeal,  ^q^^  12, 

The  Pull  Court  will  not  interfere  with  the  discretion  of 'the  Primary  Judge  as  to 
directing  an  inquiry  whether  a  suit  is  for  the  benefit  of  infant  plaintiffs ;  and 
whether  the  person  suing  as  their  next  friend  is  a  proper  person  for  such  position ; 
eyen  where  the  facts  upon  which  the  Primary  Judge  acted  are  not  before  it,  and 
where  some  of  the  plaintiffs  in  the  suit  hare  attained  their  majority. 

PcMoUi  T.  Pemota  (22  W.R.  461)  followed. 

Equity  Appeal.  The  plaintiffs  in  this  suit  were  the  appellant 
McLaughlin  and  his  wife,  her  brother,  and  her  two  sisters,  infants, 
for  whom  the  appellant  sued  as  next  friend.  His  Honour  the 
Primary  Judge  in  the  decree  appealed  from,  dated  25th  Sept- 
ember, 1884,  directed,  amongst  other  things,  that  the  Master 
should  inquire  whether,  as  far  as  the  infant  plaintiffs  were  con- 
cerned, the  suit  was  properly  instituted;  whether  it  was  for 
their  benefit  or  not  that  they  should  be  continued  as  plaintiffs; 
axid  whether  the  plaintiff  was  a  proper  person  to  act  as  their  next 
friend.    For  the  purposes  of  this  report  the  facts  are  not  material. 

K.S.W.R.,  Vol.  v.,  Eq.  H 
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1884  Walker,  for  the  respondent,  takes  a  preliminary  objection— Tlie 

M'LAUGHiJir  Order  appealed  from  being  made  in  a  matter  within  the  discretion 
If ooRB.  ^^  ^^^  Court  below,  this  Court  will  not  interfere  with  the  exerase 
of  that  discretion.  The  proper  course  for  the  appellant  to  pursue 
is,  if  an  Order  against  him  be  made  in  consequence  of  the  inqoiiy, 
to  move  to  have  the  Master's  certificate  varied  or  set  aside  by  the 
Primary  Judge,  and  if  then  unsuccessful,  to  appeal  to  the  Foil 
Court   Pensotti  v.  Penaotti  (1)  is  a  clear  authority  in  my  favour. 

Owen,  Q.C.,  and  A.  H.  Simpson  for  the  appellant — ^In  the  case 
referred  to  the  facts  were  fully  before  the  Court,  there  was  only 
one  infant  plaintiff,  and  it  clearly  appeared  that  it  was  for  his 
benefit  that  the  suit  should  go  on.  This  case  is  a  very  difierent 
one  in  every  way,  as  the  Court  would  see  if  it  had  the  facts  before 
it.  The  only  effect  of  the  inquiry,  should  it  be  adverse  to  the 
appellant,  will  be  that  the  infants  will  be  made  defendants ;  and 
this  will  add  greatly  to  the  costs.  The  true  principle  to  act  upon 
in  such  cases  is  shown  in  Stevens  v.  Stevens  (2).  It  is,  that  such 
an  inquiry  should  never  be  directed  unless  strong  cause  is  shown 
for  it 

[Martin,  C.J.  Tour  view  amounts  to  this,  if  we  think  there 
were  no  grounds  for  His  Honour's  exercise  of  his  discretion  we 
should  overrule  it.] 

Yes.  In  Pen^tti  v.  Pensotti  (1)  the  Lord  Justice  looked  at 
the  facts.    See  also  SniaUwaod  v.  RvMer  (3). 

Martin,  C.J.  SiR  J.  Mabtin,  C. J.  When  a  suit  in  Equity  has  been  commenced 
on  behalf  of  infants,  it  is  a  matter  of  frequent  occurrence  that  an 
inquiry  before  the  Master  should  be  instituted,  in  order  to  find 
out  whether  it  is  for  their  benefit  that  the  suit  should  go  on,  and 
whether  the  person  acting  as  the  next  friend  of  the  infants  is  a 
proper  person  for  that  position.  Such  an  inquiry  is  within  the 
discretion  of  the  judge  of  first  instance ;  and  even  if  it  is  con- 
sidered that  the  judge  has  granted  it  on  wrong  grounds,  it  has 
been  decided  that  the  Court  of  Appeal  will  not  interfere.  Thett 
is  only  one  decision  on  this  point,  but  it  is  that  of  Lord  Jastioe 

(1)  22  W.R.  461.  (2)  6  Madd.  97.  (3)  9  Han  m- 
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James — than  whom  there  is  no  higher  authority — in  Pemsotti  v.        1884 
Penaotti  (4),  a  ease  which  has  never  been  overruled,  or  even  ques-  m^Lauohlut 
tioned.  It  is  true  that  in  that  case  the  facts  were  before  the  Court,     moorb 
while  in  the  present  they  are  not;  but  some  of  the  Primary  Judge's 
observations  made  when  he  granted  the  Order  have  been  read  to 
us.    It  may  be  that  we  think  that  they  do  not  disclose  sufficient 
grounds  for  the  Order ;  but  that  is  a  question  with  which  we  have 
not  anything  to  do.    Accordingly,  in  my  opinion,  Mr.  Walker's 
objection  must  prevail. 

As  to  costs,  I  think  that  the  costs  should  be  costs  in  the 
cause.  I  will  only  add  that  the  Court  does  not  see  any  reason 
for  casting  any  imputation  on  Mr.  McLaughlin. 

Faugett,  J.  I  concur  with  His  Honour  the  Chief  Justice,  and  Faucttt,  J. 
will  only  say  that  I  sometimes  regret  that  we  do  not  always 
follow  the  practice  of  the  Courts  in  England  in  directing  costs  to 
follow  the  event.  In  this  case,  as  we  have  been  prevented  from 
going  into  the  facts  by  Mr.  Walker's  objection,  this  Order  is  a  fair 
one. 

Sir  Q.  Innes,  J.  I  concur,  and  fully  adopt  these  words  of  Innes,  J. 
Ja/mes,  L.J.,  reported  in  Penaotti  v.  Pensotti — "I  should  be  very 
loath  to  set  a  precedent  for  encouraging  such  an  appeal  under 
any  circumstances  in  a  case  of  this  kind,  for  it  is  eminently  a 
case  for  the  discretion  of  the  Court  below,  and  I  thiok  the  juris- 
diction to  make  such  a  reference  as  this  is  one  which  ought  to  be 
very  frequently  exercised"  (6).    I  also  concur  as  to  costs. 

A'ppeal  dismissed.    Costs  to  be  costs 
in  the  cause. 

Solicitor  for  the  appellant :  J.  F.  Fitzhardinge. 
Solicitors  for  the  respondent :  Davis  <fe  Stephen. 

(4)  22  W.R.  461.  (5)  At  p.  462. 
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p  j^  HARBIS  AVD  Othbbs  v.  OGG  and  Othku. 

^^^  Trade  Maria  Aa  (28  Vie,  Ko.  9)^Unregislered  mark. 


— TTT     The  Trade  Marks  Act  (28  Vic.  No.  9)  reoognisee  "mArka"  as  dUtiiigaiaiied  bm 

ivov.  14,21,  *<  trade  marks*';  and  also  reoognises  titles  to  such  marks  independently  of  the 
Dec,  8.  Statute  and  of  registration.  The  Act  also  contemplates  that  the  person  applying  for 
registration  shall  he  entitled  to  the  mark  he  wishes  to  regiBter  in  some  way  otiiar 
than  hy  mere  priority  of  application.  Aooordingly,  a  person  is  not  entitled  t» 
appropriate  to  himself,  hy  registration,  an  estahliahed  commercial  mark,  thoa^ 
not  registered.  The  owner  of  such  an  estahliahed,  but  nnregistered,  msik  cts 
olaim  the  protection  of  the  Oonrt  against  another  person  who  has  rcgietered  it, 
upon  general  principles  of  equity. 

Injunction  motion  heard  on  affidavits  before  the  Frimaiy 
Judge  on  the  14th  and  2l8t  of  November,  1884.  The  feusts  of  the 
case  are  fully  stated  in  the  written  judgment  delivered  by  Fis 
Honour  on  the  8th  of  December  following. 

Manning  and  Kn^ox  for  the  plaintiff. 

Salomons,  Q.C.,  Owen,  Q.C.,  and  A.  H.  Simpson  for  the 
defendants. 

Manning^  pj.  ^IR  W.  MANNING,  P.J.  This  is  an  injunction  suit,  commenced 
in  the  names  of  C.  T.  Harris  and  E.  Nathan  Marks,  but  continued 
by  the  latter  only,  in  which  the  plaintiff,  Nathan  Marks,  seeks  to 
restrain  the  defendants,  William  A.  Ogg,  J.  G.  Jamieson,  Heniy 
Prince,  and  E.  Ogg,  trading  as  Prince,  Ogg  and  Co.,  from  using 
his  registered  trade  mark  for  hats,  and  in  which  the  defendants 
pray,  by  way  of  counter  claim,  that  the  plaintiff  may  be  ordered 
to  remove  his  alleged  trade  mark  from, the  register,  and  may  be 
restrained  from  selling  any  goods  with  that  trade  mark,  or  anj 
colourable  imitation  thereof,  on  the  ground  that  the  mark  in 
question  is  their  trade  mark,  and  had  been  established  by  long 
use,  and  that  its  registration  by  the  plaintiff  was  fraudulent  and 
void. 

The  facts  of  the  case  are  few,  but  the  points  raised  are  aew, 
and  of  much  importance.  The  mark  in  question  is  the  figure  of 
a  lion  in  a  particular  attitude,  and  has  been  used  (together  with 
the  words  "  Golden  Lion"  above  it,  and  the  word  "  Begistered" 
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below)  by  the  defendants'  firm  in  Sydney,  and,  as  alleged,  in  1884 
London  also,  for  thirty-two  years.  It  has  been  so  used  by  them  Harris 
indiscriminately  on  all  their  goods  and  packages  of  whatever  class,  ^^ 
and  whether  imported  or  bought  in  the  colony,  as  the  ordinary 
distinguishing  mark  of  their  fiim,  and  as  such  it  has  long  been 
generally  known  by  commercial  persons  and  others  in  Sydney. 
At  the  time  when  the  present  matter  arose,  this  label,  which  they 
called  their  trade  mark,  was  on  at  least  100,0002.  worth  of  the 
defendants'  goods;  but  it  had  never  been  registered  in  this 
country.  One  of  the  firm  states  his  belief  that  it  is  registered  in 
Elngland,  but  I  cannot  take  this  to  be  correct  without  better 
evidence,  inasmuch  as  registration  must  there  be  made  separately 
for  every  distinct  class  of  goods,  and  in  much  detail.  In  Sydney 
it  is  stated  to  be  the  custom  of  merchants  to  have  a  general 
distinguishing  mark  for  all  their  goods,  whether  imported  or 
bought,  independently  of  registration.  The  plaintiff  appears  to 
be  a  merchant  who  imports  felt  hats  from  Europe  under  orders 
from  tradesmen,  and  in  the  early  part  of  the  present  year  he 
obtained,  as  he  thought,  an  order  for  about  3702.  worth  of  such  hats 
from  the  defendants'  firm,  and  caused  them  to  be  procured  from 
and  sent  to  Sydney  by  a  Belgian  manufacturer  for  delivery  to  the 
defendants.  The  supposed  order  had  been  communicated  to  him 
by  his  traveller,  who  gave  him  full  particulars,  accompanied  with 
one  of  the  defendants'  marks,  and  with  alleged  instructions  to 
have  that  mark  put  into  the  lining  of  each  hat,  which  had  in  fact 
been  done;  but  Mr.  Jamieson  refused  to  take  the  hats,  on  the 
ground  that  they  had  not  been  ordered,  and  that  the  firm  was 
fully  supplied.  The  traveller  is  at  present  out  of  the  colony  .and 
the  plaintiff  was  not  able  to  verify  his  statement;  but  it  was 
admitted  by  a  principal  clerk  of  the  defendants  that  the  traveller 
had  called  for  an  order,  and  had  been  informed  by  him  of  the 
requirements  of  the  firm,  and  had  been  supplied  by  him  with  the 
mark  for  insertion  in  the  hats.  But  the  clerk  says  that  he  gave  it 
only  on  the  representation  of  the  traveller  that  he  expected  to 
receive  the  order  from  the  London  branch  of  the  firm;  and  Mr. 
Jamieson  states  that  he  had  some  time  before  referred  this 
traveller  to  the  London  house  for  orders,  and  that  he  believed 
that  no  order  had  been  given  by  that  branch  of  the  firm.    I  do 
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1884  not,  however,  doubt  the  plaintifTs  belief  that  his  traveller  bad 
Harris  received  the  order  in  Sydney,  or  his  bona  fides  in  executing  it; 
Q^^  nor,  on  the  other  hand,  do  I  question  Mr.  Jamieson's  belief  that 
the  plaintiff's  importation  had  not  been  authorised.  Bat  the 
refusal  to  accept  the  goods,  and  the  plaintiff's  claim  to  have  them 
taken,  appear  to  have  led  to  anger,  and  on  the  pluntiffs  saying 
he  should  have  to  sell  the  goods  to  other  persons  to  protect 
himself  from  loss,  Mr.  Jamieson  prohibited  him  from  selling  them 
to  anyone,  with  his  firm's  mark  on  them.  Mr.  Jamieson  thought 
that  the  plaintiff  was  unwarrantably  seeking  to  force  the  goods 
upon  him,  and  the  plaintiff  believed  that  the  former  wanted 
to  drive  him  to  sell  the  goods  at  a  sacrifice;  and  under  these 
circumstances  the  plaintiff  went  to  the  Registrar-General,  as 
registrar  of  trade  marks,  and  applied  for  the  registration  of  the 
mark  as  his  own  trade  mark  for  hats.  The  application  having 
been  duly  notified  for  fourteen  days  without  attracting  the 
defendants'  notice,  and  no  opposition  being  offered,  the  Begisixar 
gave  the  certificate  as  applied  for.  The  plaintiff  then  called  again 
upon  Mr.  Jamieson,  and  again  asked  him  to  take  the  shipment, 
even  at  the  manufacturers'  price;  and  on  being  again  refused  he 
announced  that  he  had  registered  the  trade  mark,  and  should  sell 
the  hats  in  question  as .'  having  his  own  trade  mark,  and 
prohibited  the  defendants  from  selling  any  hats  with  that  mark. 
This  prohibition  was  followed  up  by  notices  from  the  plaintiffs 
solicitors  to  the  same  effect,  and  on  the  defendants  intimating  that 
they  should  disregard  the  notice  this  suit  was  commenced,  and  it 
was  met  bv  the  counter  claim. 

The  matter  was  heard  before  me  on  affidavits,  and  was  ai^ed 
on  the  14th  and  21st  days  of  last  month.  I  have  since  further 
considered  the  facts  and  arguments,  and  have  closely  examined 
"  Tlie  Trades  Marks  Act"  of  the  colony  (1865),  together  with 
"  The  English  Merchandise  Maries  Act  of  1862 "  and  "  Tradts 
Marks  Act  of  1875,"  and  have  sought  for,  but  failed  to  find,  any 
authorities  which  might  throw  light  upon  the  questions 
involved.  I  have  also  spoken  with  the  Registrar-General,  and 
have  ascertained  that  the  same  appropriation  of  another  persons 
accustomed  mark  has  before  been  effected  by  registration  under 
our  Act,  but  without  any  contest  having  been  raised  for  decision 


VOL.  v.]  CASES  IN  EQUITY.  117 

by  the  Courfc.  The  conclusions  at  which  I  arrive  are  that  the  18S4 
plaintiff  is  nofc  entitled  to  restrain  the  defendants  as  prayed  by  Harris 
him,  and  that  the  latter  must  succeed  in  their  counter  claim ;  but  ^^ 
I  have  arrived  at  the  latter  conclusion  with  some  hesitation.  As  to 
the  defendants'  claim  to  have  the  mark  in  question  "  regarded  as 
their  trade  mark,"  I  am  satisfied  that  it  cannot  be  sustained  in 
strictness  of  law,  because  it  has  not  been  registered,  and  because 
there  cannot  be  a  general  trade  mark  applicable  indiscriminately 
to  all  kinds  of  goods ;  but  I,  nevertheless,  regai*d  it  as  their  estab- 
lished commercial  mark  or  brand,  and  I  do  not  think  that  the 
plaintiff  can  have  been  entitled  to  appropriate  it  as  his  own  by 
registration.  Tlie  Tiude  Maries  Act  recognises  a  "mark"  as 
distinguished  from  a  "  trade  mark,"  as  will  be  seen  in  section  I 
(following  the  words  of  "  Tlie  English  Meixhandise  Marks  Act 
0/ 1862,")  which  intei*prets  the  terms  severally;  and  sea  2, which 
says  that  a  "  mark  "  shall  not  be  considered  a  ''  trade  mark"  until 
registered.  Marks  other  than  trade  marks  are  also  mentioned  in 
sec.  13  and  elsewhere.  It  must  therefore  be  taken  that  the  Act 
recognises  titles  to  "marks"  independently  of  the  Statute  and  of 
registration ;  and  the  interpretation  given  of  the  term  "  mark" 
is  such  as  to  include  the  defendants'  device.  I  think  also  that 
the  Act  contemplates  that  the  person  applying  for  registration 
shall  be  in  some  way  entitled  to  the  mark  he  wishes  to  register. 
I  can  find  no  decision  as  to  what  is  the  meaning  of  the  word 
"  entitled  "  as  used  in  the  Act  with  reference  to  a  claim  to  regis- 
tration, especially  in  the  second  and  fourth  sections;  nor  as  to  what 
is  meant  by  the  words  "  lawfully  used  "  in  the  first  section ;  but 
I  am  disposed  to  think  their  import  to  be  that  some  special  right 
to  claim  the  mark  must  exist  either  in  virtue  of  its  appropriate- 
ness to  the  goods  or  person  for  which  or  for  whom  it  is  to  be 
registered,  or  of  some  originality  in  selection  or  invention.  That 
it  does  not  depend  only  upon  mere  priority  of  application 
for  registration  would  seem  to  be  clear  from  sec  4,  where, 
in  directing  the  Registrar  as  to  what  shall  be 
obstacles  to  registration  by  him,  the  Legislature  makes 
a  distinction  between  previous  registration  of  the  same  mark 
or  a  resemblance  of  it,  and  the  case  of  "some  other  person 
being   entitled  to  such  trade  mark."      In  this  view  I  do  not 
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1864        think  the  plaintiff  was  entitled  to  make  a  simple  appropriaticmto 
TyAftttf      himself  of  the  established  commercial  mark  of  the  defendants, 

Q^  even  though  not  registered.  Were  this  permitted,  the  Act  would 
enable  any  man  not  only  to  defraud  another  of  what  has  become 
a  part  of  the  goodwill  (so  to  speak)  of  his  trade,  but  to  impose 
upon  purchasers  by  what  would  be,  to  them,  a  false  and  deceptive 
mark  of  genuineness.  The  plaintiff  had  a  boundless  i*ange  of 
selection,  and  might  have  found  something  else  to  distinguish  his 
commodity  than  a  brand  widely  known  and  relied  on  as  that  of 
Other  persons,  and  of  which  he  had  obtained  a  copy  for  use,  as  he 
avows,  on  their  behalf.  But  even  if  this  were  legally  open  to 
him  under  the  Act,  I  should  still  hold  him  not  to  be  entitled  to 
come  into  a  Court  of  Equity  for  assistance  by  the  special  remedy 
of  an  injunction  as  against  the  person  whose  mark  he  had  thus 
taken.     His  claim  in  this  suit  must  therefore  fail. 

But  the  counter  claim  requires  a  more  affirmative  view  of  the 
defendants'  rights  and  interests,  and  it  is  upon  this  branch  of  the 
-  case  that  I  have  had  most  difficulty.  As  the  defendants  have 
not  registered  in  the  colony  they  cannot  claim  the  protection  of 
the  Act,  and  therefore  their  counter  claim  must  rest  upon  general 
principles  of  equity.  These,  however,  after  much  consideration, 
appear  to  me  to  be  sufficient  under  the  circumstances  of  this 
case.  The  counter  claim  is  equivalent  to  a  cross  suit,  and  consti- 
tutes, within  the  meaning  of  section  7  of  our  Act,  "  a  suit  to  try 
the  right  of  any  person  to  have  had  a  trade  mark  registered," 
and  therefore  the  certificate  which  the  plaintiff  has  obtained  from 
the  Registrar  creates  no  impediment  to  the  action  of  the  Ck)urt, 
and  the  Court's  action  must  be  effectual ;  and  this  could  only  be 
so— in  the  case,  that  is  to  say,  of  an  adverse  decision — ^by  way  of 
a  direction  to  remove  the  registration,  and  an  injunction  to  re* 
strain  the  use  of  the  mark.  In  this  case,  to  allow  the  plaintiff  to 
retain  the  certificate  of  registration  would  be  to  recognise  him  as 
being  "entitled" to  the  trade  mark,  which  I  hold  him  not  to  be; 
and  would  also  be  to  allow  a  needless  injury  to  the  defendants 
and  the  probable  deception  of  purchasers. 

My  decision  is  thus  in  favour  of  the  defendants  on  both  issues, 
and  it  will  take  the  form  of  a  decree  dismissing  the  plaintiffs 
claim  and  of  a  decree  on  the  counter  claim  directing  the  plaintiff 
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to  remove  his  registration  from  the  register,  and  to  give  up  his       1884 
certificate  to  be  cancelled,  and  enjoining  him  against  using  the     Harris 
trade  mark.    But  I  do  not  intend  that  the  last  part  of  this  order       ^^ 
shall  apply  to  the  particular  parcel  of  goods  imported  by  him  for 
the  defendants,  as  I  think  he  had  reason  to  believe  they  had  been 
duly  ordered. 

As  to  costs,  I  award  none  to  either  party  :  not  to  the  plaintiff, 
because  he  has  failed  in  the  suit,  and  because  the  circumstances 
of  his  registration  were  not  such  as  to  find  favour  with  the  Court ; 
nor  to  the  defendants,  because  they  have  barely,  and  somewhat 
doubtfully,  succeeded,  but  more  particularly  because  their  regisT 
tration  iii  England  is  not  satisfactorily  proved,  and  they  had  cer- 
tainly not  registered  in  the  colony,  and  yet  they  put  the  word 
"  registered"  on  their  label  to  aU  their  goods,  whether  imported 
from  England  or  brought  in  the  colony  or  elsewhere,  and  also 
because  I  am  not  sure  that  they  did  not  bring  this  matter  upon 
themselves  by  some  hardness  in  the  refusal  of  the  goods. 

Plaintiff's  daim  dismissed;  plaintiff 
directed  to  remove  his  registration 
fr&m  the  register,  to  give  up  his 
certificdle  to  he  cancelled,  and 
enjoined  against  using  the  trade 
marky  esccept  as  to  the  parcel  of 
goods  imported  by  him  for  the 
defendants.  No  costs  to  either 
party. 

Solicitors  for  the  plaintiff:  Want  A  Johnson. 
Solicitors  for  the  defendants :  Gannon  Jk  McLaughlin. 


N.S.W.B.,  Vd.  v.,  E4. 
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^•^-  REDMAN  V.  ALLEK.        '    ' 

18W  WiU-Codiciir^CoMiruetion. 

Nov.  13.  By  will  testator  devised  the  residue  of  his  real  property  to  his  tmstees,  as  fel- 

lows : — *'  In  trust  to  sell  and  dispose  of  the  same  by  pubUo  aaction,  and  with  the 
proceeds  thereof,  in  the  first  place,  to  pay  o£f  a  mortgage  .  ,  .  and  to  diTide 
the  balance  equally  between  my  dear  wife  A.,  her  sliare  to  be  invested  in  some  real 
security,  and  free  fr6m  any  husband,  her  sister  I.,  sbd  my  said  three  brothen  and 
two  sisjters  as  joint  tenants,  as  my  brothers  and  sistecs  are  concerned.'*  "Ry  a 
codicil  to  the  will  the  testator  devised  certain  freehold  property  to  his  wife,  and 
oonoluded  the  codicU  as  follows : — ''At  the  death  of  'my  said  wife,  all  property 
real  taken  under  this  ^r  any  former  will  to  be  devised  by  her  in  any  way  slie 
pleases,  to  all  or  any  one  o^  more  of  my  brothers  or  sisters  she  may  think  proper, 
or,  on  their  death,  to  any  of  their  children.'* 

SM,  that  the  will  gave  a  seventh  share  of  the  proceeds  of  the  residue  oi  the  testa- 
tor's real  estate  to  each  of  the  legatees  ;  and  that  the  only  effect,  of  the  testator'a 
brothers  and  sisters  being  given  their  shares  as  joint  tenants  was  to  prevent  the 
lapse  of  the  share  of  any  brother  or  sister  dying  in  the  te^tor's  lifetime. 

i/jg^i  also,  that  the  seventh  share  of  thosip  proceeds. ieftt  to  the  wife  was  not 
**  ph)perty  real"  within  the  meaning  of  the  codicil^        ^  , 

Meld,  that  the  freehold  property  deviseil  to  the  wife  by  the  dbdidl  was  "  piv- 
perty  real"  within  the  meaning  of  the  same,  and  therefore  that  the  wife  took  ofoly 
a  life  interest  in  it ;  but  that  it  was  not  necessary  for  the  Court  to  determine  who 
might  be  entitled  to  the  property  in  the  eve&t  of  the  testator's  wife  not  directing 
by  her  wiH  to  which  of  the  parties  designated  in  the  codicil  it  should  ga 

Equity  Appical*  TJie  fieusts  of  t^is  case  are  as  follows : — 
William  Redman,  on  the  26^  of  April,  1860,  made  his 
will,  and  on  the  ^Oth  of  Septej^iber,  1862,  he  made  a  codicil 
thereto.  At  the  time  of  jnaking  such  will  and  codicil  he  had 
then  living  three  brothers  aiid)  two  sisters,  whom  he  desig- 
nated by  their  respective  names.,  By  the  will,  after  disposing  of 
certain  property,  the  testator  devised  the  residue  of  his  real 
property  to  his  trustees^  as  f^llow^.-^yln,  trust  to  sell  and 
dispose  of  the  same  by  publiQ  ^ujcti<l'9»'wd.1(^tb>thQ  proceeds 
thereof,  in  the  first  place,  to  pay  off  a  mortgage  of  1500i.  on 
George-street  North  aforesaid,  and  to  divide  the  balance  equaUy 
between  my  dear  wife,  Adelaide,  her  share  to  be  invested  in  some 
real  security  and  free  from  any  husband,  her  sister  Isabella,  and 
my  said  three  brothers  and  two  sisters  as  joint  tenants  as  my 
brothers  and  sisters  are  concerned.''  By  the  codicil  the  testator 
devised  certain  freehold  property  to  his  wife,  and  concluded  such 
codicil  as  follows : — "  At  the  death  of  my  said  wife  all  property 
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(^eal  taken  iindfr,ibfi|i.p£  any  fonner  will  to  he  deTised  by  her  in        1884 
lahjr  way  she  plbases^^  all  or  any  one  or  more  of  my  brothers     rbdmak 
ttnd  sisters  she  ni|iy  tbink  proper^  or  on  their  death  ix)  any  of      j^J^^gg 
.0ieir  children.-'  .  .4it.  the  time  of  the  testator's  death  hia  sisters 
and  two  of  his 'brothers  were  dead,  leaving  his  brother  John 
.  Bedman,  the  sole  sa'rviror  of  the  five  as  designated  in  the  will. 
^The  present  statement  of  claim  was  filed  for  the  purpose  ef 
having  the  rights  of  all  parties  under  the    will  and  codibil 
declared  by  the  Court.     His  Honour  the  learned  Primary  Judge 
was  of  opinion  that  John  Redman  was  entitled  absolutely  to  five- 
sevenths  of  the  proceeds  of  the  testator's  residuary  real  estate, 
and  that  the  testator's  wife  was  entitled  to  one  such  share,  and 
het  sister  Isabella  to  the  retaaining  seventh  share.    His  Honour 
w^  farther  of  opinion  that  the  wife  had  a  life  interest  only  in  the 
fistate  devised  to  her  in  fee  by  the  will  or  codicil,  and  also  in  her 
^bare  .of  the  proceeds  of  the  sale  of  the  residuary  real  estate,  sub- 
ject V)  a  trust  to  dispose  of  the  same  as  she  might  think  fit  among 
Jjl  or  any  of  the-  perspnd  named  in  the  codicil  for  that  purpfose. 

'  Gordon,  Q.C;,  and  Lingen  for  the  appellants  (defendants). 

* 

Owen,  Q.C.,:and  JST.  F,  Barton  for  the  respondents. 

During  the  argument  the  following  authorities  were  referred 
to :  2  Jarm.  WilJs,  pp.  264, 16 ;  Sug.  Powers,  p.  105;  Doe  d.  Qill  v. 
Pearson  (I);  2  JcffTTn,  Wills,  p.  660;  Munt  v.  Olynes  (2). 

Sir  J.  M^TIN,  G.J.,  after  stating  the  facts  as  above,  delivered  MaHin,  C.J., 
the  judgment  of  the  Court  {Martin,  C.J.,  Faucett  and  Innea,  JJ.).        and 
So  far  aq  relates  to  the  first  part  of  the  decree,  we  are  of  opinion      **"**'   ' 
tha^  Hid  Honour's  decision  is  correct.    The  testator  directed  his 
tWsteesi  to  sell  the  residue  of  his  real  property,  and,  after  payment 
ojt.^  certain  mortgage  debt,  to  divide  the  balance  Equally  between   / 
seven  designated  persons — that  is  to  say,  his  wife,  her  sister,  his 
j^luree  brothers,  and  his  two  sisters.    This  disp6sition,  in  plain  and 
jitoambigubus  termi^  gave  a  seventh  share  to  each  one  of  these 
^ven  legatees.    The  fact  that  the  teptatot's  brothers  and  sisters 

(l)«Bactl78.  (2)41L.f  .€h.  680. 
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1884  were  given  their  shares  as  joint  tenants  makes  no  difference,  aa 
RxDXAK  the  only  effect  of  that  disposition  was  to  prevent  the  lapse  of  Uie 
AuIbn.  8hare  of  any  brother  or  sister  dying  before  the  testator  himself, 
and  to  transfer  such  share  to  the  survivor  or  survivors.  As  John 
Redman  was  the  sole  survivor  of  these  five  brothers  and  sisters  at 
the  time  of  the  testator's  death,  it  follows  that  he  was  entitled  to 
their  shares  as  well  as  his  own — that  is  to  say,  to  five-sevenths  of 
the  proceeds  of  the  sale  of  the  residuaiy  real  estate,  as  His 
Honour  has  decreed. 

We  are  of  opinion,  however,  contrary  to  the  view  taken,  with 
some  doubt,  by  His  Honour  that  the  seventh  share  of  these  pro- 
ceeds left  by  the  testator  to  his  wife  was  not  "  property  real" 
within  the  meaning  of  the  codicil.  The  direction  in  the  will  that 
his  wife's  share  should  be  invested  in  some  real  security,  was 
evidently  inserted  for  her  protection  only,  and  not  with  any  view 
to  impress  upon  the  bequest  in  question  the  character  of  real 
estate.    To  this  bequest,  therefore,  the  codicil  does  not  apply. 

The  freehold  property  devised  by  this  codicil  to  the  testator's 
wife  stands,  however,  on  a  different  footing.  That  is  "  property 
real,"  and  as  to  it  the  testator  has  manifested  his  intention  that 
his  wife  should  take  only  a  life  interest,  because  he  directs  it  to 
be  devised  by  her  "  to  all  or  any  one  or  more"  of  his  brothers  and 
sisters  she  may  think  proper,  or  on  their  death  to  any  of  their 
children.  This  direction  thus  limiting  her  powers  to  devise  to 
certain  specified  persons,  deprives  this  gift  of  real  estate  of  the 
character  of  a  devise  in  fee-simple.  Who  may  be  entitled  to  it  in 
the  event  of  the  testator  s  wife  not  directing  by  her  will  to  which 
of  the  parties  designated  in  the  codicil  this  property  is  to  go,  need 
not  now  be  determined.  The  testator  has  prescribed  no  limitation, 
even  in  the  event  of  his  wife  dying  without  making  any  such 
direction,  and  when  that  state  of  things  arises  (should  it  ever 
arise)  the  matter  will  be  ripe  for  decision,  but  not  before.  His 
Honour's  opinion,  therefore,  on  that  point,  was  premature,  and 
cannot  on  the  appeal  be  upheld. 

The  result  is  that,  in  our  opinion,  the  decree  appealed  from 
should  be  reversed,  so  far  as  it  declares  the  seventh  share  of  the 
proceeds  of  the  testator's  residuary  estate  devised  to  his  wife  to 
be  beneficially  enjoyed  by  her  for  life  only,  and  that  in  lien 
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thereof  it  be  declared  that  such  seventh  share  is  to  be  held  by  her        is84 
absolutely.     We  are  further  of  opinion  that   there  should  be     rbdman 
omitted  from  the  decree  any  direction  with  reference  to  the  tes-       ^  ^- 
tator's  real  estate  devised  to  his  wife  in  the  event  of  her  dying 
without  devising  it  as  mentioned  in  the  codicil.    In  other  respects 
we  affirm  the  decree,  and  direct  that  the  costs  of  all  parties  to 
this  appeal  be  paid  out  of  the  testator's  residuary  estate. 

Ord^vr  a4SCordingly. 

Solicitors  for  the  appellants :  Jones  Jk  Jones. 
Solicitors  for  the  respondents :  AUefa  Jk  Allen. 
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12^  1884. 


HOEWITZ  V.  HOBWITZ  AND  SOLOMON.  p.  C. 

Divorce^Trial  by  jury— Right  of  ea-rupcmdent  to  strike  jury— 21^  Vie.  No,  8,  $,  30. 

A  co-respondent,  against  whom  damages  are  claimed,  has  a  right  to  take  part         ^^^ 
in  striking  the  jnry  empanelled  to  try  the  issues.  „-    .- 

DlvoBCE  :  Motion  for  a  new  trial  of  issues. 

On  7th  November,  1883,  a  Rule  nisi  for  a  new  trial  was 
applied  for  by  the  co-respondent  on  the  grounds,  inter  alia,  that 
the  damages  awarded,  5000!.,  against  him  were  excessive,  and 
that  he  was  not  allowed  to  take  part  in  striking  the  special  jury 
of  twelve  which  tried  the  issues. 

Counsel  for  the  respondent  applied  for  a  Rule  on  the  ground 
that  new  evidence  had  been  discovered  since  the  trial,  and  also 
applied  to  have  the  memorandum  amended  by  adding  the  ground 
that  the  jury  were  not  properly  struck. 

The  Court  (The  Chief  Justice  and  Windetee,  J.)  granted  a 
Rule  to  the  co-respondent  on  the  grounds  above  stated,  and 
refused  a  Rule  to  the  respondent;  holding  that  it  did  not  appear 
manifest  that  the  evidence  discovered  since  the  trial  would  have 
altered  the  verdict.  They  also  refused  to  allow  the  memorandum 
to  be  amended. 

On  16th  February,  1884  {Gor.i  Mabtin,  C.J.,  WiNDEYBB,  J.,  and 
Innes,  J.), 
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Barley,  Q.C.,  and  (?.  5.  Simpson,  for  the  co-respondent,  moved 
to  make  the  Rule  absolute — By  sec.  30  of  the  Divorce  Act  (1)  the 
claim  of  the  petitioner  is  to  be  heard  and  tried  **  on  the  same 
principles,  in  the  same  manner,  and  subject  to  the  same  rules  and 
regulations  as  actions  of  crim,  con.; "  and  it  is  plain  that  in  such 
actions  the  defendant  would  be  entitled  to  strike  the  jury.  In 
Teas  V.  Teas  (2),  two  questions  were  decided — first,  that  the 
issues  must  be  tried  by  a  jury  of  twelve;  and  second,  that  the 
co-respondent  had  a  right  to  take  part  in  striking  the  jury.  The 
co-respondent  is  a  party  to  the  suit. 

[Sm  J.  Martin,  C.J.  By  sec.  23  "  the  parties  or  either  of  them 
may  insist  on  having  the  contested  matters  of  fact  tried  by  a 
jury."    You  read  that  as  "  the  parties  or  any  one  of  them."] 

There  being  no  provision  in  the  Jury  Act  applicable  to  such  a 
trial  as  this,  we  were  entitled,  at  common  law,  being  a  party  to 
the  suit,  to  have  a  hand  in  the  striking  of  the  jury;  they  cited  4 
Bac.  Abr.  D,,  p.  549  and  Levvnger  v.  jB.  (3). 

Rogers  {Sly  with  him),  for  the  petitioner  showed  cause— The 
right  given  by  common  law  is  a  right  to  challenge,  not  to  strike 
the  jury,  and  does  not  apply  where  there  are  three  parties  to  the 
suit  having  different  interests :  such  common  law  right  of  chal- 
lenge has  been  reserved  by  the  Jury  Act  The  words  ''  to  be 
tried  in  the  same  manner,  &c.,"  do  not  apply  to  the  mode  in  which 
the  'jury  should  be  chosen,  but  to  the  mode  in  which  the  trial 
shall  be  conducted. 


(1)  86  Vio.  No.  9,  860.  30,  enacts  :— 
"  Any  hniband  may,  either  in  a  petition 
for  diuolntion  of  marriage  or  for  jndioial 
separation,  claim  damages  from  any 
person,  on  the  grovnd  of  his  having  com- 
mitted adultery  with  the  wife  of  snch 
petitioner,  and  such  petition  shall  he 
served  on  the  alleged  adulterer  and  the 
wife^  vnlese  tiheConrt  shall  dispense  with 
such  service,  or  direct  some  other  service 
to  he  snhstitnted;  and  the  claim  made  by 
every  tuehpeUtioHehmU  be  heard  and  tried 

(3)  L.R.  8 


on  ihe  same  principles,  in  the  same  maimer ^ 
and  subject  to  ihe  same  or  Uke  r%des  asi 
regulations  as  actions  for  criminal  eon* 
versaiwn  are  now  tried  and  decided  m  &e 
Court,  And  all  the  enactments  henis 
oontained,  with  reference  to  theheariag 
and  decision  of  petitions  presented  nnder 
this  enactment,  shall,  so  far  as  may  be 
neoessary,  be  deemed  applioablo  to  tiit 
hearing  and  decision  of  petitions  present- 
ed under  this  enactment  1 01  Stai,  812L 

(2)  14  S.a£.  6L 
P.O.  282. 
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The  respondent  and  co-respondent  had  common  interests  in  the       1884 
issae  as  to  the  adultery,  and  a  new  trial,  if  granted,  should  only    Hoawitz 
be  as  to  this  issue.  Hokwitz 

and  • 
Solomon. 

Barley,  in  reply — ^The  jury  which  tried  the  issue  was  a  special 
jury,  not  a  jury  at  common  law,  and  such  jury  must  be  struck  by 
the  parties:  Morris  v.  Owen  (4). 

Sir  J.  Martin,  C.J.  In  this  case,  Michael  Henry  Horwitz  MarUn,  c.J., 
petitioned  for  a  dissolution  of  marriage  on  the  ground  of  the  'and^^ 
adultery  of  his  wife,  Flora  Horwitz,  and  Henry  A.  Solomon  was  ^'*""»  '^•*^' 
made  co-respondent.  By  the  30th  section  of  the  Divorce  Act 
(36  Vie.  No.  9),  it  is  provided  that,  where  damages  are  claimed 
against  the  co-respondent,  the  trial  of  the  issue  must  be  before  a 
jury.  In  this  case  the  names  of  twenty-four  jurors  were  called 
out  in  open  court  and  written  down.  The  petitioner  and  respon- 
dent each  then  struck  out  six  names,  as  is  customary  on  the  trial 
of  civil  issues — ^leaving  twelve  names.  This  having  been  done, 
the  co-respondent  claimed  a  right  to  strike  out  six  names  also; 
but  it  being  no  longer  possible  to  strike  out  further  names  and 
leave  a  jury  of  twelve,  the  application  could  not  be  complied 
with.  The  jury  so  struck  were  empanelled  and  tried  the  issues 
in  the  case,  and,  after  a  protracted  investigation,  they  found 
against  the  co-respondent,  awarding  very  heavy  damages.  An 
application  was  afterwards  made  for  a  Rule  niai  for  a  new 
trial,  which  the  Court  granted  on  two  grounds,  first,  that  the 
damages  were  excessive,  and  second,  that  the  co-respondent  was 
not  allowed  to  take  any  part  in  striking  the  jury.  The  first 
ground  has  now  been  abandoned,  and  the  matter  which  remains 
for  determination  is  whether  or  not  there  was  a  mis-trial  by 
reason  of  the  co-respondent  not  having  had  an  opportunity  of 
taking  part  in  striking  the  jury. 

It  appears  to  me  that  the  determination  of  this  question  will 
depend  upon  the  construction  to  be  placed  on  the  30th  section  of 
the  Divorce  Act.  That  section  enacts  that ''  any  husband  may, 
either  in  a  petition  for  dissolution  of  marriage  or  for  judicial 
separation,  claim  damages  from  any  pei-son  on  the  ground  of  his 

(4)  30  L.J.,  P.  &  M.  213.     ^. 


PROBATE  AND  DIVORCE  CASES. 


[N.  &  W.  R. 


1884 

UoBwm 

r, 
HoRwrrz 

and 
Solomon. 


having  committed  adultery  with  the  wife  of  such  petitioner,  and 
such  petition  shall  be  served  on  the  alleged  adulterer  and  the 
wife,  unless  the  Court  shall  dispense  with  such  service,  or  direct 
some  other  service  to  be  substituted  ;  and  the  claim  made  by 
every  such  petition  shall  be  heard  and  tried  on  the  same  prio. 
dples."  I  stop  there  for  a  moment  to  observe  that  it  appears 
to  me  that  the  words,  "  same  principles,"  are  very  indefinite  as 
applicable  to  the  mode  of  trial,  and  it  is  not  easy  to  see 
what  the  Legislature  meant  to  apply  to  them.  They  are  so 
vague  that  had  it  not  been  for  the  following  words  it  wocdd 
be  difficult  to  interpret  them.  But  the  section  proceeds — ^"in 
the  same  manner,  and  subject  to  the  same  or  like  rules  and  re- 
gulations as  actions  for  criminal  conversation  are  now  tried  and 
decided  in  the  Court."  Now  what  was  meant  by  these  words, 
''in  the  same  manner,  and  subject  to  the  same  or  like  rules 
and  regulations  as  actions  for  criminal  conversation  are  now  tried 
and  decided  in  the  Coui-t  Y*  The  manner  of  trying  an  action 
for  criminal  conversation  in  this  Court  is  before  a  jury.  How 
is  that  jury  to  be  obtained  ?  It  is  impannelled  under  the  pro- 
visions of  the  Jury  Act  (11  Vic.  No.  20),  which  made  many 
alteititions  in  forms  of  procedure  which  existed  before  it  was 
passed.  Under  that  Act  a  juror's  book  is  made  up  in  alpha- 
betical order,  and  a  list  is  made  out,  to  be  called  a  special  jury 
list,  of  persons  who  come  under  a  cei-tain  designation.  If  ifc 
is  desired  to  obtain  a  trial  before  a  special  jury,  a  list  of  twenty- 
four  names  is  called  out  in  court  and  taken  down  by  the  sheriff 
or  his  deputy;  and  when  the  names  are  so  written  down,  the 
list  is  handed  first  to  the  plaintiff,  who  strikes  out  six  names, 
and  then  to  the  defendant,  who  strik&s  out  six  others,  leaving 
the  remaining  twelve  names  as  the  tribunal  before  which  the 
case  is  to  be  tried.  That  is  the  manner  in  which  the  Statute 
prescribes  that  an  action  for  criminal  conversation  should  be 
tried  in  this  Court 

If  a  separate  action  had  been  brought  against  this  co-respondent, 
he  would,  as  defendant,  have  had  an  opportunity  of  striking  off 
six  names.  He  would  not  only  have  had  his  right  of  challenge 
for  cause,  as  everybody  else  has,  but  also  his  peremptory  right  of 
challenge  by  striking  out  these  six  names.    In  this  case  he  was 
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there  has  been  a  mLs-trial.    While  rendering  him  liable  to  have    horwrz 
damages  awarded  against  him,  the  Legislature  reserved  to  him  ^ 
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the  same  right  as  if  he  were  defendant  in  an  action  for  criminal        and 
conversation^  and,  as  he  did  not  enjoy  that  right  in  the  present 
case,  I  think  the  Rule  ought  to  be  made  absolute. 

Of  course  I  can  see  that  by  making  this  Rule  absolute,  so  loDg 
as  the  law  stands  as  it  now  does,  it  will  be  impossible,  in  a  case 
where  damages  are  claimed  against  a  co-respondent,  to  carry  out 
the  proceedings,  because  a  jury  cannot  be  struck.  By  the  Jury 
Act,  the  number  of  jurors  to  be  summoned  must  be  24,  and 
where  there  is  a  co-respondent  (and  there  may  be  half-a-dozen), 
it  would  be  impossible  to  get  a  jury,  and  at  the  same  time  give 
each  of  the  parties  to  the  action  the  rights  reserved  to  him 
under  the  30th  section  of  the  Divorce  Act  The  co-respondent, 
as  well  as  the  respondent,  is  empowered  to  take  part  in  the 
striking  of  the  jury,  but,  unless  more  than  the  number  of  jury- 
men authorised  by  the  Jury  Act  are  summoned,  he  cannot 
exercise  that  right.  The  Legislature  could  no  doubt  very  easily 
anaend  the  Act,  by  providing  for  a  sufficient  number  of  jurors, 
according  to  the  number  of  co-respondents,  and  thus  give  each 
of  them  the  same  right  to  strike  the  jury  which  is  to  try  the 
cause  which  defendants  now  have  in  other  cases.  It  is  a  very 
unfortunate  fact  that  these  extremely  expensive  and  lengthy 
proceedings  should  be  abortive,  but  still  we  have  to  administer 
the  law,  and  I  am  of  opinion  that  the  co-respondent  had  the 
right  to  strike  out  six  names;  and,  it  not  having  been  possible 
for  him  to  exercise  that  right  as  the  law  now  stands,  it  cannot 
be  said  that  the  trial  was  a  good  one. 

WiNDETER,  J.  I  am  of  the  same  opinion.  Under  the  23rd 
section  of  the  Divorce  Act,  in  all  ordinaiy  cases  it  is  left  optional 
to  the  parties  to  have  the  case  tried  by  a  jury  or  not,  but  under 
the  30th  section  it  is  specially  provided  that  there  must  be  a  jury 
where  damages  are  sought  to  be  recovered  against  a  co-respondent 
It  is  dear  that,  in  a  case  of  this  kind,  the  co-respondent  is  a 
party,  and  the  one  most  concerned  as  to  the  mode  in  which  the 
case  should  be  tried.    On  the  co-respondent  in  this  case  asking 
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to  be  allowed  to  strike  the  jury,  I  could  only  say  that  the  Act 
did  not  provide  for  any  striking  of  the  jury  by  the  oo-respondait, 
and  the  Jwry  Act  does  not  allow  of  a  panel  of  more  than  twenty- 
four  ]uror&  The  case  was  thns  tried  by  a  jury  in  the  striking 
of  which  the  co-respondent  had  nothing  to  say.  Sea  SO  of  the 
Divorce  Act  enacts  that  the  petition  **  shall  be  heard  and  tried  on 
the  same  principles,  in  the  same  manner,  and  subject  to  the  same 
or  like  rules  and  regulations  as  actions  for  criminal  conversation 
are  now  tried  and  decided  in  the  courts."  The  main  feature  in 
an  action  of  criminal  conversation  is  that  it  is  tried  before  a  jury, 
and  cannot  be  heard  in  the  same  way  as  a  petition  for  divorce 
alone.  The  husband  and  wife  might  each  be  satisfied  with  a 
jury  which  the  co-respondent  wonid  not  like,  especially  where 
we  have  reason  to  suspect  collusion  between  the  husband  and 
wife.  I  therefore  think  that  there  must  be  a  new  trial  in 
tiiis  casa 


Innes,  jr.  I  also  am  of  opinion  that  the  trial  had  in  this  ease 
is  abortive,  and,  therefore,  that  a  new  trial  most  be  directed,  and 
this  Rule  made  absolnte.  As  His  Honour  the  Chief  Justice  has 
pointed  out,  no  new  trial  of  this  case  can  take  place  so  long  as 
the  enactments  which  have  been  mentioned  remain  as  they  are, 
unless  this  decision  is  reversed  on  appeal  by  the  Privy  Council. 
The  point  seems  to  have  been  raised  so  long  ago  as  1876,  when 
the  case  Teas  v.  Teas  was  decided,  in  which  His  Honour  the  late 
Judge  in  Divorce  went  as  far  as  a  judge  could  go  in  an  equitable 
desire  to  mould  the  existing  law  to  the  circumstances  of  the  ease ; 
and  no  doubt  the  expedient  which  he  hit  upon  there  was  the 
most  just  and  equitable  which  could  well  have  been  resorted  to. 
Since  the  decision  of  the  case  in  1876  there  has  been  no  attempt 
to  alter  the  law  by  legislation  on  this  subject^-^no  legislation 
certainly  has  taken  place  to  remove  the  difficulty  then  pointed 
out.  This  action  must  be  tried  in  the  same  way  as  was  pro- 
vided by  Acts  in  force  on  the  passing  of  86  Vic  No.  9.  By  oar 
eTury  Ady  which  provides  for  the  trial  of  actions  for  criminal 
eonversation,  the  course  to  be  resorted  to  in  a  case  like  this  is 
clearly  laid  down ;  that  course,  however,  cannot  be  carried  ont 
where  there  are  two  or  more  independent  parties  having  a  right 
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was>  therefore,  abortive.  Hobwitz 

Rule  dbaohite  aatooMthe  isatAea,    ^okwitz 


wUhout  costs.  ^  ^^ 

Solomon. 


Solicitors  for  petitioner:  Wa/nt  <t  Johnson. 
Solicitors  for  co-respondent:  Holdaworih  &  Evcms. 


FARRELLT  v.  FARRELLT.  Mar.  28. 

JHvorce'-'8eUlementonioifeand<Mdren''**Matr^^ 

The  petitioner  obtained  a  decree  mm  for  the  diaaolntion  of  her  marriage  with  ''^isaeyer,  J. 
the  respondent,  who  at  the  time  did  not  work  at  hie  trade,  and  had  no  fixed  in* 
oome  and  no  property,  except  200(M.  in  caah.  A  deposit  receipt  for  1000^  of  this 
feU  into  the  petitioner's  hands,  and  on  the  decree  being  made  absdate,  the  inte- 
rest on  that  amoont  was  ordered  to  be  secured  to  her  dum  9oIa  et  auta  vhserU, 
and  to  the  two  children,  issne  of  the  maixiage. 

Sitbuy  Y.  Sidney  (1)  then  followed. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment. 

GUbsan  for  the  petitioner. 

Bermett  for  the  respondent. 

WiNDETER,  J.  In  this  case  the  wife  who  has  obtained  a  decree 
nisi  for  the  dissolution  of  her  marriage  with  the  respondent,  on 
the  ground  of  his  adultery,  is  now,  concurrently  with  a  motion 
to  make  the  decree  absolute,  petitioning  for  permanent  alimony, 
and  the  control  of  her  two  children,  the  oflbpring  of  the  marriage. 
The  fSacts  appearing  in  evidence  at  the  trial  are  of  the  character  un- 
happily too  frequently  disclosed  in  suits  where  the  wife  is  the 
party  seeking  relief  from  the  Court  The  rei^ndent,  by  trade 
a  bootmaker,  and  able  to  earn  a  good  living  at  his  business, 
subsequently  to  his  marriage  in  1878,  by  his  father's  will  came 
into  possession  of  landed  property  and  houses  in  Sydney  and 
Balmain,  together  with  nearly  3700{.  in  cash.  With  the  excep- 
tion of  20002.,  nearly  the  whole  of  this  property  has  been  squan- 

(1)  34  Lw  J.,  P.M.  k  A.  122. 
K.S.W.R.,  VoL  v.,  P.  &  D.  B 
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1884  deved  by  the  lefl^oDdent  in  xibtous  tiving.  His  dronkib  hattts, 
YAEKKLLt'  cruelty,  and  adultery  having  driven  his  wife  to  eeA  xefiige  in 
the  Divorce  Coort  from  h^  ttoubles  and  his  violence,  long 
patiently  borne  and  fraqnently  condoned,  with  no  good  leeuli, 
she  now  asks  that  her  husband,  on  the  decree  absolute  for  the 
dissolution  of  the  marriage  being  pronounced,  should  be  ordered 
to  make  provision  for  her  maintenance,  as  well  as  for  that  of 
her  children.  It  is  suggested  on  her  behalf  that  a  sum  of  lOOOL, 
being  the  amount  of  one  of  two  fixed  deposit  receipts  which  fell 
into  her  hands,  and  so  were,  fortunately,  rescued  from  the 
general  wreck  of  the  husband's  property,  should  be  settled  upon 
her  and  her  children. 

In  the  course  of  the  argun^ent  which  has  taken  place  as  to  the 
amount  which  the  Court  should  direct  to  be  paid  by  the  husband 
for  the  mjiintenance  of  the  wife  avid  children,  my  atteiitioa  has 
been  called  to  the  cases  of  Saigh  v.  Haigh  (2),  and  Fuher  v. 
Fisher  (3),  as  those  which  should  guide  me  in  dedding  this  maUec, 
The  former  of  these,  however,  was  a  ease  of  judicial  separatkm, 
in  which  the  Court  acts  upon  the  principles  and  rules  on  whidi 
the  Ecclesiastical  Courts  acted  before  the  p<V9sing  9I  the  Imp^ii&l 
M(Urimonial  Causes  Act  (4),  whereas  the  suit  now  before  the 
Court  is  one  for  dissolution,  and  the  Legiriature  in  sec.  29  of  the 
Matrimonial  Causes  Act  (5)  has  given  the  Court  po.w^  to  order 
that  the  husband  shall,  to  the  satisfaction  of  the  Court,  secure  to 
the  wife  such  gross  sum  of  money  for  any  term  'not  exceeding 
her  own  life  as,  having  regard  to  her  fortune,  if  any^  to  the 
ability  of  the  husband,  and  the  conduct  of  the  parties,  it  dhali 
deem  reasonable.  The  case  of  Saighv.  Haigh,  therefor^,  throws 
no  light  upon  the  present  ease,  in  which  my  decisicm  must  be 
governed  by  the  enactment  cited.  In  the  case  of  Fisher  v.  Fisket 
it  was  held  that  the  wife,  under  the  provisions  o£  the  section 
referred  to,  was  simply  entitled  to  a  ''bare  maintenance;"  and  it; 
was  contended  that  to  settle  upon  the  petitioner  in  this  case 
the  sum  of  10002.  was  virtually  handing  over  to  her  half  the 
respondent's  fortune,  she  having  none  of  her  own.  That  case 
was,  it  must  be  presumed,  decided  with  reference  to  ita  peculiar 

(2)  L.B.  1  P.  It  D.  709.  (4)  21  &  22  Vic.  c  85. 

(3)  2  Sw.  A;  Tr.  410.  («)  86  Vk^  Ko.  9. 


Farsbllt. 
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features,  but,  if  it  is  to  be  regarded  as  laying  down  the  rule  that       1884 
a  ''  bare  maintenance  "  is  all  that  is  to  be  allowed  a  wife  under  ^pABRBf  r^v 
the  provisions  of  this  section,  whatever  the  nature  of  the  case  may 
be,  it  is  a  decision  that  I  shall  decline  to  follow,  as  did  the  Court 
in  the  case  of  Sidney  v.  Sidney  (6),  by  the  principles  laid  down 
in  which  I  shall  be  guided  in  dealing  with  applications  of  this 
kind.    The  observations  of  the  learned  Judge  who  decided  that 
case  are  so  applicable  to  this  and  to  the  increasing  number  of 
cases  of  the  same  class  that  come  before  this  Court,  that  they 
may  well  be  cited : — "  Among  certain  classes  of  the  community  a 
very  common  case  indeed  is  that  of  a  young  husband,  who,  either 
uot  agreeing  with  his  wife,  or  getting  tired  of  her  shortly  after 
marriage,  endeavours  to  shake  her  off.    In  tlus  endeavour  he 
generally  begins  by  treating  her  with  neglect  and  contempt, — 
often  half-starves  her,  often  beats  her,  often  insults  her  by  open 
adultery,  and  ends  by  deserting  her  and  cohabiting  with  another 
woman.    That  the  wife  should  desire  a  divorce  in  such  a  case  can 
hardly  be  a  matter  of  surprise,  and  that  she  should  obtain  it  is 
but  bare  justice.    But  it  is  the  very  thing  the  husband  wants, 
too.    He  has  succeeded  in  shaking  off  the  obligations  of  marriage, 
and  that  by  his  own  voluntary  breach  of  them.    And  if  he  can 
part  with  his  wife  at  the  doors  of  the  Divorce  Court  without  any 
obligation  to  support  her,  and  with  full  liberty  to  form  a  new 
connection,  his  triumph  over  the  sacred  permanence  of  marriage 
will  have  been  complete.    To  him  marriage  will  have  been  a 
mere  temporary  arrangement,  coterminous  with  his  inclinations, 
and  void  of  all  lasting  tie  or  burden.    To  such  a  man  the  Court 
may  surely  say  with  propriety,  *  According  to  your  ability  you 
must  still  support  the  woman  you  have  fii'st  chosen  and  then  dis- 
caixled.    If  you  are  relieved  from  your  matrimonial  vows,  it  is 
for  the  protection  of  the  woman  you  have  injured,  and  not  for 
your  own  sake ;  and  so  much  of  the  dut^  of  a  husband  as  con- 
sists in  the  maintenance  of  his  wife  may  be  justly  kept  alive  and 
enforced  upon  you  in  favour  of  her  whom  you  have  driven  to 
relinquish  your  name  and  home.'    If  this  be  to  give  the  wife  a 
pecimiary  interest  in  obtaining  a  divorce,  it  is  also  to  hold  a 
pecuniary  penalty  over  the  head  of  the  husband  for  the  observ- 
es) U  L*  J.,  P.  M.  a.  A«,  A%  p.  124. 
B2 
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1884  an:e  of  man  led  <hity ;  and  if  it  be  wise  to  repress  divorce,  it 
FAEi^iai.v  i-^  wiser  still  to  go  a  step  higher  and  repress  ihat  oonduct 
F\in:iiv  ^^'^--'^  makes  divorce  possible.  It  is  the  foremost  duty 
of  tills  Court,  in  dispensing  the  remedy  of  divorce,  to 
uphold  the  institution  of  marriage.  The  possibility  of  free- 
dom begets  the  desire  to  be  set  free,  and  the  great  evil 
of  a  marriage  dissolved  is,  that  it  loosens  the  bonds  of  so 
many  others.  The  powers  of  this  Court  will  be  turned  to  good 
account  if,  while  meting  out  justice  to  the  parties,  such  order 
should  be  taken  in  the  matter  as  to  stay  and  quench  this  desire 
and  repress  this  evil.  Those  for  whom  shame  has  no  dread, 
honourable  vows  no  ties,  and  violence  to  the  weak  no  sense  of 
degradation,  may  still  be  held  in  check  by  an  appeal  to  their  love 
of  money,  and  I  wish  to  be  understood  that,  so  &r  as  the  powers 
conferred  by  the  section  go,  no  man  should,  in  my  judgment,  be 
permitted  to  rid  himself  of  his  wife  by  ill-treatment,  and  at  the 
same  time  escape  the  obligation  of  supporting  her.'' 

It  may  be  that  the  extent  to  which  the  learned  Judge  seems 
inclined  to  believe  the  working  of  the  Divorce  Court  exercises  an 
influence  over  the  public  mind  as  to  the  sanctity  of  the  marriage 
tie,  is  not  so  great  as  he  supposes,  and  that  a  regard  for  the 
sanctity  of  the  tie,  like  an  abhorrence  of  crime,  depends  rather 
upon  a  national  standard  of  morality  than  the  working  of  any 
legal  machinery ;  but  as  to  the  entire  truth  of  his  observations 
with  regard  to  the  duty  of  Courts  having  jurisdiction  over  matri- 
monial causes,  as  to  enforcing  upon  men  the  duty  of  maintaining 
the  women  and  children  whom  they  are  casting  adrift  upon  the 
world,  there  can  be  no  doubt. 

In  the  present  case  the  husband,  though  apparently  master  of  a 
trade  by  which  he  could  earn  a  good  living,  chooses  to  neglect  it, 
and  is  deriving  no  regular  income  from  it,  out  of  which  he  may 
be  directed  to  contribute  to  the  support  of  his  wife  and  children. 
His  landed  property  he  has  either  sold  or  encumbered  to  its  fuU 
value.  Nothing  tangible,  in  fact,  remains  out  of  which  the  Court 
can  order  that  provision  shall  be  made  for  his  family,  except  the 
money  which  has  been  paid  into  Court.  This,  in  considering  the 
question  of  his  ability,  I  c&nnot  regard  as  the  whole  of  his  means, 
remembering  the  fact  that  as  a  ti^esman  he  can  earn  a  living  for 
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himself.     He  has  treated  his  wife  very  brutally,  and  has  compelled        i884 
her  to  abandon  her  status  as  a  wife  with  the  comforts  of  a  homei    Farrelly" 
to  earn  her  own  living,  encumbered  with  two  children.    The    f^^r^lly 
interest  of  1000!.,  if  safely  invested,  will  by  no  means  enable  her 
to  live  in  the  same  comfort  with  her  children  as  if  she  enjoyed  the 
happiness  of  married  life ;  but  such  provision  as  it  can  make,  I 
think  she  is  entitled  to.    The  decree  of  the  Court  will,  therefore, 
be  that  the  decree  nisi  be  made  absolute,  and  that  the  respondent 
secure  to  the  petitioner  dum  sola  et  casta  vixerit,  and  to  the  two 
children,  the  amount  of  interest  of  the  10002.  now  in  Court,  and 
that  it  be  referred  to  the  Registrar  of  the  Court  to  settle  and 
approve  of  a  proper  deed  or  instrument  to  be  executed  by  the 
necessary  parties. 

Solicitors  for  the  petitioner :  Gannon  <b  McLaughlin, 
Solicitor  for  the  respondent ;  Meyer. 


HANNAN  V.  WHITWORTH. 

W'dU  Act  (1  Vic  e.  26),  »,  9 — Attestation— AcknowUdgmetit  qfpremous  signaturt  by 

vfUneaa,  May  14, 15. 


The  ugnatnreB  of  both  witnesses  to  a  will  must  be  written  down  together  after 
the  testator's  acknowledgment  of  his  signature  to  his  will  in  their  joint  presence.  p.  j. 

StmbiUi — ^There  is  now  no  reason  for  retaining  the  exclosive  application  of  pro- 
bate to  personal  estate,  bnt  as  the  law  now  stands  this  must  oontinne  to  be  so. 

This  was  a  suit  intended  to  try  the  validity  of  a  will  of  one 
John  Whitworth,  deceased,  and  which  was  instituted  by  the 
plaintiff  as  an  executor  under  that  will,  against  the  defendant, 
who  was  the  brother  and  next-of-kin  of  the  deceased,  and  who 
had  as  such  obtained  letters  of  administration.  The  sole  issue 
for  trial  was  whether  the  will  was  duly  executed  and  attested, 
and  this  issue  was  reduced  ultimately  to  the  question  of  due 
attestation  within  the  requirement  of  the  Wills  Act  (1).    This 

(1.)  "And  be  it  farther  enacted  that  inafter  mentioned,  that  is  to  say,  it  shall 
no  will  shall  be  valid  unless  it  shall  be  be  signed  at  the  foot  or  end  thereof  by 
in  writing  and  executed  in  manner  here-    the  testator,  or  by  some  other  person  in 
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1884       issue  was  heard  before  the  Primary  Judge  on  oral  evidence,  on 
— ^^^,     the  14th  of  May,  and  was  fully  argued. 

r.  The  facts  were  as  follows : — On  the  3rd  of  May,  1883,  the 

deceased,  John  Whitworth,  who  lived  at  and  was  a  proprietor  of 
land  at  Peakhurst,  near  George's  River,  in  the  county  of  Cumber- 
land, and  of  personal  estate,  being  in  advanced  years,  and 
somewhat  ill,  wrote  the  will  in  question  with  his  own  hand.  By 
that  will  he  gave  a  portion  of  his  property  to  strangers  in  blood. 
The  will  was  clearly  and  boldly  written,  and  there  was  no  ground 
for  doubting  the  deceased's  full  capacity  to  make  a  valid  testa- 
mentary disposition  of  his  estate.  Having  written  the  will  on 
that  3rd  May,  he  went  with  it  on  the  following  day  to  a  neigh- 
bouring shop,  kept  by  persons  of  the  names  of  Staff  and 
Nicholson,  for  the  purpose  of  executing  it  and  having  it  attested 
Staff  alone  happened  to  be  within.  On  entering,  the  deceased 
put  down  a  paper  and  asked  Staff  if  he  would  sign  it  as  a  bit  of 
a  will  he  had  made,  and  said  that  he  was  going  into  the 
infirmary.  Staff  told  him  that  his  partner  (Nicholson)  was  not 
at  home,  and  offered  that  Nicholson  and  himself  should  go  to  the 
deceased's  place  in  the  evening.  To  this  the  deceased  replied 
that  he  would  rather  that  Staff  would  sign  then  with  him,  and 
he  would  come  next  day  to  get  Nicholson's  signature  at  the  shop, 
as  he  did  not  wish  his  brother  to  know  of  the  will.  He  then 
signed  the  paper  and  Staff  signed  after  him,  upon  which  Uie 
deceased  put  it  into  his  pocket  and  left  the  shop,  saying  he  would 
come  again  next  day  to  get  Nicholson's  signature.  He  did  not 
come  the  next  day,  but  did  so  shortly  afterwards,  and  on  that 
occasion  Staff  and  Nicholson  were  present  together  with  him  in 
the  shop.  The  deceased  laid  the  will  down,  and  Staff  introduced 
the  deceased  to  Nicholson,  saying  that  the  deceased  had  brought 
a  bit  of  a  will  and  wanted  him  (Nicholson)  to  put  his  signature 
to  it ;  and  he  said  that  the  paper  before  them  was  the  will,  and 
that  a  signature  already  on  the  paper  was  his  (Staff's).  The 
deceased  said  nothing,  but  made  some  sign  of  assent ;  and  there- 


hia  prewnoe  and  by  his  dimotioo ;  and  teat  and  ahaU  anbeeiibe  the  wfll  in  tte 

auoh  aignatare  ahallbe  made  or  aekoow-  preaenoe  of  the  teetaftor,  but  no  fonn  of 

ledgedbythoteatatorinthepreaeiiceof  atteatatioii  ahaU  be  neoeasaiy."— 1  Vie. 

two  or  more  witnoaaea  preaent  at  the  c  2$,  a.  9.    2  OL  2541. 
same  time^  and  aach  witneaaea  ahaO  at- 
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upon  Nicholson  put  his  signature  immediately  under  and  within       is84 
sight  of  those  of  the  deceased  and  Staff.    Staff  did  not  on  this     jumvan  ~ 
occasion  repeat  his  signature,  or  in  any  way  go  over  the  previous  _  J^ 
one  by  way  of  renewal  as  of  that  day.    He  did  no  more  than  • 
point  to  and  acknowledge  his    prior  attestation;    but  it  was 
proved  that  Nicholson  knew  Staff's  signature,  and  whatever  the 
fact  may  be  worth,  he  may  be  taken  to  have  then  recognised  as 
such  Staff's  signature  on  the  will.    After  Nicholson  had  signed, 
the  deceased  took  up  the  paper  and  put  it  into  his  pocket  and 
left  the  place.    He  died  on  the  14th  September  following ;  upon 
which  the  plaintiff  and  defendant  respectively  gave  adverse 
notices  for  probate  and  for  administration. 

Oibson  for  the  plaintiff— I  submit  first  that  the  acknowledge- 
ment of  his  signature  by  the  testator  was  sufficient :  1  Jarvu 
WWs  (2). 

Next,  as  to  the  signing  of  the  will  by  the  witnesses,  it  is  not 
necessary  that  they  should  both  sign  together  in  the  presence  of 
the  testator.  This  was  held  in  numerous  cases  decided  under 
the  St(Uvie  of  Frauds,  amongst  others  in  White  v.  Trustees  of  the 
British  Musewm  (3).  Since  the  passing  of  the  WHls  Act  the 
cases  have  been  very  conflicting.  Casement  v.  FulUm  (4),  which 
will  be  relied  on  by  the  other  side,  has  since  been  doubted  in  Re 
Webbe  (5),  and  Fauldhouse  v.  Jackson  (6) ;  see  also  SugderCs  Real 
Property  Statutes  (7) ;  Tribe  v.  Tribe  (8) ;  Moore  v.  King  (9) ; 
which  is  a  very  old  case.  In  Charlton  v.  Hvndmarsh  (10),  the 
circumstances  are  quite  different ;  Re  Maddick  (11)  went  off  on 
a  different  point. 

Rogers  and  Ma^maughton  for  the  defendant — White  v.  Trustees 
of  the  British  Museum  (3),  does  not  apply,  as  the  law  has  been 
completely  changed,  in  respect  of  attestation,  by  the  Wills  Act : 
WHUams  on  Executors  (12).  Casevnent  v.  Fulton  (4),  is  a 
decision  of  the  Privy  Ciouncil  which  has  never  been  overruled 

(2)  P.  108^  4t]i  ed.  (8)    1  Bob.  789. 

(3)  6Bing.310.  (9)     3  Cart  243. 

(4)  6  Moo.  P.C.  130.  (10)  1  Sw.  k  Tr.  519. 

(5)  ll>eanel.  (U)  L.R.  3  P.  &  D.  169. 

(6)  6  N.C.  Sap.  1.  (12)  P.  90,  Tth  ed. 

(7)  P.  356. 


14  PROfiA'AB  AND  BIVOfcOE  CA8BS.  [N.  S.  W.  R. 

1884       and  so  is  binding  on  t]&    It  has  only  been  doubted  by  lower 

^jjtvj^     conrfcB.     Dodd  A   Brooks*   Probate   Prctctice    (18);    Moore  v. 

Whiiw         ^^^  (1*);   Hvndmarfh  v.  C^arZton  (15),  on  appeal  in  the 

#  House  of  Lords ;  and  R&  Maddick  (16)  are  a  series  of  authorities 

distinctly  in  our  favour. 

Cur.  adv.  tmtt. 

On  the  15th,  His  Honour  Sir  W.  Manning,  P.J.,  after  stating 
the  facts  as  above,  gave  the  following  judgment: — In  the  course 
of  the  argument  it  was  conceded  by  the  defendant's  counsel  that 
there  had  been  a  sufficient  acknowledgment  of  the  will  by  the 
deceased  in  the  presence  of  both  the  attesting  witnesses,  notwith- 
standing that  Staff  was  the  sole  spokesman;  and  there  can  be  no 
doubt  that  there  was  such  an  acknowledgment  of  the  will  by  ad 
or  conduct  of  the  deceased  as  suffices  for  the  requirement  of  the 
WiUs  Act  in  that  respect 

The  contested  question  was  whether  the  separate  attestations 
constituted  a  compliance  with  the  Act;  and  in  discussing  this 
question  the  plaintiff's  counsel  placed  no  reliance  upon  the  fact 
of  Staff  having  acknowledged  his  attestation  when  all  three  were 
present,  and  when  Nicholson  was  asked  to  add  his  signature;  it 
being  clear  from  English  authorities  that  this  does  not  suffice,  and 
consequently  the  point  at  issue  was  narrowed  down  to  wheth^ 
the  actual  signatures  of  both  witnesses  should  have  been  writtea 
after  the  testator's  acknowledgment  of  the  document  as  his  will 
in  their  joint  presence.  It  was  not  necessary  to  consider  whether 
the  signatures  of  both  attesting  witnesses  must  be  made  in  the 
presence  of  each  other,  after  the  testator's  acknowledgment  in 
their  joint  presence;  but  only  whether  one  signature  upon  an 
acknowledgment  before  one  attesting  witness,  followed  by  the 
attestation  of  another  witness  in  his  and  the  testator's  presencep 
after  a  reacknowledgment  of  the  will  by  the  testator  in  the 
presence  of  both,  is  sufficient.  A  number  of  Knglish  deeisioas 
were  cited  by  counsel,  and  I  have  examined  some  others:— i& 
Davie8  (17);  1  Jaam.  Wills  (18);  Re  Boeanquet  (19);  Eb  Goods  of 

(13)  P.  206.  (16)  L.B.  3  P.  It  B.  160. 

(14)  3  Cart.  243.  (17)  1  Bob.  337. 

(15)  8  H.L.  160.  (18)  P.  I02»  3rd  ed. 

(19)  1  Rob.  657. 
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Wm.  Jones  {"iO);  White  y.  Trustees  of  Briti8hMv^mm,Ca^^  1884 

V.  FuLion,  Be  Goods  of  Jcme  Webb  (21);  Faulds  v.  Jackson,  ^j^^^^^' 
Sugden's  Beal  Property  Statutes  (22);  Trihe  v.  Tribe,  Be  Goods  ^^hito^bth. 
of  Simmons  (23);  Moore  v.  King,  Hindmarsh  v.  Charlton,  Be 
Goods  ofMaddick,  1  Williams  on  Executors  (24);  Chodwick  v 
PcUmer  (25);    Hindtnarsk  v.  Charlton,  Be  Goods  of  Hivd- 
marsh  (26) ;  Be  AUen  (27);  Playne  v.  Scriven  (28). 

The  qaestion  depends  upon  a  very  refined  examination  of  these 
words  of  the  Wills  Act  (29):  "  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator."  Upon  the  construction  of  these  words  there  have  been 
differences  of  opinion  from  time  to  time  on  the  part  of  judges 
and  text  writers;  but  after  examination  of  the  later  authorities,  I 
am  forced  to  the  conclusion  that  the  attestations  in  this  case 
(however  satisfactory  in  a  practical  sense,  perhaps  more  so  than 
upon  a  single  acknowledgment  of  the  will  and  request  of  attesta- 
tion by  the  testator)  cannot  be  regarded  as  sufficient;  and  that  there 
should  have  been  a  re-signature  by  Staff  after  the  second  acknow- 
ledgment by  the  testator,  made  in  the  joint  presence  of  Nicholson 
and  Staff.  It  is  not  necessary  to  say  whether  I  should  mysel 
have  adopted  that  view  if  the  question  had  been  res  integra,  nor 
whether  the  two  attestations  need  be  written  at  the  same  time, 
as  is  usually  considered  and  as  expressed  by  one  learned  judge 
(Sir  H.  Jemner  Fust);  but  I  must  hold,  upon  the  authorities, 
especially  of  Hindmarsh  v.  Charlton  (30),  that  they  must  be 
made  after  an  acknowledgment  by  the  testator  in  their  joint 
presence.  That  decision  is  by  the  highest  authority,  and  is  so 
recent  as  1861 ;  and  it  is  in  confirmation  of  the  decision  of  the 

(20)  1  Deane  3.  (25)  Cited  Dodd  and  Brooks,  p.  206. 

(21)  1  Deane  1.  (26)  3  Curt.  79. 

(22)  Pp.  336.7,  (27)  2  Curt.  381. 

(23)  3  Curt.  70.  (28)  1  Rob.  772. 

(24)  P.  90,  7th  ed.  (29)  1  Vic.  c.  26,  s.  9. 

(30)  8  H.L.  160. 


V. 

Whitwobth. 


le  FBOBATB  AND  WVOBCE  OASBB.  [N.  a  W.  B. 

1884       Jadge  Ordinary  in  tbat  case^  aft  repotted  in  S  Owrteia  79»  and 
Hakvak    Ag>PO^  ^^  (7a00m«nt  v.  FuUon  (31),  and  otiier  eaaes;  bat  not 
with  TF%tte  V.  Trustees  of  ths  BrUiah  Mvaeum  (32),  as  one  of  the 
Lords  is  reported  to  have  thought. 

Neither  is  it  neoeaaary  to  say  what  would  have  suflSced  to 
constitute  a  rfr^gnature  by  Staff  in  this  case,  except  to  repeat 
that  a  verbal  acknowledgment  is  not  enough  under  the  WHlsAd, 
though  ordinarily  recc^nised  lor  other  purposes;  and  that  it  does 
not  appear  to  be  enough  to  go  over  the  prior  signature  witii  a 
dry  pen,  or  to  nuike  some  unimportant  correction  of  that  signa- 
ture. These  pointa  were  noted  incidentally  in  the  argument,  but 
are  not  required  for  my  decision,  which  is  against  the  will  on  the 
single  ground  already  stated.  As  to  the  costs,  I  am  of  opinioa 
that  they  should  be  borne  on  both  sides,  and  as  between  solicitor 
and  client,  by  the  deceased's  estate.  He,  having  made  a  will 
clearly  indicating  his  testamentary  intentions,  and  having  got  it 
attested  with  so  near  a  compliance  with  the  law  as  the  facts  have 
shown,  the  plaintiff,  to  whom  as  an  executor  he  entrusted  the 
execution  of  the  will,  was  entitled,  if  not  bound,  to  perform  the 
first  duty  of  an  executor  in  seeking  probate ;  and  I  cannot  say 
that  the  law  was  so  manifestly  against  the  will  as  to  have  ren- 
dered this  litigation  UDJustifiable.  The  estate  of  the  person  who 
created  the  difficulty,  and  who  occasioned  the  ^tigation,  must 
therefore  bear  the  expense. 

I  take  this  opportunity  of  calling  attention  to  what  I  deem  to 
be  a  very  unsatisfactory  state  of  our  law  of  probate,  in  the  hope 
that  it  may  be  remedied  by  legislation.  Tins  particular  eaae 
brings  it  prominently  into  view.  It  is  this — ^that  the  probate 
which  the  Court  might  have  granted  would  have  affected  only 
personalty,  and  would  not  have  established  any  title  to  the 
deceased's  real  estate.  Here  the  latter  is  really  the  main  subject 
of  contest,  as  it  constituted  the  bulk  of  the  deceased's  property, 
in  the  proportion  of  about  45001.  to  4001.;  and  yet  if  I  had 
granted  probate  it  would  not  have  carried  the  realty.  In 
England,  by  recent  law,  probates,  though  perhaps  short  of 
what    they   reasonably  should   be    in    this    respect^  are  cot 

(31)  5  Moo.  P.C.  IdO.  (82)  6  Biqg.  310. 
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SO  impotent  as  regards  real  property  as  with  us,  and  yet  there  is        1S64 
less  reason  there  than  in  this  country  for  identifying  real  and     TTA»nffA^ 
personal  estate  in  reference  to  the  establishment  of  wills  by  _     ^' 
probate.    Here,  in  the  case  of  intestacy,  both  classes  of  property 
pass  indiscriminately  under  letters  of  administration,  and  both 
pass  equally  for  the  benefit  of  next-of-kin,  according  to  the 
StfUvie  of  LiMributuyns,  and  not  to  an  heir-at-law.     Here,  in 
fact,  heirship-at-law  can  hardly  be  said  to  have  existence,  as  in 
England.    Here,  also,  the  possession  of  real  estate  is  much  more 
nearly  universal  than  at  home,  and  I  conceive  that  in  a  far 
greater  proportion  of  cases  testators  leave  behind  them  real 
estate  equally  with  personalty.    In  this  country,  also,  various 
provisions  of  the  law  place  real  and  personal  estate  on  a  more 
equal  legal  footing  than  at  home,  and  the  general  tone  of  society 
may  be  said  to  recognise  less  distinction  than  there  between  the 
two  kinds  of  property.    I  may  add  that  a  distinction  founded 
upon  feudal  law  in  respect  of  realty,  and  upon  extinct  eccle- 
siastical claims,  and  upon  so-called  ecclesiastical  law,  and  under 
so-called  jurisdiction,  as  to  the  other,  has  now  little,  if  any,  place 
in  this  colony;   and  that  it  seems  high  time  to  extinguish  the 
very  name  of  ecclesiastical  jurisdiction  in  matters  either  of 
probate  or   of  administration  under  our  special  law,  and  to 
establish  a  proper  Court  of  Probate  and  Administration,  giving 
authority  in  Probate  to  determine,  under  proper  precautions,  as 
well  on  the  validity  of  testaments  of  real  estate  as  of  personalty. 
And,  in  connection  with  this,  I  may  observe  tliat,  since  the 
passing  in  England  and  the  adoption  in  this  colony  of  the 
present  WUla  Act,  the  great  differences  which  formerly  existed  as 
to  the  legal  requirements  for  execution  and  attestation  of  real 
and  personal  estate,  respectively,  are  now  at  an  end,  and  that 
precisely  the  same  evidence  is  now  required  to  establish  the  will 
for  the  one  as  for  the  other.   Save  in  the  more  obvious  possession 
of  personalty  than  realty,  and  of  the  consequent  passibility  that 
persons  entitled  to  contest  a  will  may,  therefore,  require  more 
special  notice  of  application  for  Probate  intended  to  affect  the 
latter,  I  conceive  there  is  not  only  no  reason  for  retaining  the 
exclusive  application  of  Probate  to  personal  estate,  but  that  very 
great  convenience  with  respect  to  titles  by  devise  would  result 
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1884       from  a  change  in  the  law  by  which  Probate  should  establish  a 
Hannan     ^ill  ^^^  *U  purposes. 

V. 

Whttwobth. 

Proctors  for  the  plaintiff:  Ayhward  A  Wild. 
Proctor  for  the  defendant:  Proctor. 


KIBBT  V.  KIRBT. 

May  16.         Divorce^PracUee—PMkmer  failing  to  proceed — RuiU  nisi  to  have  petition  taien 
—  off  the  file, 

Windeiier  J      ^^^^^  petitioner,  after  leaye  had  been  given  to  the  respondent  to  appear  and 
'    '  file  an  answer,  served  a  notice  of  discontinnance ;  the  Court  granted  a  Rule  mi* 
calling  npon  the  petitioner  to  show  cause  why  the  petition  should  not  be  taken  off 
the  file.    8tuaH  v.  Stuart  (1)  followed. 

Motion  for  a  Rule  timthat  the  petition  be  taken  off  the  file. 
The  petition  and  affidavits,  which  contained  very  gross  charges 
of  adultery,  were  filed  on  25th  November,  1882,  issues  settled  on 
4th  May,  1883,  and  leave  to  enter  an  appearance  on  behalf  of  the 
respondent  granted  on  24th  May.  The  day  before,  the  petition- 
er's solicitor  had  sent  to  the  respondent's  solicitor  a  notice  of  dis- 
continuance of  the  suit.  Since  then  no  steps  had  been  taken  by 
the  petitioner  in  the  suit 

Macnaughton,  for  the  respondent — ^There  is  no  provi^on  for 
such  a  case  in  the  Rules.  We  cannot  set  dovm  the  cause  for 
trial  under  Rule  35,  as  we  have  received  notice  of  discontinuance. 
Upon  the  authority  of  Stuart  v.  Stuart  (1)  I  submit  that  the 
proper  course  to  pursue  is  to  obtain  a  Rule  nisi  calling  upon  the 
petitioner  to  show  cause  why  the  petition  should  not  be  taken 
off  the  file. 

WiNDETEB,  J.    I  grant  the  Rule. 

Solicitor  for  respondent :  Robey. 

(1)  32  L.  J.,  P.  M.  ft  A.  110. 
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WALLIS  V.  WALLIS.  1884 

Divoree^PraetieeService  of  notice  of  motion  to  make  decree  niei  aheolute  on  the      May  23, 

Crown  SoUeUor. 

Notioe  of  motion  to  apply  to  make  decree  nwt  absolute  need  not  be  lerred  on  Windeyej-,  J. 
the  Crown  Solicitor. 

Motion  to  make  a  decree  nisi,  granted  on  30th  May,  1883, 
absolute.  A  copy  of  the  decree  niH  had  been  served  upon  the 
Crown  Solicitor,  but  he  had  not  been  served  with  a  notice  of  this 
motion. 

Balaton  for  the  petitioner. 

WiNDETEB,  J.  There  being  no  provision  made  either  in  the 
Act  or  in  the  Rules  for  serving  the  Crown  Solicitor  with  notice 
of  such  a  motion,  I  hold  that  the  service  of  the  decree  nioi  was 
sufficient,  and  accordingly  make  the  decree  absolute. 


Decree  made  absolute. 


Solicitor  for  the  petitioner :  MarahaU. 


Iv  THE  Goods  ov  E.  C.  ARNOT.  June  20. 


Adminiitratrix — AdmirMrcUion  bond,  p  j 

A  died  in  New  Sonth  V^alea  intestate,  leaving  property  which  came  into  the 
hands  of  the  Curator  of  Intestate  Estates.  The  next-of-kin  of  A,  living  at  the 
time  of  his  decease,  were  B  a  sister,  C  a  brother,  and  the  applicant,  a  sister.  Before 
this  application,  B  and  C  died ;  and  the  FnU  Court  having  refused  to  aUow  the  pay- 
ment by  the  Curator  to  the  applicant  of  the  shares  of  B  and  C  without  the  appli- 
cant's taking  out  administration  to  their  estates  here,  while  finding  that  she  was 
solely  entitled  to  all  the  property  of  E.  C.  Amot ;  the  Primary  Judge  granted 
administration  of  the  estate  of  £.  C.  Amot  to  the  applicant,  with  security  to  a 
nominal  amount  only. 

The  facts  of  this  case  are  fully  reported  in  Amot  v.  Chap- 
man  (1),  when  the  Full  Court  in  its  equitable  jurisdiction  refused 

(1)  5  N.S. W.B.,  Eq.  p.  66. 
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1864  an  application  by  the  present  applicant  in  this  case  to  have  the 
IntheOooiU  proceeds  of  the  estate  of  the  late  E.  C.  Amot  paid  over  to  her  by 
E.  c.  aJlnot.  ^^  Curator  of  Intestate  Estates. 

The  present  application,  which  was  ex  parte,  following  on  th« 
decision  of  the  Full  Court,  was,  that  letters  of  administration  of 
the  estate  of  E.  C.  Amot  only,  instead  of  to  the  estates  of  R  C, 
Hugo,  and  Margaret,  might  be  granted  to  the  plaintiff. 

D(m<min,  for  the  applicant — It  was  proved  in  the/Equity  suit 
that  the  plaintiff  here  is  entitled  to  all  tbe  property  ijR  ike 
Curator's  hands.  •  Even  during  the  lifetime  of  Hugo  and  Mai^gtret, 
Miss  Amot,  as  a  sister,  had  a  right  to  administration:  now  that 
they  are  dead  and  she  has  been  found  to  be  al<me  entitled,  she 
cannot  have  a  less  right  to  it. 

[Per  Curiam— Ax^  you  willing  to  pay  the  probate  duty  on  all 
three  estates  ?J 

Of  course  we  are  willing  to  pay  the  same  sum  for  duty  as 
though  we  had  taken  out  administration  to  all  three  estates,  if 
your  Honour  thinks  we  ought  to  do  so. 

Sib  W.  Manning,  P.  J.  I  grant  administration,  conditionally  on 
the  payment  of  duty  on  the  whole  estate,  and  also  again  on  the 
separate  portions  to  which  Hugo  and  Margaret  were  entitled.  The 
security  may  be  almost  nominal,  as  it  has  been  found  by  a  decree 
of  the  Court  that  the  present  applicant  is  solely  entitled  to 
the  property.  No  security  is  required  to  protect  any  creditors 
there  may  be  at  home  of  the  estates  of  Hugo  aad  Margaret ;  ai 
in  the  latter  case  the  applicant  is  the  executrix,  so  that  the  ques- 
tion of  security  does  not  arise;  and  in  the  former  we  must  presume 
that  before  the  equivalent  of  administration  was  granted  by  the 
Scotch  Court,  security  was  required  to  be  given.  The  bond  may, 
therefore,  be  in  50i.  only. 

Administration  grarUei, 
Solicitor  for  the  applicant :  Qilder. 
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THB  CITY  OF  BRISBANE.  1884 


fTamnff — Sohmgt  ierviees-^Principlia  «n  which  ike  Conri  delermine$  <k«  to  Vte      j^^^^  j^  20. 

■wMrt  qfthfi  Mrvkes  vtadertd^ 


The  facts  appear  fully  in  the  judgment. 

Want  for  the  plaintiff. 

Wollcer  for  ibe  defendant. 

WiKl)£T£^»  J.  The  plaintiff  in  this  caae  is  the  owner  of 
the  steamrtug .  JSHtoTima ;  the  defendants  are  the  Newcastle 
Steamship  Company,  Limited,  the  owners  of  the  steamship 
City  of  Britiba/ae.  The  plaintiff  claims  7502.  from  the  defen- 
dants for  salyage  services  alleged  to  have  been  rendered  to 
the  steamer.  OUy  of  Brisbane  by  the  steam-tug  Britannia  in 
towing  her  into  Port  Jackson.  The  defendant,  in  answer  to 
tJie  daim,  has  paid  into  Court  and  tendered  25{.  in  satisfac- 
tion thereof.  The  question  for  my  consideration  is  whether 
the  assistance  rendered  tp  tl^e  City  of  Bi-isbane  is  to  be  paid 
lor  simply  as  towage,  or  is  to  be  regarded  in  the  light  of 
salvage  services. ,  From  the  evidence  given  before  me,  it  appears 
that  the  City  of  Brisbane,  a  paddle-steamer  of  500  tons  burden, 
employed  in  conveying  passengers  and  cargo  between  the 
Biver  Hunter  and  this  port,  left  Newcastle  on  her  passage 
to  Sydney  at  11  p.m.  on  the  night  of  the  4th  of  March.  At 
one  p'dock  on  the  morning  of  the  5th,  one  of  the  floats  of  her 
paddles  having  carried  away,  she  was  obliged  to  stop  and  dis- 
Coimect  the  broken  float  from  her  wheel  On  the  accident 
happening  she  burnt  a  blue  light,  and  threw  up  a  rocket  to  attract 
the  attention  of  thesteamerilf 077)6^^  which  was  also  on  her  passage 
to  Sydney.  That  vessel  steamed  to  her,  remained  by  her  a  short 
time,  and  then  proceeded  on  her  voyage,  her  assistance  not 
being  required  After  a  delay  of  an  hour-and-a-half,  the 
broken  float  and  its  connecting  gear  having  been  disengaged 
from  the  wheel,  tixe  City  of  Brisba/ne  continued  her  passage. 
On  reaching  the  North  Head  of  Sydney  Harbour,  and  when 
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18S4       rounding  it  between  eight  and  nine  on  the  morning  of  the 
Tkb  Cirr  of  5tb,  another  float  gave  way,  and  the  vessel  was  immediately 
Briaahe.    stopped. 

The  conflict  of  evidence  nsaal  in  nautical  cases  commences  at 
this  point  in  the  narration  of  events.  Sixteen  witnesses  were 
examined  by  the  parties^  nine  being  called  on  behalf  of  the 
plaintifi^^  and  seven  on  behalf  of  the  defendants.  Of  the  nine  wit- 
nesses called  by  the  pUuntifi*,  eight,  and  of  the  seven  called  bv 
the  defendants,  five,  were  eye-witnesses  of  the  oocorrences  con- 
nected with  the  case.  Of  the  eight  giving  evidence  in  fisivonr  of 
the  plaintiff  only  two  were  employed  by  him,  one  being  James 
Connors,  master  of  the  Britannia;  the  other,  Bobert  Jones,  her 
deck  hand.  The  others  were  witnesses  having  no  connection 
with  either  of  the  parties  to  the  cause,  being  Maloohn  Qroat,  the 
master  of  the  pilot  steamer  Gflendg,  stationed  at  Watson's  Bay; 
William  Firth,  the  pilot  on  board  of  her ;  James  Meyers,  master 
of  the  steamer  Emu,  plying  to  Manly  Beach;  Fnmcis  Fisher, 
the  master  of  the  brig  Marie ;  James  Qraham,  the  signal  station- 
master  as  South  Head ;  and  Charles  Emanuel,  a  probationer  at 
the  signal  station  telegraph  office.  The  five  eye-witnesses  for 
the  defence  were  Bichard  Skinner,  the  master  of  the  City  ofBri^ 
bane ;  Nelson  Neilson  and  Edward  Coogan,  her  first  and  second 
officers ;  William  M'Donald,  her  engineer ;  and  John  Austin,  the 
engineer  of  the  BritaTi/aia, 

The  case  sought  to  be  established  by  the  plaintiff,  and  on  whidi 
he  founded  his  claim,  was  that  the  City  of  Bridbame  having  be- 
come disabled  from  the  injury  done  to  her  wheel  when  she  was 
in  dangerous  proximity  to  the  North  Head,  being  at  the  time  oo 
a  lee  shore,  drifting  before  a  heavy  sea  and  strong  breeze  oo  to 
the  rocks  at  the  North  Head,  and  unable  to  extricate  herself  fitom 
her  dangerous  position  by  means  of  her  sails,  was  towed  out  of 
danger  into  safety  by  the  Britannia.  The  defence  set  up 
that  the  City  of  Brisbane  never  was  in  danger,  that  she 
was  so  disabled  as  to  be  unable  to  get  safely  into  Sydney  witlMBt 
assistance,  and  that,  therefore,  the  towing  of  her  by  the  BrUamwm 
ought  not  to  be  regarded  in  the  light  of  a  salvage  service. 

In  deciding  the  case  submitted  for  my  judgment,  the 
question  that  arises  is—"  Where  was  the  City  of  BrUboM 
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she  was  stopped  in  consequence  of  the  injury  to  her  wheel  off  the        1SS4 
North  Head  ? "    According  to  the  evidence  of  Neilson,  her  second  the  City  of 
officer,  who  was  in  charge  when  the  accident  happened^  she  was    ^^^sbane. 
outside  her  usual  course,  and  about  a  mile  or  a  mile-and-a-quarter 
from  the  shore,  when  the  float  carried  away.    Having,  he  said, 
stopped  the  vessel,  he  called  the  captain,  and  the  wheel  revolving 
again  slowly,  by  the  aid  of  the  jib  and  staysail  which  were  then 
hoisted,  the  trysail  having  been  set  at  the  time  of  the  first  acci- 
dent, she  rounded  the  North  Head  a  long  way  to  the  south  of  it, 
and  was  between  the  North  and  South  Heads  when  the  Bri- 
tannia came  and  took  her  in  tow.    At  this  time  he  said  that  the 
City  of  Brisbane  was  three  or  four  cable  lengths  from  the  rocks, 
and  in  no  danger  that  he  could  see;  that  the  vessel  had  steerage 
way  on  her,  and  could  have  sailed  into  the  harbour.    Skinner,  the 
master  of  the  City  of  Brisbane,  said  that  at  the  time  of  the  acci- 
dent he  was  about  half-a-mile  from  the  North  Head ;  that  when 
he  came  on  deck  the  engines   were  going  slowly;    that   he 
cleared  the  North  Head  all  right ;  and  that  when  he  met  the 
Britannia    towing  the  brig  MaHe,  his  engines   were   going 
slowly;  that  when  inside   the  outer  North   Head,  and   about 
three-and-a-half  cables'  length  (700  yards)  from  the  rocks,  the 
sea    being  moderate,  the   Britannia    took    him    in    tow,    he 
having    at    the  time  just  steerage  way  with  his  slow  motive 
power;  that  he  did  not  consider  himself  in  danger  as  he  could 
have  gone  ahead  if  he  had  driven  his  engines,  regardless  of  the 
damage  that  driving  his  vessel  at  full  speed  would  have  done  to 
his    already   damaged    wheel     He    further    stated,  on    cross- 
examination,  that    he    was    working    the  wheel  occasionally, 
watching  it,  and  stopping  it  as  the  broken  part  came  round,  to 
let  it  pass.     He  admitted  that  he  ordered  his  chief  officer  to  give 
the  Britannia  his  line,  but  said  that  his  vessel  had  so  much 
headway  at  the  time  that  his  chief  officer,  on  the  first  line  thrown 
having  missed  the  BHtannia,  sang  out  to  the  tug,  *'  Look  sharp !" 
as  the   City  of  Brisbame  was  overrunning  her.     Coogan,  the 
second  mate,  who  was  at  the  wheel,  gave  similar  evidence,  saying 
that  after  the  accident  the  vessel  went  ahead  at  intervals  slowly, 
ajid  had  steerage  way  on  her,  and  that  when  the  Britannia  took 
her  in  tow  she  was  400  fathoms  from  the  land,  and  not  in  any 
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1884  danger,  and  that  by  sacrificing  the  broken  wheel  the  vessel  might 
Thb  Citt  or  b^^^  steamed  up  to  Sydney.  He  further  stated  that,  whereas  the 
Bkzsbakk.  repairs  at  the  time  of  the  first  accident  when  in  the  open  sea 
took  an  hour,  it  would  not  have  been  safe  to  remain  repairing 
where  the  second  accident  happened  more  than  half-an-hour. 
William  M'Donald,  the  engineer  of  the  City  of  Brisbane,  stated 
that  after  the  stoppage,  on  the  float  giving  way,  he  went  ahead 
again,  giving  the  wheels  a  turn  now  and  again,  stopping,  and 
giving  a  few  revolutions  just  as  he  saw  the  engines  would  work, 
or  to  use  an  expression  which  he  adopted, ''  dodging  the  broken 
float/'  John  Austin,  the  engineer  of  the  Britanniay  who  was 
also  called  by  the  defendants,  stated  that  at  the  time  the  City  of 
Brisbane  was  taken  in  tow,  she  was  about  300  yards  from  the 
shore,  and  had  steerage  way  on  her  on  account  of  her  sails.  He 
further  stated  that  she  was  "  not  exactly  in  danger,"  as  she  could 
move  one  wheel,  and  could  have  cleared  the  shore  without  the 
assistance  of  the  Britannia^  The  evidence  of  this  witness,  how- 
ever, in  my  opinion,  is  not  worthy  of  much  consideration,  as  he 
evidently  had  some  ani*mus  against  the  plaintiff,  arising  from  a 
quarrel  which  took  place  at  the  time  the  witness  left  his 
service. 

Such  being  the  case  for  the  defence  as  to  the  position  and 
condition  of  the  City  of  Brisbane  when  the  Britannia  took  her 
in  tow,  I  come  to  the  consideration  of  the  evidence  on  which  the 
plaintiff  relies  to  establish  his  claim  for  remuneration  as  for 
salvage  services  to  a  vessel  in  danger  and  distress.    The  first  of 
the  plaintiff's  witnesses  who  seem  to  have  observed  the  accident 
to  the  City  of  Brisbane,  was  Charles  Emanuel,  a  probationer  in 
the  Electric  Telegraph  Department,  and  stationed  at  the  South 
Head  Signal  Station.    This  witness  stated  that  he  was  watching 
the  City  of  Brisbane  with  a  telescope  as  she  approached  the 
Heads;   that  when  about  a  mile  from  them  he  noticed  she 
had  broken  down,  and  that  the  wheel  visible  to  him    was 
moving  slowly;  that  when  she  came  very  dose  to  the  North 
Head  the  wheel  stopped,  and  she  hoisted  sail;  that  she  was 
then,    in    his    opinion,    about    100    to    150    yards    from    the 
rocks,    and    in    danger;     that   her    paddles    did    not    revolve 
fitter    she    stopped;     and    that,    in    his    opinion,    she    would 
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have    gone    ashore    had    not    the    BritaTmia   come    to    her       1884 

assistance.      Seeing  the  dangerous   position    she    was    in,    he  xhe  City  of 

gave  the  alarm  to  the  signal  master,  Mr.  Graham,  who  at  once    ^»i8»^«- 

hoisted  the  signal  for  the  pilot  steamer  to  go  out    Mr.  Graham, 

who  has  heen  many  years  at  the  Heads  looking  out  for  shipping, 

stated  that  when  he  first  saw  the  City  of  Brisbane  on  his  making 

signal,  he  thought  she  was  already  in  danger,  and  that  she 

undoubtedly  was  so  when  the  Brittania  got  hold  of  her,  as  she 

was  then,  he  thought,  about   160   yards   from  the  rocks,  on 

which  she  must  have  gone  if  not  taken   in  tow.      Malcolm 

Groat,  the  master  of  the  pilot  steamer  Olenelg,  stated  that  on 

observing  the  signal  he  went  out,  and  on  rounding  the  south  reef 

saw  the  City  of  Bi%8bane  about  100  yards  south  of  the  North 

Head.    There  was  at  the  time  a  heavy  sea  on  from  the  south-east, 

setting  down  towards  the  North  Head,  towards  which  the  City 

of  Brisbane  was  lying  broadside-on,  and  nearly  broadside  to  the 

sea,  which  he  and  other  witnesses  concurred  in  saying,  with  a 

fresh  south-east  wind  such  as  was  blowing  at  the  time,  sets  with 

a  great  roll  against  the  North  Head.     The  vessel's  fore-trysail 

and  jib  were  set,  but   her  wheels  were  not  moving,  and  she 

appeared  to  be  helplessly  drifting  broadside-on  to  the  shore.  The 

Britannia,  which  he  saw  going  to  her  assistance,  was  taking  water 

over  her  and  knocking  about  a  good  deal — in  the  nautical 

language  of  the  witness,  "making  very  heavy  weather  of  it."  He 

further  stated  that  in  his  opinion  if  the  tug  had  not  got  fast  to  the 

City  of  Brisbane  Yfhen  she  did,  the  latter  vessel  would  have  gone- 

ashore,  and  that  he  could  not  have  got  to  her  in  the  pilot  steamer 

in  time  to  save  her.     He  further  stated  that  he  did  not  see  her 

wheels  revolve  from  the  time  he  first  saw  her,  and  he  was  positive 

they  did  not  after  he  came  up  to  her.    William  Firth,  a  pilot  on 

board  the  Olenelg,  holding  a  master's  certificate  since  1852,  and 

stationed  at  the  Heads  for  eight  years,  said  that  on  his  first  seeing 

the  City  of  Brisbane  she  was  close  to  the  rocks  on  the  North 

Head,  and  about  100  yards  or  a  little  more  from  them.    She  was 

"  sagging  to  leeward,"  the  wind  and  sea  setting  right  down  on  to 

the  rocks.     In  his  opinion,  if  the  Britannia  had  not  got  hold  of 

her  when  she  did,  she  would  have  gone  ashore,  and  he  did  not 

think  there  was  much  time  to  spare  as  it  was,  as,  if  the  tug  had  not 
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1884  heen  on  the  spot,  he  did  not  think  the  pilot  steamer  could  have 
*r^  Q  Y  Qj  come  to  her  assistance  in  time.  The  paddle  next  the  Britannia 
Brisbane,  was  not  moving  he  was  certain,  and  in  the  wind  and  sea  of  that 
morning  the  tug  could  only  move  her,  because  she  was  off  the 
wind,  and  had  some  sail  set.  The  witness  was  positive  that  she 
was  not  more  than  200  yards  from  the  rocks.  James  Cionnors,  the 
master  of  the  BHtannia,  who  had  been  12  or  13  y cat's  in  charge  of 
tug  boats,  stated  that  on  the  morning  of  5th  March  he  was  towing 
the  brig  if  am  out  to  sea,  and  that  as  he  went  out  past  the  North 
Head  he  met  the  City  of  Brisbane  on  his  starboard  side,  and  when 
just  past  her  he  saw  her  paddles  stop.  She  was  then  about  400 
yards  from  the  rocks,  the  wind  blowing  pretty  hard  from  the 
south-east,  and  an  ugly  swell  on,  the  sea  setting  dead  on  shore. 
Her  paddles  did  not  move  again,  and  she  was  drifting  broadside 
on  towards  the  obelisk  between  the  outer  and  inner  North  Head, 
and  without  steerage  way.  He  had  not  towed  the  brig  as  far  to 
sea  as  he  ought,  but  seeing  the  master  of  the  brig  making  signs 
that  he  should  cast  the  brig  off  and  go  to  the  City  of  J?rw6an«,he 
let  the  brig  go  and  went  to  the  assistance  of  that  vessel.  On 
getting  close  to  her  some  one  on  the  bridge  called  out  *'  tiook 
smart."  He  got  alongside  as  quickly  as  he  could.  A  line  was 
thrown  to  him,  but  fell  short.  The  City  of  Brisbane  was  not 
moving,  and  had  no  steerage  way.  He  backed  the  tug  to  get 
closer,  in  order  to  get  her  line  on  board.  Whilst  doing  so  a  sea 
struck  the  tug  with  great  violence,  knocking  the  witness  over  the 
wheel  and  the  seaman  Jones  right  across  the  deck,  the  water 
pouring  down  into  the  engine-room  and  putting  about  two  feet 
of  water  into  the  tug,  so  much,  indeed,  that  the  engines  were 
working  in  the  water.  All  this  time  the  City  of  Brisbane  was 
''sagging  down"  broadside-on  to  the  rocks,  and  when  the  tug 
got  hold  of  her  and  went  ahead,  she  was  less  than  100  yards  from 
them.  The  witness  was  positive  that  if  he  had  not  got  hold  of 
her  when  he  did,  she  must  have  gone  on  the  rocks,  and  the 
Qlendg  could  not  have  come  to  her  assistance  in  time  to  save  her, 
and  he  stated  that  her  paddles  did  not  revolve  till  he  had  towed 
her  to  Miller's  Poini  Robert  James,  the  deck-hand  of  the  tug, 
gave  substantially  the  same  evidence.  Francis  Fisher,  the  master 
of  the  brig  Marie,  stated  that  as  he  was  being  towed  to  sea  by  the 
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Britannia,  he  passed  close  to  the  starboard  bow  of  the  City  of       1884 

Brisbane,    She  was  then  abreast  of,  and  100  yards  from,  the  The  City  or 

North  Head,  and  drifting  towards  it,  her  wheels  not  working.    ®*^^^"^- 

As  soon  &s  he  got  clear  of  the  North  Head,  he  went  forward  and 

signalled  to  the  master  of  the  tug  to  let  go  his  tow-line  and 

proceed  to  the  City  of  Brisbane.    At  this  time  he  considered  he 

was  leaving  himself  in  danger,  as  he  was  not  well  clear  of  the 

land ;  but  he  thought  the  City  of  Brisbane  was  in  greater  danger 

than  he  was,  and  could  not  get  clear.    James  Meyers,  the  master 

of  the  steamer  Emu,  proved  that,  being  on  his  passage  from  Manly 

Beach  to  Sydney,  when  he  first  saw  the  City  of  Brisbane  she  was 

already  in  tow  of  the  Britannia^  and  then  about  250  or  300 

yards  from  the  rocks.     Her  paddles  never  moved  all  the  time  he 

saw  her,  and  she  appeared  helpless,  her  sails  being  useful  rather 

for  the  purpose  of  steadying  her  than  for  sailing.     She  was,  he 

said,  off  the  inner  North  Head  or  Old  Man's  Hat  when  he  passed 

her,  and  still  in  a  dangerous  position,  as,  in  his  opinion,  if  any 

accident  had  happened  to  the  tug,  both  vessels  would  have  gone 

ashore. 

On  reviewing  the  whole  of  this  contradictory  evidence,  it  is 
impossible  for  me  to  come  to  any  other  conclusion  than  one  in 
favour  of  the  plaintiff.  I  am  quite  willing  to  believe  that 
Captain  Skinner,  after  the  first  accident  to  his  wheel,  had  the 
prudence  to  steer  somewhat  outside  his  usual  course,  as  he  and 
his  officers  assert;  and  it  is  not  improbable  that  by  such 
commendable  caution  he  avoided  a  terrible  disaster.  No  doubt, 
moreover,  some  allowance  should  be  made  for  error  on  the  part 
of  witnesses  in  estimating  distances  on  the  water,  and  it  is  quite 
possible  that  the  City  of  Brisbane  was  never  quite  so  close  to  the 
shore  as  some  of  the  witnesses  believe.  Looking,  however,  at  the 
whole  of  the  evidence,  I  have  come  to  the  conclusion  that,  at 
whatever  distance  Captain  Skinner  was  endeavouring  to  steer 
his  vessel  from  the  North  Head,  on  her  float  giving  way,  she 
rapidly,  under  the  influence  of  a  heavy  sea  and  strong  south-east 
wind,  drifted  into  dangerous  proximity  to  the  shore  between  the 
outer  and  inner  North  Head.  Setting  aside  the  evidence  given 
by  the  two  witnesses  called  from  the  Britannia,  the  evidence 
given  by  six  independent  witnesses,  having  no  interest  in  the 
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1884  cause,  leaves  no  doubt  in  my  mind  as  to  this  part  of  the  case. 
Thb  Crrr  of  ^^^  opinion  which  has  been  given  by  some  of  these  witnesses  is  not 
Bribbavx.  qjj^  simply  expressed  for  the  purpose  of  enabling  the  Court  to 
draw  its  own  conclusions,  but  one  upon  which  they  acted  at  the 
time  in  view  of  the  danger  before  them.  An  alarm  is  given,  and 
the  signal  to  the  pilot  steamer  is  hoisted  by  the  two  witnesses  on 
the  look-out  at  the  South  Head.  The  master  of  the  brig  being 
towed  to  sea,  though  not  clear  of  danger  himself,  thought  it  his 
duty  to  direct  the  tug  to  throw  him  off  in  order  that  she  might 
proceed  to  the  assistance  of  the  steamer,  so  much  greater  was  her 
apparent  danger  than  his  own.  Facts  such  as  these,  coupled  with 
the  opinions  of  men  of  experience,  like  the  pilot  and  the  master 
of  the  pilot  steamer  and  the  master  of  the  ETau,  that  the  CUy  of 
Brisbane  was  in  a  highly  dangerous  position  when  the  BrUan/nia 
took  her  in  tow,  can  leave  me  no  room  to  doubt  that  the  opinion 
of  these  eye-witnesses  formed  upon  the  spot  was  correct.  And  it 
further  appears  to  me  that  not  only  was  she  in  positive  danger 
from  her  close  proximity  to  the  shore,  but  also  by  reason  of  her 
crippled  condition.  The  evidence  of  all  the  eye-witnesses  goes  to 
show  that  the  paddles  of  the  City  of  Brisbane  did  not  revolve 
effectively  after  her  stopping,  when  dose  in  to  the  North  Head; 
and  from  the  evidence  of  Captain  Skinner  and  the  engineer,  it  is 
quite  dear  that  they  could  not  be  moved  without  the  risk 
of  altogether  destroying  the  damaged  wheel.  This  crippled  con- 
dition in  which  I  find  she  was,  coupled  with  her  being  in 
such  dangerous  proximity  to  the  shore  that  she  could  not,  accord- 
ing to  the  evidence  of  Captain  Groat,  have  swung  to  her  anchor 
in  the  heavy  sea  running  at  the  time  without  going  ashore,  shows 
that  she  was  in  danger  within  the  meaning  of  the  term  as 
applicable  to  salvage  cases.  There  is  indeed  evidence  in  this 
case  that  the  danger  was  imminent  and  actual ;  but,  as  I  pointed 
out  in  the  case  of  the  WoUmga  (1),  the  plaintiff  is  not  bound  to 
establish  that  to  entitle  him  to  remuneration  for  salvage  services. 
The  question  between  the  parties  is,  whether  the  towage  of  the 
CUy  of  Brisbane  was,  to  use  the  language  of  Dr.  Lushingtan,^ 
most  distinguished  judge  of  the  High  Court  of  Admiralty,  in  the 
case  of  the  PHncess  Alice,  **  merely  the  employment  of  one  vessel 

(1)  2N.S.W.R.  Ad,6. 


VOL.  v.]  PROBATE  AND  DIVORCE  CASES.  29 

to  expedite  the  voyage  of  another  when  nothing  more  is  required        1884 
than  the  accelerating  her  progress,  or  whether  the  towage  was  thb  City  of 
assistance  to  a  steamer  in  distress."    The  same  learned  judge  in    S^*^-^^"- 
the  case  of  the  Charlotte  (2),  in  stating  the  law  with  respect  to 
services  rendered  to  a  vessel  in  danger,  or  apparently  in  danger, 
says:  ''It  is  not  necessary,!  conceive,  that  the  distress  should  be 
actual  or  immediate,  or  that  the  danger  should  be  imminent  or 
absolute;   it  will  be  sufficient  if,  at  the  time  the  assistance  is 
rendered,  the  ship  has  encountered  any  damage  or  misfortune 
which  might  possibly  expose  her  to  destruction  if  the  services 
were  not  rendered."    This  statement  of  the  law  is  expressly 
confirmed  by  the  judgment  of  the  Privy  Council  in  the  case  of 
the  Strathnaver  (3). 

Applying  the  law  as  thus  laid  down  by  Courts  by  whose 
decisions  this  Court  of  Vice-Admiralty  is  absolutely  bound,  to 
the  facts  of  this  case,  it  is  impossible  to  say  that  what  the 
Britannia  did  was  a  mere  act  of  towage  and  not  an  act  of 
salvage,  as  on  the  face  of  the  evidence  before  me  it  would  be 
absurd  to  say  that  the  City  of  Brisbane,  herself  a  steamer, 
employed  another  steamer  to  tow  her,  simply  to  expedite  her 
passage  up  Sydney  Harbour,  and  not  because  "  she  had  encoun- 
tered a  misfortune  which  might  possibly  have  exposed  her  to 
destruction  if  the  services  had  not  been  rendered."  The  fact  that 
it  is  possible,  as  Captain  Skinner  said,  to  propel  a  steamer  a  long 
distance  with  only  one  wheel  working,  does  not  alter  the  case. 
It  was  proved  by  a  witness  for  the  defence  that  on  examination 
after  the  arrival  of  the  City  of  Brisbane  in  Sydney  three  of  the 
floats  were  found  to  be  gone  and  one  was  hanging  loose,  and  the 
evidence  further  was,  that  the  engines  could  only  have  been 
worked  at  the  sacrifice  of  the  injured  paddle.  With  such  evidence 
before  me,  it  did  not  require  the  evidence  of  Pilot  Firth  and 
Captain  Groat  to  prove,  as  they  did,  that  the  City  of  Brisbane 
was  not  in  such  a  state  as  would  have  justified  a  prudent  man  in 
sending  her  to  sea.  In  other  words,  she  was  not  seaworthy  in 
respect  of  her  motive  power;  and  a  vessel  not  seaworthy,  as  Dr. 
Luskington  says  in  the  case  of  the  Jonge  Andries  (4),  "is  in  a 
state  of  danger." 

(2)  3  W.  Rob.  71.  (3)  L.R.  1  App,  Ca.  68.  (4)  Sw.  226. 
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1884  Having  thus  come  to  the  conclusion  that  the  case  is  to  be 

Thb  City  of  I'^g&i'd^  OS  one  of  salvage,  the  only  question  that  remains  is  the 
Bbisbank.    amount  of  remuneration  to  which  the  plaintiff  is  entitled    The 
amount  paid  into  Court  is,  looking  at  all  the  circumstances  of 
of  the    case,    insufficient    if   the    services    of    the   Britannia 
are    regarded  as    of   a    salvage    character;    but  it  is  always 
difficult  to  fix  the  exact  amount  to  be  awarded.    Though  Cap- 
tain   Skinner   seemed    disposed   to  ignore  the   fact    that    his 
vessel  was  in  danger,  I  cannot  view  the  case  as  would  a  bold 
and  seasoned  seaman,  whose  familiarity  with  danger  may  make 
him  regai'd  it  with  a  coolness  approaching  to  contempt,  but 
rather  with  the  eyes  of  the  onlookers,  who  were  able  to  ap- 
preciate the  whole  situation  uninfluenced  by  that  sense  of  re- 
sponsibility under  difficulties  which  braces  a  man  of  self-reliant 
nerve  to  "  pluck  the  flower  safety  from  out  the  nettle  danger." 
Those  onlookers  saw  a  fine  steamer  of  500  tons,  valued,  with 
her  freight  and  cargo,  at  18,000{.,  filled  with  passengers,  drifting 
helplessly,  broadside  before  a  heavy  sea,  on  to  a  cliflT-bound 
shore,  where  a  total  wreck  and  a  large  loss  of  life  would  be  the 
inevitable  result,  unless  she  was  rescued  from  her  peril,  and  the 
danger  was,  in  their  opinion,  so  imminent,  that  only  the  pre- 
sence of  the  Britannia  on  the  spot  saved  the  CUy  of  Brisbane 
from  such  disaster.     The  services  of  the  tug  were,  moreover,  not 
rendered  without  risk  to  herself.     The  sea  was  heavy,  and  the 
tug,  of  twenty-five  tons,  only  fitted  to  deal  with  small  coasters. 
In  approaching  the  City  of  Brisbane  she  ran  some  risk  of  losing 
her  f  uunel,  whilst  in  backing  against  the  heavy  roll,  and  ship- 
ping a  sea,  her  crew  were  exposed  to  some  risk.    Had  another 
sea  come  on  board  her  furnaces  might,  with   the   quantity  of 
water  already  in  her,  have  become  extinguished,  and  nothing, 
in  the  opinion  of  the   witnesses,  could   then  have  saved   her 
from  destruction.     In  awarding  salvage  remuneration.  Admiralty 
Courts  have  to  regard  not  simply  the  value  of  the  property  at 
stake  belonging  both  to  the  plaintiff  and  defendant,  the  risk 
to  the  vessel  performing  the  service,  and  the  peril  of  the  vessel 
to  which  that  service  was  rendered,  as  well  as  the  danger  to 
human  life,  but  also  the  interests  of  the  public,  &s  it  is  undesir- 
able that  persons  performing  salvage  services  at  the  risk  of 
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losing  their  lives  or  property,  should  be  discouraged  in  their  at-        1884 
tempts  to  assist  vessels  in  distress  by  a  shabby  recompense.  The  Crrr  of 
Having  regard  to  the  amount  of  remuneration  awarded  in  the    ^'^^^^*^*" 
case  of  the  WotoTiga,  when  that  vessel  was  not  in  actual  danger, 
and  the  amounts  awarded  in  other  cases,  I  think  the  plaintiff  is 
entitled  to  350{.  and  his  costs.     Of  this  350{.  I  allot  25L  to  James 
Connors,  the  master  of  the  Britannia,  and  51.  to  Robert  Jones, 
her  deck  hand. 

Order  accordingly. 

Solicitors  for  the  plaintiffs:  Salter  A  Barker, 
Solicitor  for  the  defendants:   Wallace, 
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BUrXB  AVD  BAHXEB8— CcuA  credU  bond— 
Righi  qf  bank  to  atop  credit  toUhotU  notice^'] 
When  A  bank  grants  a  cash  credit  to  a  customer 
to  a  certain  specified  amount,  upon  receiving 
satisfactory  security,  it  incurs,  primd  facie,  a 
liability,  and  undertakes  an  obUgation  to  honour 
the  dnfts  of  the  customer  up  to  the  amount 
specified.  It  undertakes  such  obUgation  by  the 
▼ery  nature  of  the  transaction,  and  cannot  get 
rid  of  it  capriciously,  without  cause  and  without 
notice,  without  bein^  guilty  of  a  breach  of 
contract.  The  plaintiff*,  in  an  action  brought 
against  the  defendant  bank  for  dishonouringhis 
cheques,  gave  evidence  that  he  saw  the  defen- 
dants' manager,  when  the  latter  promised  to 
give  him  a  cash  credit  to  the  amount  of  2002.,  at 
a  rate  of  interest  agreed  u{>on,  on  his  procuring 
satisfactory  sureties.  Plaintiff  submitted  the 
names  of  sureties,  which  were  approved.  In 
answer  to  a  question,  the  defendants'  manager 
told  the  plaintiff  that  he  might  draw  the  whole 
amount  the  next  day  if  he  liked.  The  bond  was 
sign^  by  the  sureties,  and  the  plaintiff  operated 
on  the  credit  for  some  time,  when  the  defendants 
dishonoured  the  plaintiff's  cheques.  The  judge 
at  the  trial  nonsuited  the  plaintiff  on  the  ground 
that  the  defendants  were  not  bound  to  honour 
the  plaintiff's  overdraft  longer  than  thev  thought 
fit.  Held  by  the  Court  {Martin  C.J.  dissent- 
ins)  that  the  nonsuit  was  wronff.  Dawson 
V.  T]^  Bank  of  Nbw  Zealand  (No.  1)    •    164 

2.  Cash   credit   bond — What   notice    is 

sufficient  to  terminate  credit.]  The  plaintiff 
brought  this  action  to  recover  damages  for  the 
dishonour  of  cheques  drawn  by  him  on  29th 
December,  1882,  and  2Dd  and  3rd  January, 
1883,  on  a  cash  credit  allowed  him  by  the  de- 
fendant bank.  The  defence  was  that  the  cash 
credit  had  been  duly  terminated  by  notice. 
The  notice  relied  on  was  contained  in  a  corres- 
pondence between  the  plaintiff  and  the  defen- 
dants' manager,  as  follows: — On  19th  December, 
1882,  the  defendants'  manager  wrote  to  the 
plaintiff—"  I  have  again  to  state  that  vour 
account  does  not  suit  the  bank ;  and  I  have 
thereforeto  request  that  you  will  take  immediate 
steps  to  pay  off  the  overdraft."  On  22nd  De- 
cember the  plaintiff  wrote  to  the  defendants' 


manager—'*  However,  if  the  bank  so  desires  it, 
I  shall  take  steps  early  in  the  year  ooming  to 
discharge  my  obligations."  On  the  same  dav 
the  defendants'  manager  replied — "  It  is  for  this 
reason  that  I  must  ask  you  to  relieve  me  of  it 
(the  overdraft)  at  your  earliest  convenience." 
Three  bank  managers  gave  evidence  that  the 
letters  of  the  defendants'  manager  constituted 
sufficient  notice  to  the  plaintiff  of  the  intention 
of  the  bank  not  to  honour  any  more  of  the 
plaintiff's  cheques.  The  jury  returned  a  verdict 
for  the  defendants,  and  found  specially  that  the 
two  letters  of  the  defendants'  manager  put  an 
end  to  the  right  of  the  plaintiff  to  draw  cheques 
on  the  account.  Hela^  on  motion  for  a  Kule 
nisi  for  a  new  trial,  that,  under  the  circum- 
stances, the  sufficiency  of  the  notice  was  for  the 
jury  ;  and  that  their  verdict  was  warranted  by 
the  evidence.  Rule  refused.  Dawson  v.  Thb 
Bank  of  New  Zealand  (No.  2)        -       -    886 

BBTTIirO— CcwA  beUing-^ By-law  of  Jockey  Club 
—Allowing  betting  on  rcuxeourse—S9  Vic.  No. 
28,  ss.  1  k  4.]— A  by-law  of  the  Jockey  Club 
provided  that  no  person  shall  carry  on  the 
business  of  a  bookmaker  on  the  St.  Leger 
Reserve  until  he  shall  be  licensed  by  tiie  club, 
and  shall  have  complied  with  certain  conditions 
therein  set  forth,  and  imposed  a  penalty  for  the 
breach  of  the  by-law  conditions.  In  the  first 
case,  the  information  charged  D.  with  having 
carried  on  the  business  of  a  bookmiJLer  within 
the  St.  Leger  Reserve  without  having  complied 
with  the  conditions  of  the  by-law.  The  magis- 
trate who  tried  the  case  dismissed  the  charge 
on  the  ground  that  the  by-law  was  ultra  vires, 
as  repugnant  to  the  **BeUing  Act**  (39  Vic.  No. 
28,  8.  4).  Held,  that  the  magistrate  was  wron^, 
because  the  club  had  a  right  to  impose  condi- 
tions as  to  the  admission  of  persons  to  the  race- 
course, and  D.  had  no  right  to  set  up  as  a 
defence  that  the  by-law  was  uUra  vires.  White 
V.  Davm 96 

In  the  second  case,  D.  laid  an  information 
against  W . ,  the  chairman  of  the  Jockey  Club,  for 
luowingly  and  wilfully  permittin^acertain  place, 
to  wit,  a  portion  of  land  vested  in  him  as  chair- 
man of  the  club,  called  the  St.  Leger  Reserve, 
to  be  used  by  certain  persons,  to  wit,  C.  and 
others,  for  the  purpose  of  money  being  received 
as  and  for  consideration  for  securing  the  paying 
to  the  said  C.  and  others  of  certain  moneys  ou 
certain  events  relating  to  horse  races.  The 
evidence  showed  that  C.  was  a  bookmaker,  and 
that,  on  the  day  named  in  the  information,  he 
made  several  cash  bets  with  other  persons  in 
the  St.  Leger  Reserve.    It  also  appeared  that 
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th«  by-law  above  mentioned  was  paned  by  the 
dnb,  and  signed  by  W.  sa  chairman ;  that  C. 
wsa  licensed  under  the  by-law ;  but  he,  as  well 
as  otiier  licensed  bookmakers,  was  cantioned 
not  to  carry  on  cash  or  ticket  betting.  The 
maffistrate  convicted  W.,  and  fined  him  20^. 
Hddf  that  the  magistrate  was  wrong.  The 
kind  of  betting  prohibited  by  the  Belting  Act 
is  that  in  which  money,  or  some  valuable  thing, 
is  received  by  or  on  behalf  of  some  other  person. 
Bnt  there  wsa  no  evidence  that  the  word 
**  bookmaker"  was  restricted  to  persons  carry- 
ing on  betting  in  that  manner.  In  the  absence 
of  any  evidence  to  show  that  cash  or  ticket 
betting  was  meant  to  be  authorised  by  the  by- 
law, and  in  the  absence  of  evidence  that  W. 
personally  authorised  such  betting,  and  having 
regard  to  the  evidence  that  licensed  bookmakers 
were  told  not  to  carry  on  cash  betting,  the  con- 
viction was  wrong.    Davis  v.  Whits         -    96 

2.  Wagering.^See  Contract,  2. 

bul  or  LiDnre— ^M  Shippino,  i. 

BILL  or  BALE — Order  and  dispotUkm  oj  maol' 
venL—See  Insolvbnct. 

BOHD— CosA  credii  hofuL—See  Banks  and 
Bamkxrs,  1,  2. 


CISTIOSABI— 46  Vie.  No.  17,  9.  UL]  Not- 
withstanding a  444  of  the  Criminal  Law  Amend' 
metU  Act,  9k  certiorari  will  be  panted  where  a 
magistrate  hss  acted  without  jurisdiction.  In 
reKETES -        -    369 

CHUSCH— frt{/tf%  diaturhing  congregation, — 
See  Criminal  Law,  4. 

C0KKI88I0V— S'ee  Ecclesiastical  Law. 

COmOVS— /)e(2ica<ton  under  25  VicL  No,  1,  8. 
6,  and  25  Vic.  No.  2,  s.  29— Appointment  of 
trtutees  under  '^Commons  Art**  (36  Vie.  No.  23), 
sees,  2,  3  and  4— Common  vested  by  proclamation 
in  municipality — Power  of  council  to  make  hye- 
law9—''MunuApaUtie%AcC*{^i  Vic,  No.  12),sec«. 
153,  156.]  Ss.  153  and  156  of  *'  MunidpalUies 
Act"  (31  Vic.  No.  12)  authorises  municipal 
councils  to  make  by-laws  regulating  commons. 
Byss.  2,  3,  and  4  of  the  **  Commons  Act*'  {"^Q 
Vic  No.  23)  provision  is  made  for  the  appoint- 
ment of  trustees  of  commons,  who,  it  is  de- 
clared, shall  be  a  body  corporate  with  peipetual 
succession  and  a  common  seal.  Held,  that  so 
much  of  the  sections  of  the  Municipalities 
Actta  confer  power  on  the  council  to  regulate 
commons  is  repealed  by  the  later  enactment  in 
the  Commons  Act.  Trustees  of  the  Bourke 
common  (which  had  been  previously  reserved 
and  dedicated  under  the  **  Crown  Lands  Aliena- 
tion and  Occupation  Acts'*  of  1861,  were  ap- 
pointed after  the  passing  of  the  Commons  Actm 
1877.  In  1878  the  Bourke  municipality  was  pro- 
claimed, with  boundaries  including  the  lands 
dedicated  as  a  common.  In  1879,  by  proclama- 
tion, the  common  was  vested  in  the  Bourke 
municipality,  and  the  council  of  that  munici- 
pality made  bye-laws  for  its  regulation.  Held, 
on  special  case  stated  by  a  magistrate,  that  the 
council  had  no  power  to  make  such  by-laws,  as 
the  proclamation  of   1879,  purporting  to  vest 


the  common  in  the  municipality,  was  ii2fra  strei, 
the  common  then  being  vested  in  the  tnuteei 
previously  appointed  under  the  Commoms  A<t 
and  constituted  by  that  Act  a  corporstioB 
having    perpetual    succession.       FobiiTCi   v. 

WORMALL 451 


COVTBACT  OB  AGBEEHEBT— Jbiit^  intered- 
Parties.]  The  declaration  sUted  that  before 
the  makinff  of  the  agreement  sued  upon,  u 
agreement  had  been  made  between  M.,  n 
behalf  of  himself  and  the  plaintiffi  and  C.  oi 
behalf  of  himself  and  H. ,  to  form  a  company  asd 
to  work  certain  patent  rights.  And  the  ddtad- 
ants  agreed  with  the  plaintiffs  and  othen  tbit 
in  consideration  of  receiving  three-tenths  of  the 
interest  in  the  patent  rights,  they  would  do 
certain  work.  And  thereupon  an  agnenent 
was,  with  the  consent  and  knowledge  of  the 
defendants,  entered  into  between  M.  sad  E 
that,  on  certain  things  being  done,  M.  should 
form  a  company,  one- tenth  interest  to  belong  to 
K  the  plamtiff,  one-tenth  to  C,  one-tenth  ta 
M.,  three«tenths  to  defendant,  and  the  rensis- 
ing  four-tenths  to  be  sold  to  the  public  to  resiiH 
capital,  to  be  applied  amongst  other  msttoi  in 
payment  of  the  sum  of  500^  to  C,  600L  to  the 
plaintiffs,  and  1000/.  to  H.  Avermoit  that  the 
things  specified  had  been  done.  And  the 
defendants,  well  knowing  the  premiees,  asd 
being  desirous  of  obtaining  the  remainioff  four- 
tenths  interest,  it  was  thereupon  agreed  by  ud 
between  the  plaintifis  and  the  del endante  and 
M.  and  C.  (on  behalf  of  himself  and  H.),  that  in 
consideration  that  the  defendants  would  pay  to 
G.  2000/.,  BOOL  of  which  was  to  be  at  oooe 
handed  over  by  G.  to  the  plaintifb,  ai  the 
defendants  knew,  the  said  four-tenths  iaterat 
in  lieu  of  being  reserved  for  the  public,  shosM 
be  allotted  to  the  defendants^  Avennent  that 
the  four-tenths  interest  was  allotted.  Aver- 
ment of  performance  of  conditions  preoedesi 
Breach,  that  the  defendants  did  not  pay  the 
500/.  to  G.  Demurrer,  on  the  ground  that  the 
promise  alleged  was  a  promise  on  the  part  of 
the  defendants  to  pay  the  20002.  to  M.,  C.,  asd 
the  plaintiffs  jointly,  and  that  the  said  M.  asd 
G.  are  not  parties  to  this  action.  Held,  that 
the  contract  sued  on  was  a  joint  contract,  asd 
that  M.  and  G.  ought  to  have  sued  with  the 
plaintiffs.    Peabodt  v.  Barbon        -       -  ^ 

3. Wagering — Agreement  to  share  womm^ 

—14  Vict.  No.  9,  sec.  8.]   Cross  Demorrera.  D^ 
claration  stated  that  the  plaintiff  A.,  the  defend- 
ant B.,  and  one  G.  were  about  to  compete  at  a 
pigeon  match  for  a  prize  of  75^,  and  it  «■* 
agreed  between  them  that  each  should  make  a 
wager  with  third  parties,  backing  himself  to  via 
6001.  in  the  event  of  his  gaining  the  priis,  and 
that  if  A.,  B.,  or  G.  should  win  the  nm  he 
should  pay  one- third  of  the  amount  of  tfieeasie. 
and  of  the  said  sum  of  500/.,  to  each  of  theother 
parties.     Averment  that  A.,  B.,  and  C.  each 
made  a  wager  as  agreed  upon,  and  that  the 
defendant  B.  gained  the  prize,  and  recovered  the 
same,  and  also  the  sum  of  500/.  in  paymeotw 
the  said  wager  so  made  by  him.    Avermeat  of 
the  performance  of  all  conditions  preoedesi 
Breach,  that  the  defendant  did  not  pay  to  the 
plaintiff  one-third  of  the  amount  of  the  pri** 
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and  of  the  600^.  Demurrer,  on  the  ground  ihftt 
the  declaration  disclosed  an  agreement  by  way 
of  ffaming  or  wagering,  and  that  the  plaintiff 
could  not  recover  on  such  agreement,  and  that 
the  same  was  null  and  void,  and  that  the  con- 
sideration of  the  agreement  was  illegal.  Heldf 
that  the  agreement  sued  upon  was  separate  from, 
and  collateral  to  the  wagering  contract,  and 
that  the  plaintiff  could  recover  in  the  action. 
Judgment  for  the  plaintiff.  Johnson  v.  Undeh- 
wooD 88 

8b  Partiis — Husband  a/nd  w{/e^**Mar' 


ried  Women*8  PropeHy  Aet,**  42  Vic,  No,  11,  a, 
11.]  Demurrer  to  the  declaration.  T.  6.  and 
J.  B.,  his  wife,  sued  the  defendant  for  that  the 
female  plaintiff  was  possessed  of  separate  pro- 
perty; and  in  consideration  that  the  female 
plaintiff  would  accept  for  the  defendant's  accom- 
modation a  bin  of  exchange  drawn  by  the 
defendant  on  the  female  plaintiff  .  .  .  the 
defendant  promised  the  female  plaintiff  to 
indemnify  and  save  her  harmless  from  any  loss 
or  damaee  by  reason  thereof.  Averment :  that 
the  femfde  plaintiff  accepted  the  bill.  Breach  : 
that  the  defendant  did  not  save  her  harmless. 
Damage  :  that  the  female  plaintiff  was  obliged 
to  meet  the  bill  out  of  her  separate  property. 
Demurrer  on  the  ground  that  the  husband 
could  not  be  joined  in  such  an  action.  Hdd^ 
that  the  action  was  maintainable  in  the  names 
of  husband  and  wife.     Burton  v.  Cook       197 

4. Contract  Jor  gale  of  stations  with  sheep 

estimated  at  l4t,QO0.^8hart  delivery,]  Declara- 
tion on  an  agreement  by  which  the  defendant 
sold  to  the  plaintiff  two  stations,  together  with 
the  whole  of  his  sheep,  estimated  at  14,000,  for 
the  price  of  24  J  SOL  upon  the  terms  (inter  aUa) 
that  the  plaintiff  was  not  to  require  muster  and 
deliveij  of  the  said  sheep,  or  to  claim  compen- 
sation if  there  were  not  the  estimated  number 
on  the  said  stations.  Averment  of  performance 
of  conditions  precedent.  Breach  that  there 
were  not  14,0(X)  sheep  on  the  said  stations, 
but  a  much  less  number,  that  is  to  say, 
the  number  of  8808.  Ileld^  bad  on  demurrer. 
The  words  '<  estimated  at  14,000"  do  not 
show  a  sale  of  14,000  more  or  less.  By  the 
contract  the  plaintiff  purchased  the  whole  of 
the  defendui Vs  sheep  on  the  stations  for  a  lump 
sum,  and  he  cannot  recover  compensation  for 
any  deficiency  in  the  number.  Skivl  v. 
Bhown 289 

6.  Promise  to  pay  stamp  duty^Paymen^ 

under  ftndue  pressure  —  Consideration.]  The 
plaintiff  sold  his  station  to  the  defendant  for 
25,000/.;  half  the  purchase  money  to  be  paid 
down  and  the  balance  on  completion  of  the 
transfer.  The  deposit  was  paid,  and  an  agree- 
ment to  the  effect  above  stated  was  signed  by 
both  parties.  No  mention  was  made  in  the 
written  agreement  as  to  who  was  to  pay  the 
stamp  duty,  but  the  jury  must  be  taken  to  have 
fonna  that  the  plaintiff,  after  the  sale,  verbally 
promised  the  defendant  to  pay  it.  When  the 
parties  met  in  order  to  complete  the  transfer,  it 
was  aereed  that  the  def enaant  should  give  the 
plaintiff  an  order  on  Goldsbrongh  k  Ck>.  for  the 
balance.    Bat  the  defendant  refused  to  hand 


over  the  order  unless  the  plaintiff  save  him  a 
cheque  for  the  stamp  duty,  amounting  to  55/. 
This  the  plaintiff  did,  under  protest,  and 
brought  the  present  action  for  money  had  and 
received,  to  recover  the  money  which  ne  alleged 
he  had  paid  under  duress  and  without  considera- 
tion, it  was  admitted,  that  in  the  absence  of 
special  agreement,  the  defendant,  aa  purchaser, 
was  under  the  obligation  of  paying  the  stamp 
duty.  Verdict  for  the  defendant.  Beldt  that 
the  promise  made  by  the  plaintiff  was  without 
consideration;  and  that  the  stamp  duty  was 
paid  by  him  under  such  circumstances  of  undue 
pressure  as  entitled  him  to  recover  it  back  from 
the  defendant.  Verdict  set  aside  and  ordered 
to  be  entered  for  the  plaintiff  with  55/.  damages. 
Wkight  V,  Kkllt 897 

6.  Building    contract,  —  See    Monkt 

Ck>nNT8. 

COSTS— i?evietr  of  taxation,]  An  attorney  who 
has  sent  in  a  bill  of  coets  asking  for  payment  is 
not  precluded,  on  such  payment  being  refused, 
from  afterwards  sending  in  a  signed  bill  for  the 
same  services  for  a  much  larger  amount.  Be 
Macnamara's  Costs  (No.  1$     -       -       -    284 

Attendances  at  a  distance,]  An  attorney, 
employed  by  his  client  in  a  variety  of  matters, 
attended  at  an  arbitration  held  at  Denili- 
quin,  where  he  resided.  The  arbitration 
having  been  adjourned  to  Melbourne,  he  pro- 
ceeded there,  and  attended  the  further  sittioss 
of  the  arbitrators.  The  Prothonotary  having  dis- 
allowed the  costs  of  attendances  at  Melbourne, 
on  the  ground  that  the  arbitrators  having 
absolute  power  to  determine  the  matter  of  costs, 
the  attorney  ought  to  have  informed  his  client 
that  in  all  probability  he  might  not  be  allowed 
these  costs,  and  so  have  put  him  in  a  position 
to  decide  whether  or  not  he  would  incur  that 
expense, — Held,  on  review  of  taxation,  that  the 
Prothonotary  was  wron^j.  His  duty  was  to  deter- 
mine whether  the  services  had  been  rendered 
by  the  attorney  at  his  client's  request,  and  as  to 
what  amount  should  be  allowed  for  snoh  services. 
lb. 

Written  Authority,]  Other  items  were  for 
journeys  to  Sydney,  and  attendances  at  taxation 
there.  The  evidence  was  oonflictinff  aa  to  whether 
these  journeys  had  been  authorised  by  the  client. 
As  to  one  item,  the  evidence  of  the  attorney  that 
such  authority  was  given  was  corroborated  by  a 
clerk ;  as  to  the  other  item,  there  was  simply 
the  opposite  testimony  of  the  attorney  and  nis 
client.  There  was  evidence  that  the  client 
knew  that  his  attorney  was  in  Sydney,  and  was 
attending  the  taxation;  but  he  said  that  he 
agreed  to  allow  him  only  the  same  costs  as  if  a 
Sydney  agent  had  been  employed.  The  Pro- 
thonotary disallowed  the  attorney's  claim,  only 
allowing  him  the  costs  which  a  Sydney  agent 
would  have  charged,  on  the  ground  that  in  the 
conflict  of  testimony  it  lay  on  the  attorney  to 
show  a  written  authority.  Held,  that  the  Pro- 
thonotary was  wrong  in  so  holding,  and  that  he 
should  determine,  from  the  surrounding  circum- 
stances, on  which  side  was  the  balance  of  testi- 
mony,   lb. 
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In$truUkm  far  brief  in  Equity  wit,]  The 
attorney  charged  a  ram  of  52Z.  10<.  for  in- 
stmotions  for  brief  in  an  Equity  snit.  The 
Prothonotary  disallowed  all  but  3/.  3«.,  on  the 
report  of  the  Master  that,  by  the  practioe  of 
taxation  in  Eanity,  no  more  than  that  sum  was 
allowed.  Hud^  tiiat  the  costs  of  instmctions 
for  brief  in  an  Equity  snit  could  not  be  rigidly 
limited  to  the  amount  of  3/.  3s.    lb. 

No  partieulars  in  bill]  In  the  bill  of 
costs  was  an  item  for  money  paid  to  a  Sydney 
agent;  but  no  particulars  were  given.  It  was, 
however,  stated  on  taxation  how  the  item  was 
made  np.  There  was  a  conflict  of  evidence  aa 
to  whetner  this  payment  was  authorised.  The 
Prothonotary  allowed  the  amount.  HM,  that 
the  Court  would  not  go  behind  the  determina- 
tion of  the  Prothonotwy.    lb, 

2.  — •  Appeal  to  Privy  Council, — Bee  Privy 
CoDNOiL  Appsax,  2. 

CEimVAL  LAW  —  "Criminal  Law  Amend- 
meni  Aely  46  Vic.  No.  17,  «.  470— i?f^A<  of  pn- 
9oner  to  make  ttatement.]  It  is  not  necessary 
for  the  presiding  judge  to  tell  the  ptrisoner  that 
he  may  make  a  statement,  nor  is  it  necessary 
for  the  prisoner  to  claim  his  right  to  do  so. 
The  prisoner  has  a  right  to  make  his  statement 
to  the  jury,  and  where  the  judge  refused  to 
allow  him  to  do  so,  the  conviction  was  quashed. 
Rboina  v.  Ibyikb  •        -        -        -      316 

a. Evidence  of  illegally  wing—Prisoner 

teen  driving  a  horse  with  hdbles  on  its  neck.] 
Prisoner  was  seen  driving  a  horse  with  four  or 
five  pairs  of  hobbles  on  its  neck,  which  he  took 
off.  Heldj  that  there  was  sufficient  evidence  of 
user.  What  is  sufficient  circumstantial  evi- 
dence of  user  considered.  Rbqina  v,  M'Kxn- 
£U -        -        -      219 

9.  —  Lareeny^FeUmioudy  receiving— Proof 
of  property  in  goods  stolen — **  Criminal  Law 
Amendment  Act"  s.  423.]  The  prisoner  was 
charged  with  receivins  goods,  the  property  of 
T.,  knowing  them  to  have  been  stolen.  It  was 
proved  that  the  goods,  consisting  of  a  quantity 
of  boots  and  shoes,  were  stolen  from  a  wharf, 
and  that  the  prisoner  feloniously  received  them. 
In  proof  of  the  ownership  of  the  goods,  the 
Crown  called  the  agent  of  T.,  who  said  that  T. 
were  large  manufacturers,  in  England,  of  boots 
and  shoes,  and  that  he  was  their  Sydney  agent ; 
that  the  marks  on  the  trunks  found  in  the  pri- 
soner's possession  corresponded  with  the  marks 
put  upon  T.'s  goods,  ana  that  the  goods  were 
T's  make.  Held^  that  the  evidence  was  in- 
su.fficient  to  prove  that  the  goods  stolen  were 
the  property  of  T.  Sec.  423  of  the  *'  Criminal 
Law  Amendment  Act"  provideB  that  : — "  Upon 
any  case  being  reserved,  no  conviction  or  judg- 
ment thereon  shall  be  reversed,  arrested,  or 
avoided  in  any  case  so  stated,  unless  for  some 
substantial  wrong,  or  other  miscarriage  of  jus- 
tice":— Held  (  Windeyer  J.  dissenting),  that  the 
proof  of  the  property  in  stolen  goods  being 
material  in  order  to  constitute  the  offence  with 
which  the  prisoner  was  charged,  the  Court 
could  not  say  that  the  failure  to  prove  the  pro- 
perty as  laid  was  not  a  substantial  wrong  to  the 


prisoner.   The  oonviotion  wm  quashed.  RianrA 
V,  Isaacs 


4«  WH/itUy  disturbing  a  religious  congre- 
gation.] It  is  an  offence  at  Common  Iaw, 
punishable  by  fine  or  imprisonment  or  by  botii, 
wilfully  to  disturb  a  congregation  aaaembled  for 
the  purpose  of  religions  worship.  The  defen- 
dants were  oonvictM  on  an  information  whidi 
charged  them  with  wilfully  and  contemptnonsly 
disturbing  a  certain  congregation,  to  wit,  a  con- 
gregation of  members  of  uie  Salvation  Army, 
then  and  there  lawfully  assembled  for  the  pur- 
pose of  public  worship.  The  distoibaaee  wss 
created  by  the  defenoants,  assembled  in  the 
vicinity  of  a  building  where  the  members  of  the 
Salvation  Army  were  conducting  a  reli^oos 
service.  Held,  that  the  conviction  waa  nght 
Rbgina  v.  Daruno 405 

5.  False  pretences—A!^   Vic.  No.  17,  s. 

141.]  The  prisoner  T.  was  convicted  on  sn  in- 
formation charging  him  with  having  obtained 
1(U.  from  M.  partly  by  a  false  pretence  end 
partly  by  a  false  promise,  as  follows: — "  That 
he  did  wilfully  and  falsely  pretend  that  he,  the 
said  T.,  then  owed  G.  the  sum  of  ICU.  and  did 
then  wilfully  and  falsely  promise  to  the  said  IL 
that  if  he  uie  said  M.  would  give  to  him  the 
said  T.  the  sum  of  10^  to  pay  the  said  6.,  be, 
the  said  T.,  would  pay  the  same  to  the  said  G. 
and  immediately  havmg  done  so  would  repay 
the  said  sum  of  KM.  to  the  said  M."  At  the 
time  of  making  the  false  representation  charged 
the  prisoner  did  not  owe  G.  any  money  at  sll. 
Held  {Martin  C.J.  dissenting),  that  the  con- 
viction was  good.  A  false  statement  of  so 
existing  fact,  coupled  with  a  false  promise  ss  to 
future  conduct,  was  alleged  and  proved  by 
which  the  prosecutor  M.  was  induosd  to  pert 
with  his  money;  and  by  sec.  141  of  the 
**  Criminal  Law  Amendment  Ac^  it  is  im- 
material whether  the  money  was  obtained  bv 
the  false  pretence  alone,  or  partly  by  the  fslae 
pretence  and  partly  by  the  fuse  promise.  Con- 
viction uphelo.    BiGiNA  V.  Thobland     -    419 

6.  Information  charging  capital  ofena 

on  a  girl  under  ten — Finding  that  girl  was  over 
ten  and  under  fourteen,  and  that  the  prisoner 
was  guilty  of  an  assault  with  intent — Ctiminal 
Law    Amendment    Act,    ss.    41,    42,    369,   J: 
374.]      Prisoner  was  tried  on  an  infomution 
under  sec.  41,  charging  him  with  having  hid 
carnal  knowledge  of  a  girl  under  the  age  of  teo 
years.    The  jury  found  that  he  waa  guilty  of  sn 
assault  with  an  intent  to  have  carnal  knowledge 
of  the  girl,  and  that  the  girl  was  over  ten  yesis 
of  age,  and  under  the  age  of  fourteen.    By  sec. 
374:— "Where,  on  the  trial  of  any  person  for 
any  felony  .    .    .  the  jury  are  not  satisfied  that 
he  is  guilty  thereof,  but  are  satisfied  that  he  ii 
guilty  of  an  assault  with  intent  to  commit  the 
same,  the  jury  may  acquit  him  of  the  offence 
charged,  and  find  bun  guilty  of  such  assault  and 
he  shall  be  liable  to  punishment  accordingly." 
By  sec.  369: — '*  Where,  upon  the  trial  of  a  perMD 
for  carnally  knowing  a  girl  under  the  age  of  ten 
years,  the  jury  are  satisfied  that  she  was  over  or 
above  that  age,  but  under  fourteen  yesn,  snd 
that  the  accused  had  carnal  knowle^  of  such 
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girl,  the  jury  may  specially  find  theBe  facta,  and 
ne  ihall  be  liable  to  ponishment  accordingly." 
Jffdd  {Innta  J.  dlBsenting),  that  the  prisoner 
was  not  on  his  "  trial  **  within  the  meaning  of 
eee.  374,  for  the  offence  of  camallv  knowing  a 
girl  between  the  ages  of  ten  and  fonrteen,  and 
that,  therefore,  he  could  not  be  convicted  under 
that  section  of  an  assault  with  intent  to  carnally 
know  such  girl.  The  conviction  was  quashed. 
Bkoina  v.  Buzzart 410 

7.  Evidence  —  Deposition    of  prisoner 

at  inqttest  —  Griminal  Law  Amendment  Act, 
8.  361.]  The  prisoner  was  arrested  the  day 
before  the  inquest  on  a  charge  of  murder. 
He  was  present  at  the  inquest,  and  after  being 
duly  cautioned  he  gave  his  evidence  voluntarily 
and  without  objection.  His  deposition  simply 
amounted  to  a  statement  that  he  had  never  seen 
the  deceased  before  he  saw  him  dead.  At  the 
trial  of  the  prisoner  for  the  murder,  his  deposi- 
tion was  put  in  evidence  against  him.  The 
prisoner  havine  been  found  guilty  of  man- 
slauffhter, — IIMt  on  special  case  reserved,  that 
the  aeposition  was  rightly  received  in  evidence. 
The  law  as  laid  down  in  K.  v.  Meehan  (8  S.C.R. 
289),  and  other  cases,  is  not  altered  by  sec.  361 
of  Criminal  Law  Amendment  Act,  Further,  the 
statement  made  by  the  prisoner  after  the  arrest 
was  not  made  '*  after  a  charge  had  been  pre- 
ferred against  him  "  within  the  meaning  of  that 
section.  Conviction  upheld.   B.  v.  M'CoY.  -  489 

8. Having  stolen  caUle  in  hia  possession — 

aiding  and  abetting^^See  Poltck  Acts. 

CROWN  GRANT  —Parcels  —  Misdescriptiofi  of 
boundary.]  The  applicant  having  sought  to  bring 
certain  land  comprised  in  a  Crown  grant,  made 
to  Munro  in  1840,  under  the  provisions  of  the 
Real  Property  Act,  the  caveator  entered  a  caveat 
claiming  part  of  the  said  land  under  a  previous 
Crown  grant  made  to  M '24 ally  in  1821.  The 
description  of  the  land  granted  to  M  'Nally  was 
•'Thirty  acres.  .  .  bounded  on  the  north  by 
farms  bearing  £.  35"  N.;  on  the  N.K.  by  a  line 
bearing  S.  30'*  E.,  15  chains ;  on  the  S.E.  by  a 
line  bearing  S.  35"*  W.  to  the  public  road ;  and 
on  the  S.W.  by  that  road."  The  area  included 
within  that  description  was  about  45  acres. 
Held,  that  the  Court  could  not  read  the  des- 
cription of  the  south-eastern  boundary  as  a  line 
W.  35""  S.,  so  as  to  make  it  parallel  to  the  north- 
western boundary.     Fisher  v.  Gaftmet  •    376 

Proviso  inCrown  grant  that  an  alienation  within 
flee  years'  grant  shall  be  void.]  The  grant  to 
M'Nally  contained  a  proviso  that  the  "said 
M'Nally     .     .     shall   in  no  wise     .  sell 

alienate  or  transfer  any  part  or  parcel  of  the  land 
hereby  granted  within  the  said  term  of  five  years, 

.  .  otherwise  the  whole  of  the  said  land  shall 
revert  to  the  Crown,  and  the  grant  hereby  made 
thereof  shall  be  held  and  deemed  nuU  and  void." 
M'Nally  alienated  within  the  five  years.  HeUl, 
that  by  the  proviso,  the  grant  was  voidable  only 
at  the  option  of  the  Crown,  and  that  such 
avoidance  must  be  evidenced  by  entry  or  by 
inquest  of  office.     lb, 

CROWN  LkSBB-i-Conditional  purchase  qfpart 
of  meojfured  portion  contcuning  improvemettfti — 
39  Vic,  No.  13,  8,    16.]      Phiintiff  applied  to 


conditionally  purchase  68  acres,  part  of  a  mea- 
sured portion  of  208  acres.  The  Commissioner 
for  Crown  Lands  su^ested  that  if  the  plaintiff 
applied  for  the  remaming  part  of  the  measured 
portion  as  an  additions  selection  to  the  one 
already  made  by  him,  no  survey  by  way  of  sub- 
division would  be  re<juired.  This  the  plaintiff 
did.  This  part  contained  improvements  ,to  the 
value  of  74/.  Held,  that  the  plaintiff's  addi- 
tional selection  was  bad.  He  could  not  select 
the  whole  measured  portion,  because  it  con- 
tained improvements  to  the  value  of  40/.;  and 
supposing  that  the  facts  proved  amounted  to  an 
authority  by  the  Minister  to  make  a  subdivision, 
section  16  of  39  Vic.  No.  13  does  not  give  the 
Minister  power  to  subdivide  a  measured  portion 
so  as  to  allow  of  the  conditional  purchase  of  land 
containing  improvements  to  the  value  of  401. 
Semhle,  that  the  Minister  must  subdivide  before 
an  application  can  be  made  to  select  part  of 
a  measured  portion  containing  improvements. 
HouoH  V.  Whtitt 269 

3. Vatidity  qf  title  o/tran^eree/rom  holder 

o/certijicateaji  against  prior  conditional  purchase. 
See  Real  Pbopkbtt  Acts,  2. 

CUSTOM— iS^ee  Principal  and  Aqsnt. 

CUSTOMS  DUTIES— 42  Vic.  No.  19,  s,  48— 
Landing  of  goods  under  permit — Duty  of  master 
to  store  goods  —  Pleading  —  Cross  demurrers,] 
The  action  was  brought  by  consignees  against 
the  master  of  the  vessel,  in  the  fourth  count 
it  was  stated  that  the  plaintiffs  passed  entries 
for  tibe  goods  before  the  expiration  of  twenty- 
four  hours  from  the  report  of  the  ship,  and  that 
the  defendant  landed  the  goods  under  a  permit, 
and  within  the  twenty-four  hours  and  before 
the  passing  of  the  entries  by  the  plaintiffs  ;  and 
that  the  defendant,  contrary  to  his  duty  in  that 
behalf,  did  not  place  the  goods  when  landed 
under  the  charge  of  a  wharfinger  or  warehouse- 
man approved  by  the  Collector  of  Customs,  but 
left  the  goods  unprotected,  whereby  the  said 
goods  became  damaged.  The  fifth  count  did 
not  state  that  the  goods  were  landed  by  virtue 
of  a  permit,  but  alleged  that  they  were  landed 
before  the  expiration  of  the  twenty-four  hours, 
and  before  the  plaintiffs  passed  entries,  and 
then  stated  that  "  it  then  became  the  duty  of 
the  defendant,  as  master  of  the  said  ship,  to 
take  due  and  proper  care  of  the  goods,  when  so 
landed  and  aischarged  as  aforesaid."  Aver- 
ment of  breach  of  such  duty,  and  consequent 
damage.  The  sixth  plea  stated  that  the  goods 
were  shipped  under  a  bill  of  lading  by  which 
they  were  to  be  landed  in  like  good  order  and 
condition,  &c.,  certain  perils  and  casualities 
excepted,  amongst  others  "  loss  or  damage^  re- 
sulting from  .  .  .  insufficiency  in  packing, 
or  in  strength  of  packages,  sweating,  evapora- 
tion, or  decay,  effects  of  climate  or  heat  of 
holds,  neglect,  default,  or  error  in  judgment  of 
the  mast^,  mariners,  engineers  or  others  in  the 
service  of  the  owners."  Averment,  that  the 
alleged  damage  was  loss  and  damage  from  the 
said  causes  and  perils.  The  seventh  plea 
stated  that  the  goods  were  carried  under  a  bill 
of  lading  made  by  the  defendant,  whereby  it 
was  agreed  that  the  goods  should  be    .     .     .    j_ 
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delivered  ftt  Sydney,  ftc.,  and  that  the  said  de- 
livery at,  Ac.,  sboold  be  £rom  the  said  ihip's 
deck,  at  her  anchorage,  where  the  defendant's 
responubility  should  cease.  Averment,  that 
the  said  aliased  damage  was  caused  and  took 
place  after  the  goods  were  delivered  from  the 
said  ship's  deck  at  her  anchorsffe  at  Sydney 
aforesaio,  and  not  otherwise.  Seld,  that  the 
fourth  count  was  good.  By  sec.  48,  a  duty  im- 
posed on  the  master  landing  goods  under  a  per- 
mit before  the  expiration  of  twenty-four  hours 
from  the  report  of  the  vessel,  and  before  entries 
were  passed  by  the  consignee,  to  place  the 
goods  so  landed  in  the  hands  of  a  wharfinger  or 
warehouseman  approved  by  the  collector.  But, 
heldf  that  the  fifth  count  was  bad.  No  obliga- 
tion is  imposed  by  Common  Law  or  by  statute 
on  the  master  of  a  ship  to  take  care  of  goods 
landed  before  report  or  entry.  His  duty 
towards  the  consignee  depends  on  the  terms  of 
the  contract  between  them.  Heid,  also,  that 
the  sixth  plea  was  good.  If  defendant  made 
out  that  the  damage  caused  came  within  the 
exceptions  mentioned  in  the  plea,  he  is  entitled 
to  a  verdict.  HM,  also,  that  the  seventh  plea 
was  good.  The  question  whether  the  delivery 
was  such  as  was  contemplated  by  the  contract 
contained  in  the  bill  of  lading,  was  for  the 
determination  of  the  jury.  The  plea  contains  a 
sufficient  statement  that  the  goods  were  de- 
livered at  Sydney.  Judgment  for  the  defend- 
ant.   HsTDB  V.  Swan  (No.  1)  -  146 


BWAMATIOV  —  Slander.  —  See  Nkw  Trial, 
P&iYY  Council  Appeal. 

DI8TSICT  COVKT—Practice  on  appeal,]  On 
the  hearing  of  an  appeal,  the  Court  will  look 
only  at  the  judge's  notes,  where  a  copy  of  such 
notes  is  produced,  verified  by  affidavit  uncon- 
tradicted by  the  other  side.  Burrell  v. 
Hakloh 238 


9. 


'  Jurisdiction — AcUon  arising 
abroad.    See  Practice,  2. 

DOa  ACTS  — 6  Wm.  IV.,  No.  4,  e.  10—39  Vic. 
No.  6,  8.  9 — D^endant  keeper  of  dog — Dog 
kept  by  servant  of  d^endant,  ]  In  an  action  under 
s.  9  of  39  Vic  No.  6,  it  was  proved  by  the 
plaintiff  that  two  dogs,  which  had  entered 
plaintiff's  land  and  killed  his  sheep,  had  been 
seen  tied  up  on  defendant's  land,  and  that  they 
followed  defendant  and  his  wife.  The  defen- 
dant proved  that  the  dogs  had  been  lent  by  one 
E.  to  B.  for  hunting  near  defendant's  land ; 
that  after  the  break-up  of  the  hunting  party  the 
dogs  were  left  with  B.,  who  remained  to  fulfil  a 
contract  with  the  defendant  to  scrub  his  land. 
Verdict  for  the  plaintiff.  Held^  that  the  verdict 
was  right.  The  Act  39  Vic.  No.  6,  is  in- 
corporated with  and  must  be  read  as  part  of  6 
Wm.  IV. ,  No.  4,  and  sdenJUr  need  not  be  proved. 
The  latter  part  of  8.  10  of  the  concluding  Act 
applies  to  the  other  provisions  of  that  statute, 
and  renders  the  keeper  of  a  dog  liable  to  be  sued 
in  damaffes  for  injuries  caused  by  it,  whether 
kept  for  his  own  use  or  that  of  another.  There 
was  also  evidence  that  the  dogs  were  kept 
bv  a  servant  of  the  defendant.  Strachan  v. 
M'Lbod 191 


ECCLESIASTICAL  ULlf^Agead  of  CwnOor- 
aommiMMm— 11  Vie.  No.  24,  w.  10, 15]  H.  was 
appointed  by  the  Curator  of  Intestate  Eststei 
his  aeent  in  Bathurst,  for  the  purpose  of  manag- 
ing ^e  estate  of  B.  The  Curator  having  de- 
termined to  sell  the  Bathurst  business,  H.  pat 
himself  in  communication  wiUi  several  penone, 
with  the  view  of  finding  a  purchaser  for  it.  Hw 
Curator,  however,  dis]^)eed  of  the  business  by 
public  tender  in  Sydney,  to  J.,  who  had 
managed  the  Bathurst  business  during  the 
lifetime  of  B.,  and  after  his  death  under  tiie 
direction  and  superintendanoe  of  H.  iTeU, 
that  H.  was  not  entitled  to  any  oomnuaskm. 
The  Statute  (11  Vic.  No.  24)doesnotauthonR 
the  Curator  to  make  any  payment  to  an  agent 
employed  by  him  except  a  pajrment  of  3  per 
cent,  commission,  and  then  only  where  a  sale  is 
concluded  by  such  agent  either  directly  or  by 
some  act  done  by  him,  or  some  person  acting  for 
him.    i?«  Butterworth's  Estate    -       -     " 


EMPL0TSB8'  LIABILITY  ACT— (46  VicLNo,^ 
s.  9)— Seamen  not  inthin  the  enadmenL]  Sec  9 
of  the  ''Employers  LiabUity  Act"  enacts  that  the 
expression  "workman"  means  a  rail  way  servant, 
and  any  other  person  who,  being;  a  labourer, 
servant  in  husbandry,  journeyman,  artifioo', 
handicraftsman,  miner,  or  otherwise  engaged  in 
manual  labour  .  .  .  has  entered  into  cr 
works  under  a  contract  with  an  employer. 
Heldf  that  a  seaman  employed  on  board  a  vend 
does  not  come  within  the  above  definition  of  a 
*'  workman."  Therefore,  in  an  action  by  a  sesr 
man  to  recover  damages  for  personal  injaries 
sustained  by  him  while  working  on  board  one 
of  the  defendants'  vessels,  and  caused  by  the 
negligence  of  the  defendants'  servants,  a  verdict 
for  the  plaintiff  was  set  aside,  and  it  wis 
ordered  tnat  a  verdict  be  entered  for  the  defen- 
dants. Hanson  v.  The  Austkai.asian  Stbim 
Navigation  Company    -       -        -       -     447 

ESTOPPEL — Trespass —RepreseMlation  qfonmer 
ship  of  sheep — Estoppel  by  cofidttct — Practice  w 
District  Court  apptcds,]    On  the  hearing  of  a 
motion    to    make     absolute    a    rule    to    set 
aside    a    verdict    in    a    District    Court,    the 
Supreme  Court  will  look  only  at  the  jndge'i 
notes,  where  a  copy  of  such  notes  has  been  pro- 
duced, verified  by  affidavit  uncontradicted  by 
the  other  side.    Affidavits  will  not  be  receited 
for  the  purpose  of  showing  what  was  the  en- 
dence  given  at  the  trial.     In  an  action  in  a 
District  Court  for  trespass  committed  on  plain- 
tiff's land  by  defaidant's  sheep,  plaintiffs  en- 
deuce,  as  stated  in  the  judge's  notes,  was,  that 
he  found  three  hundred  sheep  on  his  land.    He 
saw  the  defendant,  and  asked  him  if  he  bad 
any  sheep  on  his  land.     Defendant  said  that  his 
son  would  be  home  and  could  see,  and  that  if 
the  sheep  were  his,  his  son  would  know  theoL 
Plaintiff  said  he  had  the  sheep,  and  would  take 
them  to  the  pound.     Defendant's  son  canse  and 
took  away  the  sheep  as  his  father's.    Plaintifi's 
attorney  tiled  an  affidavit  that  the  evidence  wis, 
that  plaintiff  said  to  defendant,  '*Are  these 
your  sheep  ?  because  if  not  I  am  going  to  im- 
pound them."    Defendant  answered,  "  My  MO 
will  know  when  he  comes  home.     I  will  send 
him  down.     Willyou  wait  an  hour?"'    Plaintiff 
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waited  an  hour,  and  defendant's  son  came  and 
claimed  the  sheep,  and  took  them  away.  The 
defendant  at  the  trial  swore  that,  at  the  time 
of  the  trespass,  he  had  no  sheep  at  all.  His 
Honour  the  District  Court  Judge  gave  a  verdict 
for  the  plaintiff,  holding  that  the  defendant 
was,  by  his  conduct,  estopped  from  denying 
that  the  sheep  were  his.  Hdd,  that  the  ruling 
was  erroneous.  Neither  the  evidence,  as  appear- 
ing on  the  judge's  notes,  nor  the  version  given 
by  the  plaintiff's  attorney  showed  that  the 
defendant  claimed  the  sheep  as  his,  or  that  he 
authorised  his  son  to  make  such  claim.  The 
plaintiff  did  not  give  up  his  right  to  impound  on 
the  strength  of  any  representation  made  by 
the  defendant.  Verdict  set  aside,  and  nonsuit 
entered,  with  costs.  Burrell  v.  Hanlon     338 

EVIDBHCIS— ife«ctt^iono/deed6ya«oni«y— Proo/ 
of  existence  of  power-of-atU>rney — JEhuUnce  of 
l-osa.]  In  an  action  of  ejectment,  the  plaintiff, 
in  order  to  prove  his  documentary  title,  put  in 
evidence  two  deeds.  The  first  was  a  transfer 
of  a  mortgage,  dated  1846,  from  T.,  M.,  and  D. 
(members  of  a  firm),  to  T.  and  D.  on  M.  leavioff 
the  firm.  This  deed  purported  to  be  executed 
by  "  M.  by  D.  his  attorney,"  and  the  attesta- 
tion clause,  signed  by  B.,  witnessed  that  the 
deed  was  executed  by  virtue  of  a  "power-of- 
attomey,  dated  1845  (a  true  copy  of  which  is 
hereunto  annexed),  in  the  presence  of  B.'' 
Annexed  to  the  deed  was  what  purported  to 
be  a  true  copy  of  the  power-of-attomey, 
attested  by  B.  as  correct.  The  second  deed 
was  dated  1847,  and  was  a  conveyance  by  D. 
and  M.  by  his  attorney  D.,  and  contained  a 
similar  attestation  clause  to  that  affixed  to  the 
deed  of  1846.  Evidence  was  given  by  K.  (who 
had  been  in  the  office  of  the  firm  for  twenty- 
six  or  twenty-seven  ^ears,  and  is  now  a  mem- 
ber of  the  firm  which  represents  the  original 
firm  of  T.,  M.,  and  D.)  that  he  had  made 
diligent  search  amongst  the  papers  of  the  firm 
since  1845,  and  had  failed  to  discover  the 
original  power-of-attorney.  Held,  by  Martin 
C.J.  {Innes  J.  dissenting)  that  where  a  deed 
thirty  years  old,  purporting  to  be  executed  by 
attorney,  is  produced  from  the  proper  custody, 
it  proves  itself  primd  fade,  and  may  be  put  in 
evidence  without  proof  of  the  existence  of  the 
power-of -attorney.  But  held,  hj  Martin  C  J.  and 
Innea  J.,  that  there  was  evidence  of  the 
existence  of  the  power-of-attomev,  and  that 
proof  had  been  given  of  search  having  been 
made  sufficient  to  admit  secondary  evidence  of 
its  contents.    Clissold  v,  M'Mahon      -        61 

8. Statement  of  prisoner.^See  CBnairAL 

Law,  1. 

8.  Of   illegally  uttinff,-^See    Criminal 

Law,  2. 

4.  Of  properly   in    goods   stolen. — See 

Criminal  Law,  3. 

6.  Of  disturbing  a   religious  congrega- 
tion,—Su  Criminal  Law,  4. 

6.  Deposition  of  prisoner, — See  Crimi* 

NAL  Law,  7. 

7.  Estoppel.— See  Estoppkl. 


EVIDSVCE— con^t/iue^. 

8.  Of  handwriting  of  aUesting  witness  to 

deed— Proof  of  power-qf-ajttomey,—See  Execu- 
tors and  Administratorb,  2. 

9.  Of  partnership.  See  Partnership. 

10. Evidence  read  from  judge's  notea. — 

See  New  Trial,  2 ;  Practice,  3. 

11. Telegrams. — See  Practice,  4. 

EXECUTORS  AND  ADMINISTRATORS— Potrer 
of  executors  to  sell  or  mortgage  real  estaiefor  the 
payment  of  debts  of  testator.]  T.  K.,  by  his 
will,  devised  his  real  and  personal  estate  to  his 
wife,  C.  K.,  to  divide  his  land  and  stock 
**  equally  amongst  my  children  as  she  may 
think  fit;  '*as  indicated  by  the  following 
words,  i.e.,"  she  is  to  act  for  my  children  as 
she  may  think  fit.  My  wife  is  to  have  her 
living  out  of  any  part  of  my  property,  as  she 
may  think  fit."  C.  K.,  by  her  will,  bequeathed 
her  personal  estate  to  a  trustee,  P.  J.  K.,  upon 
trust  to  sell  the  same  and  apply  the  pro- 
ceeds in  payment  of  her  debts;  and,  in 
case  her  personal  estate  should  be  insuffi- 
cient for  that  purpose,  she  charged  the 
payment  thereof  on  the  hereditaments 
thereinafter  devised.  She  then,  after  recitinff 
the  directions  in  her  husband's  will,  proceeded 
to  divide  the  real  estate  devised  by  him  amongst 
his  thirteen  children.  P.  J.  K.,  the  trustee  of 
this  will,  with  the  concurrence  of  three  of  the 
devisees,  executed  a  mortgage  to  mortgagees 
under  whom  the  defendants  claimed,  to  secure 
the  payment  of  12002.  and  interest.  This 
mortgage  deed,  after  setting  out  the  wills  of 
J.  K.  and  C.  K.,  recited  that  the  just  debts, 
funeral  and  testamentary  expenses  of  the 
said  J.  K.  and  C.  K.,  amounted  to  the  sum  of 
1200/.,  and  that  the  mortgages  had  agreed  to 
advance  the  sum  for  the  purpose  of  paying  off 
these  debts  and  expenses.  The  remaining  ten 
children  were  not  parties  to  this  mortgage 
deed.  The  plaintiffs  claimed  as  administrators 
of  the  estate  and  effects  of  one  of  these  ten 
children  by  virtue  of  "  HeaJ  Estate  of  Intestates 
Disinbution  Act"  of  1862,  ffeUl,  that  J.  K.,  by 
his  will,  authorised  C.  K.  to  apply  his  real  and 
personal  estate  to  her  own  use  tor  life;  but  her 
power  over  his  land  and  stock  was  limited  to 
the  making  of  an  equal  division  amongst  his 
children.  And  that,  as  J.  K.  made  no  mention 
in  his  will  of  any  debts  due  by  him,  his  execu- 
tors could  have  no  power  to  sell  or  mortgage 
his  real  estate  for  the  payment  of  any  such 
debts.  And  as  C.  K.  could  not  herself  have  so 
sold  or  mortgaged,  neither  could  her  executors 
or  trustees.    Park  v,  O'Donnell  -        •      109 


2.  Proof  of  title  qf  executors  to  real  estate 

— Probate — Evidence  of  handwriting  qf  attesting 
toitness  to  deed — Proof  of  power  of  attorney — 
Sequestration  by  executors — Real  estate  vested  in 
assignees.  ]  W  here  the  executors  have  full  power 
conferred  on  them  by  the  will  to  dispose  of  the 
real  estate  of  the  testator,  it  is  sufficient  for  the 
plaintiff  in  an  action  of  ejectment,  seeking  to 
prove  title  in  the  executors,  to  produce  probate 
on  the  will  granted  them.  In  order  to  prove  the 
execution  of  a  conveyance  of  real  estate  it  is 
sufficient   to    prove   the    handwriting   of    the 
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[N.  a  W.  K. 


attatting  witneas  to  the  deed,  and  to  give 
evidenoe  that  twenty  yean  ago  he  bad  diaap- 
peared  from  the  plaoe  where  he  waa  reaiding  at 
the  time  of  the  atteatation,  and  had  not  ainoe 
been  heard  of.  What  ia  aufficient  evidence  to 
prove  the  eziatenoe  of  a  power-of -attorney,  and 
that  authority  waa  given  by  it  to  execute  an 
inatmment  under  aea^  conaidered.  The  aeqnea- 
tration  by  the  ezecntora  and  tmateea  of  the 
eatate  and  effecta  of  the  teatator  operatea  to  veat 
in  the  official  aaaignee  the  legal  eatate  of  the 
teatator  in  all  hia  lands.  Lyons  v.  W.  B. 
Bajlsb  :  Sahb  v,  B.  Baker  :  Same  v,  Curry  282 


FALSI  fKWnacn—See  Crimival  Law,  5. 


GOLD  HnriVG  SSGULATIOVS— iS^ee  Miking. 


HU8BAVD  AMD  WlFM-^See  CoirrRAOT,  3. 


ILLIGALLT  USIIG— See  Criminal  Law,  2. 

nrSOLYEVCT— Ortier  and  diapoBtUon  qf  insol' 
vent,]  The  inaolvent  gave  to  the  plaintiff  a  bill 
of  aale,  by  way  of  mortgage  over  hia  atock-in- 
trade,  to  aeonre  money  advanced,  with  proviso 
that  on  ddanlt  in  payment  of  intereat,  the 
plaintiff  ahould  be  at  liberty  to  take  poaaeaaion 
and  diapoae  of  the  goods  mortgased.  The  bill 
of  aale  waa  resiatered.  The  inaolvent  being  in 
default,  the  plaintiff  took  posaeasion,  but  anch 
poaaeaaion  was  not  notorioua.  Later  on  the 
aame  day,  an  order  waa  made  aequeatratin^  the 
eatate  of  the  inaolvent,  and  the  official  assignee 
seized  and  sold  the  gooda  comprised  in  the  bill 
of  aale.  Heldy  in  an  action  by  the  plaintiff 
against  the  official  aaaignee  for  detention  and 
converaion,  that  the  goods,  at  the  time  of  the 
order  of  aequestration,  were  not  in  the  order  and 
disposition  of  the  insolvent.  A  Rule  nisi  to  set 
aside  a  verdict  for  the  plaintiff  waa  refused. 
Cohen  v,  Lloyd 83 

2. SequtstraJtion  by  txeaUcrs, — Set  Ex- 

B0X7T0RS  AND  ADMINISTRATORS. 

IVSUBAVCE— jPire  policy— Condition  that  the 
accounts  of  goods  lost  and  their  value  shall  be  de- 
livered within  Jifleen  days —  Wha^  constitutes  com- 
pliance  with  such  condition,]  The  plaintiff 
brought  an  action  on  a  policy  of  fire  insurance, 
one  of  the  conditions  of  which  was  that  the 
insured  should,  within  fifteen  days  of  the  loss, 
deliver  to  the  insurance  company  *'a8  particular 
an  account  as  might  be  reasonably  practicable 
of  the  several  articles  or  matters  damaged  or 
deatroyed  bv  fire,  with  the  estimated  actual  cash 
value  of  each  of  them  respectively  at  the  time  of 
the  fire,"  and  in  support  thereof  to  give  iJl 
vouchers  which  might  be  required.  It  appeared 
that  the  account  delivered  by  the  plaintiff  gave 
the  namea  of  the  peraons  from  whom  he  had 
purchaaed  gooda  aince  he  began  business,  with 
the  value  of  such  goods  set  opposite  to  each 
name;  also  the  value  of  goods  sold  by  him,  and 
of  the  salvage.  The  plaintiff  also  sent  to  the 
defendants  idl  his  books  and  vouchers.  Evi- 
dence was  given  that  the  account  fux^ished  was 


as  particular  and  detailed  an  acoonnt  aa  coeld 
have  been  given  within  the  time  limited  by  the 
policy.  The  judge  nonsuited  the  plaintifl^  oa 
the  ground  that  he  had  not  oomplied  vith 
the  condition  above-mentioned.  Hdd^  oa 
motion  for  a  new  trial,  that  the  nonanit  wm 
riffht.  The  aoooont  furnished  did  not  afeate 
what  artidea  were  deatroyed,  nor  did  it  stais 
their  value;  and  the  terma  of  the  conditioB  vse 
not  complied  with  bv  forwarding  to  the  defen- 
dants the  plaintiff*8  books  and  voachers.  Cool 
V.  The  SoomsH   Imperial  Insurance  Com- 


pany 


2. ConcealmaU  of  maUrial facts,]  Decla- 
ration on  policiea  of  fire  inaurance.  Plea,  that 
plaintiff  had  been  engaged  in  litigation  respect- 
ing the  property  insured,  and  that  litig^tioa 
hMl  been  determined  in  her  favour,  and  tiba 
plaintiff  ' '  had  reasonable  grounda  for  aQ^eetiiie 
and  did  auapect  that  f eloniooa  attempta  vooU 
be  made  to  aet  fire  to  the  aaid  property  by  cer- 
tain peraona  in  revenge,  for  the  aaid  pkintiff 
had  been  adviaed  to  enect  an  inanranoe  againsk 
fire,  and  to  give  notice  to  any  company  to  wkoai 
ahe  ahould  apply,  and  accordingly  made  appli- 
cation to  the  Union  Insurance  Company,  aad 
gave  such  notice,  but  withdrew  anch  appHcatioB 
and  afterwards  made  propoaala  to  the  defendaati 
and  obtained  the  aaid  pokciea  from  tiiem.  Aver^ 
ment  that  the  facts  were  material  and  were 
concealed  by  the  j^aintiff  from  the  defeodaats. 
Demurrer  on  the  grounds  that  the  alleged  facte 
were  not  material,  and  that  the  plea  did  not  state 
the  nature  of  the  alleged  grounds  for  reaaonable 
suspicion.  Held^  that  the  statement  in  ibe 
plea  that  the  plaintiff  **  had  reasonable  grouide 
for  suspectinff  and  did  suspect  that  felooioaB 
attempts  would  be  made  to  set  fire  to  the  said 
property  by  certain  peraona  in  revenge,"  wis  s 
ataiement  of  a  material  fact  which  ought  to 
have  been  communicated  to  the  defendants  at 
the  time  of  making  the  proposals  to  effect  an 
insurance.  But  held,  that  the  other  portion  of 
the  plea,  which  states  that  proposals  had  been 
previously  made  to  another  insurance  company, 
and  withdrawn,  was  not  of  itaelf  sufficient  to 
vitiate  the  policy.  Judgment  for  the  defen- 
dants.   Watt  v.  Union  Insurance  Co.     •   tt 

3. Fire  insurance — Average  claim — Traat' 

fer  qf  other  concurreM  policies,  ]  In  the  abeenee  of 
any  ezpreaa  atipulation,  there  ia  no  obligatioB 
on  the  part  of  the  insured  to  give  notice  to  the 
inaurera  of  the  lapsing  of  inauranoea  effected 
with  other  companiea,  and  noted  in  the  pcJiey 
aa  concurrent,  in  accordance  with  oonditiooi 
endoraed.  Where  such  lapse  took  place  before 
the  fire — Held^  that  the  insurers  were  not  en- 
titled, under  the  avera^  clause,  to  an  abatement 
pro  rata  of  their  liability.  Hordern  f.  Tn 
Commercial  Union  Assurance  Company 


A  whiguity  in  description  qf  buJUnlinQs,]  Actioa 
on  a  policy  of  fire  insurance.  The  deecriptioa  ia 
the  policy  of  the  premises  in  which  the  goods 
insured  were  situate  was  applicable  to  only  one 
building.  Two  numbers,  however,  were  men- 
tioned, which,  by  the  finding  of  the  jury,  mut 
be  taken  to  refer  to  two  buildings.  The  other 
expressions  used  in  the  policy  were  ambiguous. 
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A  policy  effected  with  another  company,  and 
leferred  to  in  the  defendants'  policy  as  oon- 
cnrrent,  contained  expressions  from  which  it 
might  be  ^thered  that,  bv  it,  the  goods  in  the 
two  bnildinffs  were  insured.  On  the  other  hand, 
the  pnmos^to  insure,  as  originally  sent  by  the 
pUuntins  to  the  defendants,  contained  only  one 
namber,  and  clearly  described  only  one  build- 
ing, but  a  second  number  was  afterwards  added 
in  pencil.  Held  {FauceU  J.  dissenting),  that 
these  facts  and  other  circumstances  showed  that 
the  intention  expressed  by  the  policy  was  to 
insure  the  goods  in  the  one  buUding  only.    lb. 

Joint  occupancy.]  By  a  condition  endorsed 
on  the  policy,  the  applicant  shall  specify 
in  writing  by  whom  the  premises  insured 
ere  occupied ;  "  and  if  such  specification  do 
not  truly  and  circumstantially  describe  the 
property  and  the  several  particulars  regardinff 
the  same  as  aforesaid,  so  that  the  nature  and 
dM[ree  of  the  risk  may  be  justly  estimated,  the 
poUcy  of  insurance  thereon  shall  be  null  and 
void."  Part  of  the  premises  insured  were 
occupied  by  one  B.  as  a  wholesale  grocery  store, 
but  no  notice  of  such  joint  occupancy  was  given 
in  the  policy.  Ifeldf  unanimously,  that  on  a 
plea  stating  the  above  facts,  the  defendants 
were  entitled  to  the  verdict,  although  the  jury 
had  found  that  the  fact  of  B.'s  occupancy  did 
not  increase  the  risk.     lb, 

4. Fireinaurance-'-Clause  limiting  licLbility 

to  rateable  proportion  of  Iobs  where  property 
insured  elsewhere— Proqf  that  other  policies  were 
in  force  at  time  of  loss—*'  D^auU  or  repudiation" 
of  other  companies.]  The  plaintiffs  insured  with 
the  defendants  against  loss  by  fire.  One  of  the 
conditions  of  the  policy  was  as  follows: — *' And 
in  no  case  where  any  property  insured  by  this 
policy  is  insured  elsewhere  shall  this  company 
be  liable  to  pay  more  than  their  rateable  propor- 
tion of  the  loss  or  damage  .  .  .  and  without 
reference  to  the  defaalt  or  repudiation  of  any 
other  insurance  company.  And  the  payment  of 
premium  of  such  other  insurance  shall  be  held 
as  conclusive  evidence  that  the  same  has  been 
effected  within  the  meaning  of  this  clause."  At 
the  time  of  effectinff  the  insurance  the  plaintifis 
gave  notice  that  they  had  insured  in  the  C. 
Company.  One  of  the  conditions  of  the  C. 
Company's  policy  was,  "  That  persons  who  have 
insured  property  with  this  company  shall  give 
notice  of  any  other  insurance  slready  made  or 
which  shall  afterwards  be  made  elsewhere  on 
the^  same  property  .  .  .  otherwiae  such 
policy  or  policies  shall  be  void  ;  provided,  how- 
ever, that  on  such  notice  being  given  at  any 
time  after  the  issue  of  the  policy,  it  shall  be 
optional  with  the  company  to  cancel  such  policy, 
returning  the  premium  for  the  unexpired  term 
thereof,  if  they  shall  then  so  deem  fit."  The 
plaintiffs  neglected  to  give  the  C.  Company  the 
notice  required  by  their  policy,  and  the  premises 
being  burned,  the  C.  Company  refused  to  pay 
the  insurance  money.  The  plaintiffs  thereupon 
stated  a  special  case  for  the  opinion  of  the 
Supreme  Court.  Held,  that  the  defendants 
were  only  liable  to  pay  a  rateable  proportion 
of  the  loss.  The  conditions  endorsed  on  the 
defendant's   policy  read    together  mean    that 


the  defendants  were  to  be  freed  from  the  duty 
of  giving  any  proof  as  to  the  fact  of  any  other 
insurance  being  in  force  at  the  time  of  the  loss, 
beyond  the  fact  that  the  premium  was  paid. 
NiooLs  V,  Ths  London  and  Provinoial  Fibb 
Insurance  Compant        -        -        •        -    338 


LAHDLOBD  AVD  T^V AST—Distress  for  rates, 
—See  Sydney  Corporation  Act,  1. 

LICEVSIVa  ACT— See  Pubucan. 

LIMITATION  OF  ACTlOV-EjectmeiU—Attoni- 
merU  to  owner  by  persons  in  adverse  possession.] 
Ejectment.  The  land  was  granted  to  the  plain- 
tiffs' predecessors  in  title  in  1835.  In  1847, 
M.  P.,  one  of  the  defendants,  went  into  posses- 
sion adversely  to  the  plaintiffs.  Some  time 
afterwards,  M.  P.  went  away,  leaving  his  wife 
and  children  in  possession.  It  appeared  that 
he  become  a  lunatic,  and  was  lodged  in  an 
asylum,  where  he  now  is.  In  1864,  in  conse- 
quence of  some  steps  which  the  plaintiffs  took, 
or  contemplated  taking  for  the  purpose  of 
ejecting  M.  P.'s  wife  and  family  from  pcmession 
of  the  £tnd,  an  interview  took  place  at  the  oflSce 
of  the  attorneys  for  the  plaintiffs,  when  the  wife 
of  M.  P.  siffued  a  document,  by  which  she 
agreed  to  hold  the  land  for  the  plaintiffs,  as 
caretaker,  paying  them  a  nominal  rent ;  and  she 
attorned  to  the  plaintiffs  as  their  tenant.  The 
present  action  being  brought  within  twenty 
years  from  the  execution  of  the  document  of 
1864,  the  jury  returned  a  verdict  for  the  plain- 
tiffs. On  motion  for  a  Rule  nisi  for  a  new  trial. 
Held,  that  the  attornment  by  the  wife  of  M.  P. 
was  equivalent  to  possession  being  taken  of  the 
land  by  the  plaintiflEs  as  owners  of  the  legal 
estate,  and  operated  to  stop  the  running  of  the 
Statute  against  them.  Kule  refused.  Chis- 
HOLU  V,  Coming 440 


MABIHE  BOAlSLD—IhUies  and  liaMlities  of— See 
Shipping,  2. 

MABBIED  WOMEN'S  PB0PEBT7  ACT  (42  Vic. 
No,  11)— iSce  Contract,  3. 

VISISQ—Oold  Mini7ig  Begulations  qf  2lst 
March,  1872,  and  29th  December,  IQ76— Quartz 
prosptctinq  claim — Begistration,]  Where  a  per- 
son nas  taken  up  a  quartz-prospecting  area,  and 
has  left  it  unoccupied  for  two  years,  his  title  to 
such  land  lapses  absolutely ;  and  after  such  for- 
feiture any  other  person  may  become  the  re£[is- 
tered  holder  of  the  land;  and  such  registration 
when  adjudicated  upon  is  final  between  the 
parties.    Mongan  v,  Kbadford    •        ;        883 

MONET  COUNTS —  Work  and  labour— Building 
contract — Contract  not  completed.]  Plaintiff,  a 
builder,  sued  for  work  and  labour  done,  and 
materials  supplied  under  a  contract  to  build  the 
defendant  a  house,  according  to  plans  and 
specifications.  At  the  time  of  action  brought, 
certain  things  specified  in  the  contract  had  not 
been  done  by  the  plaintiff;  but  it  appeared  that 
the  defendant  ha^l  sone  into  possession  of  the 
house.  Held,  that  we  plaintiff  could  recover. 
Whe^e  a  person  enters  into  a  contract  in  general 
terms  to  do  certain  work,  then  if  the  work  is  of 
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any  valae,  and  if  it  is  adopted  by  the  person 
with  whom  he  has  contracted,  he  is  entitled  to 
be  paid  the  value  of  the  work  which  he  has  per- 
formed.   Morrison  v.  Groyknor    •       -    195 

HORTGAOE  — £y  executors, -- See  Exkcutors 

AND  ADiaNISTRATORS,  1. 

"  MUKICIPALITIES  ACT**  (31  Vic.  No,  12) 
— Action  against  alderman  for  wrongfully  and 
maliciously  neglecting  to  attend  a  revision  court 
— Demurrer.]  Declaration  :  That  the  defen- 
dant was  an  alderman  of  the  borough  of  W., 
the  plaintiff  was  a  ratepayer,  and  entitled  to 
be  enrolled  upon  the  municipal  roll,  and,  being 
so  enrolled,  to  vote  at  the  election  of  aldermen, 
and  to  become  a  candidate  for  the  office  of 
alderman  of  the  said  borough ;  that  he  duly 
claimed  to  have  his  name  inserted  in  the  said 
roll,  and  that  he  intended  to  be  and  had  made 
preparations  to  become  a  candidate  for  the  office 
of  alderman.  That  the  mayor  having  duly  ap- 
pointed a  day  on  which  the  council  should  hold 
a  revision  court,  the  defendant  wrongully  and 
maliciously  neclected  to  attend  at  the  said 
court;  and  there  not  being  a  quorum,  the 
mayor  adjourned  the  said  court  to  the  28th 
January  next  following.  And  the  defendant 
wrongfully  and  maliciously  neglected  to  attend 
the  said  court  on  28th  January,  and  by  means 
of  the  premises,  the  said  court,  there  not  being 
present  a  quorum,  wholly  lapsed ;  and  the 
plaintiff  was  thereby  prevented  from  having  his 
name  inserted  on  the  said  roll,  and  was  deprived 
of  his  rieht  to  vote  at  the  election  of  aldermen, 
and  to  Decome  a  candidate  for  the  office  of 
alderman.  Demurrer  and  joinder.  By  s.  57 
of  the  **  Municipalities  Act  of  1867"  the  council 
of  each  municipality  shall  hold  an  open  court 
of  revision  at  such  time  as  the  mayor  shall  ap- 
point between  21st  and  28th  January  of  each 
year.  Held  {Innes  J.  dissenting)  : — That  an 
action  cannot  be  maintained  agamst  an  indi- 
vidual alderman  for  his  neglect  or  refusal  to 
attend  and  constitute  a  revision  court,  as  the 
duty  of  attendance  is  one  of  public  convenience 
only,  and  involves  no  question  of  private  right. 
The  Statute  sives  the  plaintiff  no  right  to  re- 

2uire  any  individual  alderman  to  perform  the 
uty  of  attending  a  revision  court,  such  duty  is 
imposed  on  the  council.  The  declaration,  there- 
fore, discloses  no  cause  of  action.  Judgment 
for  the  defendant.    Hows  v.  Harriskt    -    238 

a.  8s.  32,  66— Election  of  alderman  for 

ward — Not  on  electoral  roll  for  that  toard.] 
Where  a  municipality  has  been  divided  into 
wards,  a  person  whose  name  appears  on  the 
electoral  roll  for  one  ward,  and  who  is  an 
elector  of  that  ward,  may  be  elected  alderman 
of  another  ward  in  the  same  municipiJity.  It 
is  not  necessary  that  he  should  be  an  elector  of 
the  ward  for  which  he  seeks  to  be  elected  as 
alderman,  if  he  is  an  elector  in  any  other  ward 
in  the  same  municipality.  So  held  by  Martin 
G.J.  and  Innes  J.  {Faucett  J.  dissenting), 
overruling  the  previous  decision  of  the  Gourt  in 
Ex  parte  Hurst  (9  S.C.R.  177.)  Ex  parU 
RoYLE,  re  HiNTON 468 

Sufficiency  of  description  qf  nominators.  ]    One 
of    the    nominators    of    a    candidate    for    the 


office  of  alderman  described  himself  as  a 
"  landowner.*'  Another  described  himsftlf  as  a 
''warehouseman";  but  it  appeared  that  this 
description  was  incorrect,  such  nominatior  heme 
in  the  employ  of  a  firm  of  retail  diapen.  Tlietfaim 
nominator  signed  himself,  **W.  Carl  Fiacho'.* 
Held,  unanimoudy  : — 1.  Tliatthe  deseriptioBaf 
"landowner"  was  not  a  sufficient  one.  2.  That 
whether  or  not  the  second  nominator  was  right^ 


described  as  a  "warehouseman"  was  imma- 
terial, so  long  as  he  was  qualified  to  make  the 
nomination.  3.  That  the  signature  by  the 
third  nominator  of  the  initial  only  of  hu  fin^ 
christian  name  did  not  invalidate  hia  somioa- 
tion.  As  there  were  two  nominators  soffieictitly 
described  and  qualified,  the  nomination  of  the 
candidate  was  held  to  be  a  valid  one.     lb. 

HSGLIGSirCE — Accident  to  perwti  meimg  pah 
senger  off— Volunteer.]  The  plaintiff  vent  on 
board  the  defendantr  vessel,  then  lying  at  a 
wharf,  in  order  to  carry  parcela  for  a  friend, 
who  was  a  passenger  by  such  vesaeL  When  oa 
board  he  was  requested  by  hia  friend  to  go  on 
shore  and  look  after  some  other  friends.  His 
plaintiff,  for  this  purpose,  stepped  on  to  a 
gangway,  placed  by  the  ddfendants  as  a  mode 
of  communication  between  the  vessel  and  the 
wharf,  and  when  he  had  reached  the  middle  of 
the  gangway  the  paddle-wheeU  of  the  veod 
were  revolved,  the  vessel  moved,  and  the 
plaintiff  and  the  gangway  together  f^  into  the 
water.  Verdict  for  the  plaintiffl  Held,  oa 
motion  for  a  new  trial,  that  the  plaintiff  wait 
on  board  the  vessel  on  business,  and  not  as  a 
volunteer,  and  that  therefore  the  defendants 
were  liable  for  the  accident,  which  happened 
through  their  negligence.  Trick  v.  The  Cia.K- 
RNCBAND  Richmond  Rivbrs  Stkam  Nayigatiok 
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3.  Accident  to  person  returning  from  a 

vessel — Volunteer.]    The  plaintiff  went  on  boani 
a  vessel  of  the  defendants,  then  lying  at  a  whaif 
at    Newcastle,    for    the    purpose    of    mafcii^ 
inquiries  as  to  whether  a  seaman  employed  oo 
the  vessel  had  a  parcel  for  her  mother.    That 
seaman  was  in  the  habit  of  carrying  messages 
and  parcels  between  the  plaintiff's  married  sister 
in  Sydney  and  her  mother  in  Newcastle.    The 
plaintiff  went  on  board  by  a  staging,  plaoed  I7 
the  defendants  as  a  mode  of  oonunonieatiflB 
between  the  vessel  and  the  shore ;  and  in  reton- 
ing  to  the  wharf  by  the  same  means,  harisg 
failed  to  find  the  seaman  or  to  obtain  the  pareal, 
she  fell  into  the  water  through  the  def^idaats' 
negligence  in  managing  the  8taging,and  sostMsel 
personal  injuries  for  which  she  brought  this 
action    in    the    District    Gourt.      The    judge 
having  given    a    verdict   for  the    plaintiff ^- 
Held,   on  motion  to  enter  a  nonsuit  {Imtes  J. 
dubitante),   that  the  verdict  was  right.    Hw 
plaintiff  was  not  a  volunteer,  but  went  on  botrd 
on    business,    and    on    the   invitation  of  tke 
defendants,  and  was  entitled  to  bring  an  aetioB 
to  recover  damages  for  the  injuries  which  die 
had  suffered  through  the  defendants*  ne^genoe. 
Hanson   v.    Newcastle    Steam  Navigahok 
GOHPANY ^ 
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lEW  TBIAL--52omf er—  Verdict/or  dtfenffarU— 
Ruk/or  new  trial  reused  where  plai^Uiff  could 
only  have  expected  nominal  damages,]  In  an 
action  for  sluider,  in  whioh  the  defendant 
chaii^ed  the  plaintiff  with  having  committed 
felony,  the  circumstanoes  proved  were  inch  that 
the  presiding  judge  reported  that  he  expected  a 
verdict  for  the  plaintiff,  with  nominal  damagei 
only.  The  jnry,  however,  returned  a  verdict 
for  the  defendant.  The  Court  discharsed  a  rule 
for  a  new  trial  (moved  on  the  ground  that  the 
verdict  was  against  evidence),  but  without 
costs.    Fkiend  V,  Smith  ...        -      69 

1  Pervene  verdict — Applicaiion  to  have 

evidence  read  from  Judge^s  notes  —  5  Vie, 
No.  9,  ».  42.]  Plaintiff  sued  the  defendant  for 
work  and  labour  and  materials  provided.  The 
only  contest  at  the  trial  was  whether,  in 
measuring  some  piles  Bupplied  and  driven  by 
the  defendant,  allowance  should  be  made  of 
three  feet  over  and  above  the  actual  measure- 
ment of  each  pile;  if  such  allowance  was 
made,  then  the  plaintiff  would  be  entitled  to 
700^  damages,  l^e  jury  found  for  the  plaintiff, 
damages  &01,  Held,  that  the  jury  havins 
based  their  verdict  not  on  the  legal  merits  of 
the  case,  but  upon  what  they  considered  fair, 
the  verdict  could  not  stand.  The  Court,  ac- 
oordinffly,  on  the  motion  of  the  defendant, 
orderea  a  new  trial.  The  defendant  afterwards 
applied,  under  5  Vic.  No.  9,  sec.  42,  for  leave 
to  nave  the  evidence  of  a  witness  who  had  died 
since  the  first  trial  read  at  the  second  trial.  The 
Court  refused  the  application,  on  the  ground 
that  it  ought  to  have  been  made  when  the  Rule 
for  a  new  trial  was  made  absolute.  Conlon  v, 
M'GuioAK 206 


8.  Moving  party  restricted  to  case  made 

at  trial, — See  Pabtnership. 

VUISAHCS— iS^ee  Sydney  Corporation  Act,  2. 

PABCELS—iS^ee  Crown  Grant. 

PABTIES— iS'ee  Contract,  1,  3. 

PARTNSBBHIP— ^tnV/ence  sufficient  to  constitute 
— Death  qf  partner— Assets  l^t  in  business — 
Moving  party  restricted  to  case  made  al  trial,] 
The  declaration  stated  that  the  plaintiff  carried 
on  business  under  the  name  of  J.  and  A.  B., 
and  that  the  defendant,  by  his  promissory  note, 
now  overdue,  promised  to  pay  to  the  plaintiff, 
under  the  said  name  of  J.  and  A.  d.,  two 
promissory  notes,  but  did  not  pay  the  same. 
The  firm  had  originally  consisted  of  the  plaintiff 
James,  and  his  orother  Alexander  B.  Alex- 
ander died,  having  appointed  his  two  nephews 
his  trustees  and  executors.  The  bueiness  con- 
tinued to  be  carried  on  under  the  name  of  J. 
and  A.  B.,  and  the  promissory  notes  sued  upon 
were  ^ven  to  that  Hrm.  The  defence  set  up  at 
the  trial  was  that  after  the  death  of  Alexander 
B.  an  express  agreement  was  made  between  the 
plaintiff  and  his  nephews  that  the  latter  should 
oecome  partners  m  the  business.  The  jury, 
however,  gave  a  verdict  for  the  plaintiff,  finding 
specially  that  there  was  no  such  partnership. 
A  Rule  nisi  for  a  new  trial  having  oeen  moved 
for,  on  the  ground  that  there  was  a  misjoinder 
of  plaintiffs,  it  was  contended  that  the  fact  that 


the  assets  of  the  deceased  partner  were  left  in  the 
business  constituted  a  partnership  between  the 
plaintiff,  as  surviving  partner,  and  his  nephews, 
as  executors  of  Alexander  B.  Heldy  that  the 
defendant  was  restricted  to  the  srounds  of  his 
defence  at  Ni«i  prius,  and  that  ne  could  not 
rely,  in  moving  for  a  new  triid,  on  points  not 
taken  in  the  court  below.  On  a  consideration 
of  the  evidence,  the  Court  came  to  the  conclusion 
that  the  verdict  of  the  jury  on  the  facts  sub- 
mitted to  them  cculd  not  be  disturbed.  Held, 
also,  that  the  fact  of  the  assets  of  the  deceased 
partner  being  allowed  to  remain  in  the  business 
did  not  of  itself  constitute  a  partnership  between 
the  surviving  partner  and  his  nephews,  the 
trustees  and  executors  of  the  deceased  partner. 
Brown  v,  Fletcher       ....      893 

PLEADING  —  £fee  Customs  Duties,  Trade 
Marks. 

POLICE  ACTS— CereioraH— 46  Vic.  No,  17,  s. 
444— Po/ice  Acts— 17  Vic.  No,  31,  s,  19,  and 
19  Vic,  No,  24,  s,  I— Conviction  for  having  in 
his  possession  stolen  cattle — Aiding  a.nd  ahetting,] 
Where  a  person  has  been  summarily  convicted 
by  a  maffistrate  acting  without  jurisdiction,  a 
certiorari  will  be  granted  to  have  the  conviction 
removed  to  the  Supreme  Court  for  the  purpose 
of  a  motion  being  made  to  quash  it,  notwith- 
standing that  the  general  right  to  certiorari  is 
taken  away  by  sec.  444  of  the  *'  Criminal  Law 
AmemlmeiU  AcC'  (46  Vic.  No.  17).  J.  K.  was 
summarily  convicted  under  sec.  1  of  19  Vic. 
No.  24,  of  having  in  his  possession  twenty-two 
head  of  cattle  reasonably  suspected  of  having 
been  stolen.  H.  K.  was  convicted  of  aiding  and 
abetting  J.  K.  in  the  commission  of  the  offence 
with  which  he  was  charged.  Held,  that  the 
convictions  were  bad.  The  word  "anything" 
in  sec.  1  of  19  Vic.  No.  24  does  not  include  a 
lot  of  cattle.  The  conviction  of  U.  K.  is  also 
bad,  because  there  is  no  such  offence  mentioned 
in  the  Act  as  that  of  "aiding  and  abetting." 
Conviction  quashed.    In  re  Keyes   -        -    369 

VBiACTlCE— Irregularity  in  writ  — Bights  of 
third  parties— Waiver.]  Plaintiff  on  Ist  Feb- 
ruary, 1881,  obtained  judgment  in  the  Supreme 
Court  by  default  against  defendant,  and  issued  a 
Ji,  fa.  for  bit,  under  which  the  defendant's  goods 
were  seized,  but  released  by  arrangement  be- 
tween the  parties ;  the  return  was  "bailiff 
withdrawn  upon  instructions  from  plaintiffs 
solicitor.*'  A  second  fi,  fa,  was  taken  out  by 
the  plaintiff  on  20th  January,  1882,  for  35/., 
being  the  balance  then  due  on  the  judgment, 
and  the  sheriff  sold,  there  being  a  balance  still 
due  of  16/.  On  3rd  April,  1883,  M.  recovered 
a  verdict  against  the  defendant  in  the  District 
Court,  and  issued  execution,  but  could  not  seize 
on  account  of  the  sheriff  claiming  the  goods  by 
virtue  of  the  Ji.  fa,  of  20th  January.  M.  ap- 
plied to  a  Judge  in  Chambers  to  set  aside  the 
writ  of  20th  January,  on  the  grounds  : — First — 
That  the  affidavit  of  debt  was  less  than  the 
amount  of  the  judgment.  Second — That  the 
affidavit  of  debt  was  antecedent  in  date  to  the 
judgment.  Third— That  the  writ  of  20th  Janu- 
ary was  bad,  because  no  fresh  affidavit  of  debt 
was  61ed  before  it  was  issued.  The  judge  held 
that  the  grounds  taken  were  bad,  but  granted 
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the  application  on  the  fpronnd  that  the  writ  of 
20th  January  was  invalid,  because  there  was  no 
proper  return  to  the  writ  of  1st  February,  1881, 
and  because  the  writ  of  20th  January,  1882, 
did  not  recite  the  return  to  the  first  writ. 
Hdd,  on  motion  to  set  aside  the  order: — 
First— That  the  judge  was  right  in  refusinff  the 
application  on  the  grounds  taken  before  nim. 
Second— That  the  defect  in  the  writ  was 
merely  an  irregularity  which  could  be  waived. 
Third  —  That  M.  being  a  stranger  to  the 
Supreme  Court,  judgment  could  not  intervene. 
Fourth— That  M.,  by  his  delay,  had  waived  the 
irregularity.  Order  of  judge  in  Chambers  set 
aside,  with  costs.    M 'Donald  v,  Gagan    -    78 

3. Order  nisi  for  prohibition  to  District  Court 

served  on  Registrar — ifot  served  OfipkuTUif—Cori- 
Jirming  order  qf  Court  not  taJcen  aiU^Waiver.] 
An  order  nisi  for  a  prohibition  to  the  plaintiff 
and  to  a  District  Court  Judge  need  not  be  served 
on  the  judge  ;  it  is  sufficient  if  it  be  served  on 
the  registrar  of  the  Court  It  is  not  necessary 
to  serve  the  plaintiff  with  a  copy  of  the  Order 
nisi  granted  in  Chambers  before  moving  to  make 
it  a  rule  of  Court.  Where,  on  motion  to  make 
the  Rule  absolute,  it  appeared  that  the  Order 
making  the  Order  nisi  a  rule  of  Court  was  not 
taken  out,  but  the  plaintiff  had,  after  the  order 
of  the  Court,  filed  an  affidavit  in  the  cause,  it 
was  held  that  the  plaintiff  could  not  take 
advantage  of  the  omission.  ThoicpsoN  v. 
Hood 202 

Jurisdiction  of  District  Court  over  ctction 
arising  abroad  ]  The  plaintiff  sued  the  defen- 
dant in  the  Metropolitan  and  Coast  District 
Court  for  mone^  payable  for  goods  sold  and 
delivered  by  him  to  the  defendant  in  New 
Zealand.  At  the  time  of  the  serving  of  the  sum- 
mons the  defendant  was  resident  within  the 
jurisdiction  of  the  District  Court.  Held,  on 
motion  for  a  prohibition,  that  both  at  Common 
Law  and  by  virtue  of  sec.  5  of  the  DiMrict 
Courts  Act  (22  Vic.  No.  18).  the  District  Court 
had  jurisdiction  to  try  the  action.     Ih. 

8.  Application   to    have   evidence   read 


from  Judge's  notes  (5  Fic,  No,  6,  «.  42).]  An 
application  to  have  evidence  read  at  the  second 
trial  from  the  judge's  notes  must  be  made  when 
the  Rule  for  a  new  trial  is  made  absolute. 
CONLOK  V.  M'GUIOAN         ....     205 

^  4.  —  Writ  of  summons — Foreign  corporor 
tion  carrying  on  business  in  N.S.  W,— Service  on 
local  manager — Liquidator  appointed  in  Eng- 
land— Evidence  that  corporation  has  ceased  to 
carry  on  business  in  N,S,W, — Telegrams.] 
Plaintiff  served  a  writ  of  summons  on  B., 
manager  of  the  Sydney  branch  of  the  defen- 
dant bank,  a  foreign  corporation  having  its  head 
office  in  London.  The  defendants  moved  to  set 
aside  the  writ  on  the  affidavit  of  their  Sydney 
manager,  B.,  stating  that  he  had  received  a 
telegram  from  the  head  office  instructing  him 
to  stop  payment ;  and  also  telegrams  to  the  effect 
that  a  liquidator  had  been  appointed  in  Eng- 
land, and  that  an  order  had  been  made  by  the 
Court  of  Chancery  to  wind  up  the  bank.  Held, 
that  there  was  not  sufficiant  evidence  that  the 
bank  had  altogether  ceased  to  carry  on  business  j 


in  Sydney  onder  the  management  of  BL  Tbe 
case  was  not  one  in  which  the  Conrt  would  act 
on  information  contained  in  telegrams.  The 
summons  was  therefore  rightly  served  on  B. 
Application  dismissed.  Wujuks  v.  Okikktal 
Bank 


Fk. 


6.  Di^endant  resident  out  of  fwrisdidkm 

— Service    of  eight-day  terit   en    defendaad  m 
Sydney — Common  Law  Procedure  Ad,  17 
Jvo.  21,  s.  16.]    A  writ  of  summons  fc»- 
anoe  within  eight  days  was  served  on 
in  Sydney.     Defendant  applied  to  set  aside 
writ,  on  the  ground  that,  being  resident  in 
Zealand,  he  was  entitled,  by  mles  3  and 
12th  April,  1856,  to  four  months  within  w 
to  enter  an  appearance.     The  applicatioa 
dismissed,  with  oosts.    Davis  9.  Hajllxt  -    SU 


4ef 


6. Entering  appearance  m 

23  and  24  qf  26th  November,  1883.] 

ance  to  an  action  may  be  entered  in  ▼■cati<»  {per 

Martin  C.J.  and  Innes  J.    ( Wmdeyer  J, 

ing).      RUDDBLL  V.  M'CULLOCH 

7. In   District   CowrL\      See 

Court,  Estoppel. 

PRnrCIPAL  AVD  AQtMT—Ou8tam—Cbt^KeiH^ 
with  common-law  rights  qf  parties.}  Outomis 
a  local  law  which  supersedes  the  general  law, 
and,  if  properly  established,  it  is  no  objeetka 
to  a  custom  that  it  is  in  opposition  to  the  Isw 
generally  governing  the  rigntiB  of  parties.  In  an 
action  by  stock  and  station  aj^nts  to  recover 
commission  on  the  sale  of  station  property,  Ae 
defendant  tendered  evidence  of  a  custom  ameag 
stock  and  station  agents  in  Sydnev  that  when 
several  agents  have  been  employed  to  sell  the 
same  property,  those  only  are  entitled  to  com- 
mission who  have  concluded  the  oontract  of 
sale.  This  evidence  having  been  rejected  by 
the  presiding  judge,  and  the  plaintm  bavins 
obtained  a  verdi^: — Held  (by  Wmtieyer  J. 
and  Innes  J. ;  Martin  C.J.  dissenting),  that  the 
evidence  rejected  ought  to  have  been  re- 
ceived;  and  a  new  trial  was  ordered.     Prrr 

V,  JoNKS 1 

a.  — 

Law. 
8.  — 


—  Commission.  —  See    EccLSSLASTiCiL 

—  Evidence  qf  agency. — See  SaiyptNC^S. 

P&IYT  COUNCIL  AJBlfJiAL—Appealfrom  orAr 
directing  Prothonotary  to  teas  plaintiff's  costs— 
21  Jac.  I.,  c.  16.]    The  plaintiff  in  an  aetioB  of 
slander  obtained  a  verdict,  with  one  farUung 
damaces.    The  JE*rothonotary  having  refused  to 
tax  plaintifrs  costs  on  the  ground  that  by  21 
Jac.  I.,  c.  16  B.  6,  he  was  entitled  to  no  mois 
costs  than  damages,  the  Court  ordered  him  to 
tax  the  costs,  holding  that  the  above  sectios 
was  repeided  by  the  '' D^amation  AcL"    the 
Court  now,  on  the  application  of  the  defendant 
to  settle  the  terms  of  an  appeal  from  such  order 
to  the  Privy  Council — Held,   that  the  order 
appealed  from  being  a  final  one,  and  depend- 
ing, not  on  the  discretion  of  the  Court»  but  os 
the  interpretation  of  an  Act  of  Parliament,  it 
was  the  duty  of  the  Court  to  settle  the  tenns 
of  the  appeal.     Daviss  v.  Haabis  {No.  2)      Si 

S.  Tcucation  qf  costs^Matier  qfpraetke 

only,]    No  appeal  will  lie  to  the  Privy  Coandl 
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rom  the  decision  of  the  Sapreme  Court  for 
vfnrinff  a  review  of  taxation,  where  the  qnee- 
ion  related  merely  to  the  practice  to  be  fol- 
owed  by  the  Prothonotary  in  taxing  certain 
terns  of  a  bill  of  costs.  Me  Macnamaba's 
Joarra  (No.  2) 484 

momBlTlGB-'BermeeofBulenUir^Taking  out 
Me—Lachea,See  PsAcmci,  2. 

*UBLICAH~I^tgiior  sold  on  Chriatnuu  Day  on 
mmisea  and  drunk  qjf  premUei—^  Vie,  No, 
4»  8,  63—46  Vie.  No,  24,  «.  22.]  The  apjwl- 
ant  was  conyicted  and  fined  on  an  information 
rhich  stated  that  he,  beins  the  licensee  of  an 
lotel,  did  permit  liqnor  to  oe  consumed  on  his 
icensed  premises,  at  8.35  o'clock  on  the  after- 
uxm  of  Christmas  Day.  It  appeared  from  the 
>?idence  that  at  the  time  named  a  man  bought 
iquor  in  the  appellant's  licensed  house,  and 
ook  the  liquor  away  on  to  the  footway  and 
Irsnk  it  there.  Held,  that  the  evidence  did 
M>t  support  the  information.    The  effect  of  s. 

2  of  46  Vic.  No.  24,  as  amending  s.  63  of  43 
^ic.  No.  14,  considered.  O'Connell  v, 
4ARKINS 8 

tULWATS  ACT— See  Kesumption. 

tSAL  PBOPSBTT  ACTS—Application  by  vendor 
MdpurcJuuer  to  hring  title  under  Act—Contra>ct 
kotUd  be  stamped  as  a  conveyance— 2&  Vic,  No. 
►-44  Vic,  No.  3,  ss.  2,  3.]  The  applicant 
Mirchased  land  under  a  written  affreement  with 
he  vendor  that  the  title  should  be  brought 
inder  the  Real  Property  Act,  and  that  the 
ertitioate  of  title  should  issue  to  the  applicant, 
fhe  title  was  approved  by  the  examiners,  and 
k  oertifioate  drawn  out;  but  the  Registrar- 
leneral  refused  to  register  it  until  a  stamp 
Inty  had  been  paid  as  for  a  conveyance  of  real 
property.  Held,  that  the  Re^strar-General 
ras  not  bound  to  register  the  title  unless  the 
luty  was  paid.  The  agreement  for  sale  was 
he  instrument  by  which  a  complete  transfer  in 
quity  of  the  land  purchased  was  effected,  and, 
»eing  a  "  conveyance"  within  the  meaning  of 
.  2  of  the  Stamp  Duties  Act,  ought  to  have 
teen  stamped  as  such.  Ex  parte  Cussold,  re 
tsAL  Property  Act       ....      176 

3.  26  Vic.  No,  9,  89,  33,  34,  40,  47—36 

'ic.  No,  7,  a,  1 — Validity  of  title  of  trawferee 
rom  holder  qf  eertificaU  as  against  prior  con- 
ditional purchase — Ejectment.]  On  4th  March, 
869,  G.  conditionally  purchased  the  land  in 
nestion ;  on  11th  March,  1872,  G.  transferred  to 
efendant  by  notification  to  the  land  agent  of 
he  district.  On  tbe  6th  September,  1872,  a 
?rown  grant  was  issued  to  G. ;  and  in  1880  the 
herifi  sold  under  a  fi,  fa,  all  G.'s  right,  title 
nd  interest  to  P. ;  and  subsequently,  in  the 
sme  year,  P.  obtained  a  certificate  of  title.  In 
881,  P.  sold  to  W.,  to  whom  a  fresh  certificate 
f  title  was  issued.  Later  in  the  same  year  W. 
old  to  the  plaintiff  by  memorandum  of  transfer 
ndorsed  on  W.'s  certificate.  No  fresh  certifi- 
ate  of  title  was  issued  to  the  plaintiff.  Held, 
hat  the  plaintiff  was  entitled  to  maintain  an 
otion  of  ejectment  against  the  defendant.     Sec. 

3  of  the  Heal  Property  Act  (26  Vic.No.9)  applies 
0  cases  where  a  grant  from  the  Crown  has  oeen 


issued  subsec^uent  to  the  passing  of  the  Act,  and 
makes  a  certificate  of  title  conclusive  evidence 
of  the  things  stated  in  it.  The  plaintiff,  by 
virtue  of  sec.  1  of  36  Vic.  No.  7,  has  the  same 
rights  as  if  a  fresh  certificate  of  title  had  been 
issued  to  him.  And  the  endorsement  of  the 
memorandum  of  transfer  on  the  certificate  to 
W.  is,  by  virtue  of  sec  34  of  the  Jieal  Property 
Act,  eviaenoe  of  the  rejgistration  of  the  transfer 
from  W.  to  the  plaintiff.  Semble,  that  by  sec. 
47  of  the  Heal  Property  Act  all  the  rights  of 
W.  were,  by  the  execution  of  the  memorandum 
of  transfer,  conferred  on  the  plaintiff.  Phillips 
V.  M'Lachlan 168 

SSCEIYUra  STOLEV  goods— iSee  Criminal 
Law,  3. 

SSSUMPTIOV  OF  LAVD  BT  mom—BaUwaya 
Act  (22  Vie,  No,  19),  ss,  24,  29^Compensation 
for  injury  to  growing  crops.]  The  plaintiff  sued 
the  Comimssioner  for  Railways  to  recover  dama- 
ges for  injury  done  to  crops  growing  on  land,  of 
which  he  was  the  lessee,  by  the  execution  of 
railway  works.  The  defendant  proved  that  the 
land  leased  to  plaintiff  had  been  taken  by  the 
Government  under  the  powers  conferred  on  them 
by  the  Railways  Ad;  tnat  the  plaintiff  had  ^ven 
no  notice  of  his  claim,  nor  had  the  plaintiff  and 
the  defendant  agreed  as  to  the  ^ount  of  com- 
pensation to  be  paid ;  nor  had  the  said  amount 
been  settled  by  justices  or  by  arbitration,  as 
required  by  sec.  25.  Held,  tnat  tha  plaintiff 
was  makinff  a  claim  which  the  Act  contemplated 
should  be  disposed  of  in  the  way  prescribed  by 
sec.  25;  and  that  as  he  had  not  followed  the 
course  laid  down  by  the  Statute,  he  could  not 
recover  compensation  from  the  Government. 
Ohlenschlaobr  v.  Thb  Commissioner  for 
Railways 436 


SSAMAV— ^66  Emplotkrs*  Liabilttt  Acr. 

SSWEBAGS  ACT— iSee  Water  and  Sewerage 
Act. 

8HIPPnrG—il  c^ion  on  bill  qf  lading— -Persons 
holding  themselves  out  as  owners  not  liable,]  In 
an  action  on  a  bill  of  lading  for  short  delivery  of 
ffoods  shipped  on  board  the  steamship  S.  belong- 
inff  to  the  P.  Company,  it  appear^  that  the 
defendants,  who  had  been  running  a  line  of 
vessels  to  Sydney,  made  an  arrangement  with 
the  P.  Company,  by  which  that  company  were 
to  be  at  lioerty  to  run  their  steamship  to 
Sydney,  and  that  the  two  companies  should  use 
the  same  wharves  and  employ  the  same  agents. 
The  defendants  by  their  conduct  held  out  to 
the  public  that  the  business  was  carried  on  by 
them  jointly  with  the  P.  Company,  but  in  point 
of  fact  there  was  no  partnerthip  between  them, 
and  each  company  traded  for  its  own  exclusive 
profit.  The  bill  of  lading  was  headed  ''Orient 
Line  of  Steamships,"  and  the  goods  were  said  to 
be  shipped  "  on  board  the  Orient  line  steamship 
S.,  whereof  is  master  for  this  present  voyage 

;*'  and  was  signed  "for  the  master, 

for  A.  &  A.  (the  asents  common  to  the  two 
companies)  J.  B."  Held,  that  there  being  no 
partnership  between  the  defendants  and  the  P. 
Company,  except  an  apparent  one  so  far  as  the 
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pablic  were  concerned,  the  contract  oontamed 
in  the  bUl  of  ladine  waa  only  binding  on  the 
master  of  the  veMel  and  the  ownen,  the  P. 
Company;  and  that,  therefore,  the  defendants 
were  not  lUble.    Ro8S  v.  Thb  Obknt  Stbam 

NaV10ATI0»  COMPAKY  -  -  -  -       80 

a.  Marine  Board^Navigtaum  Act  (35 

Vie.  No,  7),  HC,  19-Ihai€s  of  Board  with 
respect  to  buoys  and  river  marks^LtabUtty  oj 
Board  for  negligence  in  pladna  marks— Agewnf 
—Contributory  negltgenee]  A  buoy  waa  placed, 
by  direction  of  the  Marine  Board,  on  the  onter 
edge  of  a  reef  on  the  Clarence  River.  The 
bnoy,  on  being  washed  away,  was  replaced 
by  one  A.  (acSng  without  instructions  from 
the  Board)  60  yards  inside  the  reef.  The 
master  of  the  plaintiffs*  vessel,  not  knowing 
of  the  alteration  of  the  position  of  the  buoy, 
ran  his  vessel  on  to  the  reef,  when  the  damages 
were  sustained  for  which  this  action  was 
brought.  The  only  person  on  board  the  plain- 
tiffs' vessel  who  conloi  navigate  the  river  without 
the  aid  of  river  marks  was  not  asked  by  the 
master  for  his  assistance,  although  he  had  been 
sent  on  board  by  the  owners  to  pilot  the  vessel 
in  the  river.  There  was  no  chart  of  the  river 
in  the  vessel.  Sec.  19  of  the  Navigation  Act 
enacts  that  "the  Marine  Board  shall  .  .  . 
be  the  department  to  undertake  the  general 
superintendence  of  all  matters  •  •  •.  relating 
to  ...  the  superintendence  of  lights  and 
other  sea,  harbour,  and  river  marks.  Heldf 
that  neither  by  statute  nor  by  common  law  was 
a  duty  imposed  on  the  Board  to  place  river 
marks,  and  that  no  obligation  was  imposed  to 
place  the  new  mark  in  a  careful  manner  in 
reference  to  the  reef.  Held,  also,  that  the 
evidence  showed  that  the  Board  was  not  respon- 
sible for  the  acts  of  A. ;  and  that  the  damage 
was  caused  by  the  contributory  negligence  of  the 
master  of  the  plaintiffs'  vessel.  liiPFXB  v, 
HixsON  (President  of  the  Marine  Board)  -    118 

SUiSDiML—See  New  Trial. 

STAMP  DUTIES— iSfee  Contract,  5;  Real  Pro- 
perty Acts,  1. 

STATUTES— 

21  Joe.  L  e.  16,  «.  6.— /S^w  Prtvt  Council 

Appeal,  1. 
6  Wil  IV.  No.  4,  s.  10.— iSfce  Dog  Acts. 
6  Vic.  No.  9,  s.  42.—See  Prachce.  3;  New 

Trial,  2.  ^     ^ 

11  Vic.  No.  24,  ss.  10.  16.— iSfce  Ecclesias- 

tical  Law. 
14  Vic.  No.  9,  a.  8.— iS^ee  Contract,  2. 
17  Vic.  No.  \Q.—See  Tenements  Act. 
17  Vic.  No.  21,  8.  1&.—See  Practice,  6. 
17  Vic.  No.  31,  s.  19.— See  Police  Acts. 
19  Vic.  No.  24,  s.  l.—See  Police  Acts. 

22  Vic.  No.  18,  «.  6.— -See  Practice,  2. 

22  Vie.  No.  19,  ss.  24.  29.— <8^ec  Resumption. 

25  Vic.  No.  1,  s.  6.— See  Commons. 

26  Vic.  No.  2,  s.  29.— See  Commons. 

26  Vic.  No.  9.  —See  Real  Property  Acts,  1, 2. 
28  Vic.  No.  9,  s.  l.—8ee  Trai>e  Marks. 
31  Vic.  No.  12,  ss.  32,  66.— iS^ee  Mdnicipau- 
Ti£8  Act,  2. 


STATTJTm—cantmued. 
31  Vie.,  No.  12,  s.  56.— See  McmciPALmB 

Act,  1. 
ss.    153,    156.  —  See  Com- 

mons. 

35  Vic.  No.  7,  s.  19.— See  Shiffiho,  2l 

36  Vic.    No.  7.  s.  I.— See  Rral  Propieti 
Acts,  2. 

36  Vic.  No.  23,  ss.  %  3,  4.— See  Commons. 
39  Vic.  No.  6.— See  Doo  Acts. 
39  Vie.  No.  13,  «.  16.— iS^ee  Crows  Lands.  1. 
39  Vic.  No.  28,  n.  1,  4.— See  BKmiiO. 
42  Vic.  No.  11,  f.  11.— See  Contract,  1 

42  Vic.  No.  19,  s.  4a— See  Customs  Duties. 

43  Vic.  No.  3,  ss.    116,    116.— See  Stvnit 
Corporation  Act,  1. 

ss.  194,  224.— S^e  Sydney  CoE- 

PORATION  Act,  2. 
43  Fie.  No.  14,  s.  63.— See  Pubucah. 

43  Ftc.  No.  32,  ss.  129. 132, 147.— See  Wahe 
AND  Sbweraoe  Act. 

44  Vie.  No.  3,  es.  2,  3.— See  Rbal  Pbopiett 
Acts,  1. 

ss.  33,  34,  40,  47.— See  Keai 

Property  Acts,  2. 
46  Vic.  No.  6.— See  Employers*  Liability  AcL 
46  Ftc  No.  17,  ss.  41, 42,  369.— ^See  Cbsxbal 

Law,  6. 

— s.  141. — See  Criminal  Law,  5. 

s.  361.— See  Crimtn al  Law,  7. 

s.  423. — See  Criminal  Law,  3. 

s.  444. — See  Police  Acts. 

s.  470. — See  Criminal  Law,  L 

46  Ftc  No.  24,  s.  22.—See  Pdbucan. 

STSKET  COEPOSATIOV  ACT— 43  Ftc  No.  S, 
ss.  115,  U^— Distress  on  tenant  for  raies  dwt 
btfore   his  tenancy— Bates  paid   by  Umdkrd.] 
By  8.   115  of  the  **  Sydney  Corporation  Ad^ 
rates  are  made  payable  by  the  tenant  in  ponei- 
eion.     By  §.  116,  *'  where  the  tenant  shall  have 
been  required  to  pay  rates    .    .     .     .    for  a 
period  of  time  daring  which  he  shall  not  have 
been  in  occuoation  of  the  premiaes,  he  ahallbe 
entitled  to  dednct  the  amount  in  exoenlmB 
any  rent  due  or  accruing,  or  to  recover  tbt 
same  from  his  Umdlord."    The  plaintiff  letaed 
premises  in  Sydney,  which  had  been  prerienily 
vacant,   from  the  defendant.      Shortly  after- 
wards, the  bailiff  of  the  Sydney  Corpoimtiai 
demanded  from  the  plaintiff  rat^  aoerned  dae 
before  his  lease,  and  which  the  defendant  b«i 
agreed  with  the  plaintiff  to  pay.      The  plaiabff 
not  paying  the  rates  demanded,  the  bailiff  *>>> 
into  possession,  and  remained  there  until  the 
defendant,  hearing  of  the  matter,  paid  the  ittn. 
The  plaintiff  then  brought  his  action  in  the 
District  Court  to  recover  damages  for  bieadi 
of    agreement    to   indemnify    and    save   Mb 
harmless  against  payment  of  any  rates  payable 
by  the  defendant,  and  against  any  distress  v 
costs  incurred  by  reason  of  the  non-pajiaeBt 
thereof.     Held,  that  the  Act  impoMd  on  the 
tenant,  while  in  possession,  a  liability  to  pay 
all  rates.    He  is  the  person  who  ought  to  psy* 
and  his  remedy  is  to  oeduct  what  he  has  paid 
from  the  rent  due,  or  to  bring  an  action  for  it 
against  his  landlord.      The  Court  ordered  s 
verdict  to  be  entered  for  the  defendant  Bro^I' 
V,  Grooak 1* 
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S. Bff'lam-^^  Vie.  No.  3,  m.  194,  224— 

Power  of  Council  to  make  by-laws  injiicting 
ptnaUyJor  keeping  JUih  on  premises,]  Sec.  224 
of  the  "  Sydney  Corporation  Act**  authorises  the 
Coaneil  to  maKe  by-laws  "for  or  relating  to  the 
following  matters  and  subjects,  so  far  as  the 
same  are  not  expressly  provided  for  in  this  Act 
...  for  the  promotion  of  public  health  and 
public  decency.      In  pursuance  of  the  authority 

g'yen  by  the  section,  the  Council  made  a  by- 
w,  inflicting  a  penalty  on  any  person  who 
"shall  keep,  or  permit,  or  suffer  to  remain  on 
any  premises  within  the  citv,  any  vehicle, 
article,  or  thing  whatsoever,  from  which  any 
unwholesome  or  offensive  smell  arises."  Sec. 
194  enacts  that  if  the  owner  or  the  agent  of  any 
building  or  premises  in  the  city  .  .  .  shall 
suffer  any  stagnant  water,  muck,  filth,  or  other 
offensive  matter  to  remain  in  any  part  thereof 
for  forty -eight  hours  after  written  notice  served 
on  him.  the  Council  shall  remove  such  nuisance, 
and  the  tenant,  &c.,  shall  also  be  liable  to  a 
penalty.  Held,  that  the  by-law  was  good. 
The  powers  given  by  s.  194  are  altogether  dif- 
ferent from  those  exercised  by  the  Council  in 
passing  the  by-law.    Ex  parte  Clabkk     •    187 


TEVEXSHTS  ACT  (17  Vic.  No.  10)— Juris- 
diction  of  justices.]  Where  a  landlord,  seeking 
to  recover  possession  summarilv  from  the  de- 
fendant, his  tenant,  was  not  the  person  who 
leased  to  the  defendant,  but  claimed  by  virtue 
of  a  transfer  from  the  original  lessor, — Held^  on 
motion  for  a  prohibition  (Innes  J.  dissenting), 
that  the  justices  had  no  jurisdiction  to  make  an 
order  under  Uie  "  Tenements  Act.*'  Sloamb  v. 
Hayes 377 

TRADE  lUXKS— "Trade  Marks  Begistraiion 
Act"  (28  Vie.  No.  9)  s,  7 — Begistration  conclusive 
proof  of  right  to  use  trade  mark—Pleading.] 
Declaration  that  before,  &c.,  T.H.B.  carried  on 
business  as  photographic  stock  importer,  and 
that  upon  his  death,  letters  of  ailministration 
to  his  estate  were  taken  out  by  the  plaintiff; 
and  that  the  plaintiff,  as  such  administratrix, 
carried  on  such  business.  And  that  before, 
&c.,  she  duly  registered  a  trade  mark,  consisting 
of  a  design,  with  the  words  "T.H.B."  written 
across  it,  and  was  and  is  accustomed  to  mark 
with  such  trade  mark  the  photographic  wares 
sold  by  her,  in  order  to  denote  that  such  wares 
were  manufactured  in  the  said  business.  Aver- 
ment, that  the  defendant  thereupon  wrongfully 
and  fraudulently,  and  without  the  consent  of  the 
plaintiff,  manufactured  photo^aphic  wares  and 
caused  them  to  be  marked  with  the  said  words 
"  T.H.B.,"  and  with  a  design  closely  resembling 
the  plaintiff's  said  trade  mark,  and  in  imitation 
thereof,  and  in  order  to  cause  it  to  be  believed 
that  the  last-mentioned  wares  were  manufac- 
tured by  the  plaintiff  in  her  said  business. 
Whereby,  &c.  *  Plea  : — That  the  defendant  and 
T.H.B.  carried  on  the  business  of  photographic 
stock  importers  and  vendors  in  partnership, 
under  the  style  or  tirm  of  B.  or  T.H.B.  That 
the  defendant,  in  accordance  with  the  deed  of 
partnership,  expelled  T.H.B.  from  the  said 
business ;  and  that  by  deed  T.H.B.  assigned  to 


the  defendant  his  interest  in  the  business  and 
in  the  assets  and  effects  of  the  said  partnership, 
and  appointed  the  defendant  his  attorney,  to  re- 
ceive the  goods,  chattels,  and  effects  of  the  said 
Sartnership.  Averment  of  performance  of  con- 
itions  precedent.  Averment,  that  a  design 
with  the  word  "  B"  written  across  it  was  one  of 
the  assets  of  the  partnership,  and  the  same  had 
been  for  a  long  time  used  by  T.H.B.  and  the 
defendant  to  mark  the  wares  sold  by  the  partner- 
ship; that  the  plaintiff,  subsequently  to  the 
date  of  the  assignment  to  the  defendant,  wrong- 
fully and  fraudulently,  and  without  the  know- 
ledge of  the  defendant,  caused  to  be  registered 
the  alleged  trade  mark,  in  the  declaration 
mention^,  beins  a  colourable  imitation  of  the 
design  used  by  the  said  partnership.  Demurrer 
and  joinder.  Held— I,  That  by  s.  7  of  the 
Trade  Marks  Begistration  Act,  a  certificate  of 
registration  is  conclusive  proof  at  Law  of  the 
right  of  the  person  named  m  it  to  use  the  mark 
so  registered.  2.  The  plea  is  also  bad,  because 
the  defendant  does  not  state  that  he  used  the 
trade  mark  of  the  partnership  after  the  dissolu- 
tion, but  he  admits  that  he  used  a  design  similar 
to  the  partnership  trade  mark,  and  similar  to  the 
plaintiff's  registered  trade  mark.  Judgment  for 
the  plaintiff.   Walkbb  v.  Caboill       -        248 

YEVDOR  AED  PUECHASEE-zSTee  Rbal  Pro- 
PKRTY  Acts,  1. 

YOIAJVT^NL-^  Accident.  —  See  Neoligencb, 
1.2. 


WATEE  AITD  8EWEEAGE  ACT  (43  Vie.  No. 
S2)'-Secs.  147,  129,  132— Boad  rendered  impass- 
able— No  road  made  in  substitution,]  Declara- 
tion: 1.  That  the  defendant  destroyed  the  road 
leading  to  the  plaintiffs*  manufactory.  2.  That 
the  defendant  m  the  exercise  of  the  powers  con- 
ferred on  him  by  the  "  Water  and  Sewerage 
Act'*  of  1880,  cut  through  the  said  road  so  as  to 
make  it  impassable  and  dangerous,  and  more 
than  usually  inconvenient  to  the  plaintiffs  and 
their  carriages;  and  the  defendant  did  not,  before 
commencing  such  operations,  and  before  cutting 
through  the  ssid  road,  nor  at  any  time,  cause  a 
sufficient  road  to  be  made  instead  of  the  road 
80  interfered  with.  Plea:  not  guilty  by 
Statutes  43  Vic.  No.  32,  sees.  93,  147,  and  22 
Vic.  No.  12,  8.  9.  New  assignment:  1.  To  so 
much  of  second  plea  as  is  pleaded  to  the  first 
count,  that  the  plaintiff  sues  for  grievances 
committed  on  other  occasions.  2.  To  so  much 
as  is  pleaded  to  the  second  count  that  the 
plaintiffs  sue  for  other  grievances  committed 
contrary  to  and  in  violation  of  Act  43  Vic.  No. 
32,  and  upon  other  occasions.  Plaintiffs  served 
the  notices  required  by  sec.  129  of  the  Act. 
Nothing  however  was  done  by  the  Minister,  and 
on  the  other  hand,  he  did  not  deny  his  liability. 
Verdict  for  the  plaintiffs  on  the  second  count 
and  for  the  defendant  on  the  first  count.  Held, 
on  motion  for  a  new  trial,  that  what  was  dune 
by  the  defendant  was  done  under  the  authority 
of  the  Act ;  and  there  being  no  denial  of  liability 
on  the  part  of  the  Minis^r,  the  provisions  of 
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Beos.  129-132  applied.  The  omission  of  the 
MiniBter  to  cause  a  report  and  valuation  of  the 
plaintiffs'  claim  to  be  made  did  not  amount  to  a 
tender  of  nothing,  so  as  to  enable  the  plaintiffs 
to  bring  an  action  for  compensation ;  nor  did  it 
entitle  the  plaintiffs  to  bring  an  action  at 
Common  Law  for  injury  to  the  road.  Qucert, 
whether  the  plaintiffs  could  not  h  »ve  maintained 
an  action  against  the  Minister  for  breach  of  a 


statutory  duty  by  neglecting  ta  canae  a  repent 
or  appraisement  of  tiie  plaintiffs*  claim  to  be 
made.    Fobsyth  v.  Wright         -       -       261 

WILL  —  ConstrvcUon, — See  Exxcutobs  asd 
Administbatoss,  1. 

WBIT—Of  8umm(m8,~^ee  Practick,  4,  5. 

3. Of/'fa.'-aeeTEAffacE,  1. 


CASES  nr  EQUITT. 


APPEAL -iS'ee  Invavt,  2. 


CASEB^Femandez  Exeeulon*  Cases  (L^B.  6  Oh. 
App.  314)  followed 66 

9.  PtMoUi  ▼.   PensoUi  (22  W.R.  461) 

followed Ill 

8.  Be  VaUanee  (L,R.  24  Ch.   D.  177) 

foUowed 66 

CODICIL— iS'ee  Will. 

COHHITTSS  07  LTSVATlCSee  LuNATia 

COKSTBUCTIOV  07  WILL— ^ee  Will. 

COKDITIOKAL     VVMKkSS—Dedaration    qf 
f<n/eUure.-~8ee  Grown  Lands. 

COUVTSS  CLAIM— iSfee  Praohcx,  1. 

CKBDIT0S8  OF  LUVATIC— iS'ee  Lunatic. 

CBMBlTOtL-SaU  hy.^See  Surktt. 

CROWN  LA.BDS— Conditional  marchast^IH' 
elaraium  of  /or/eUure^25  Vic,  No.  1,  s,  18 — 
JtegTilations,  Ch,  II.,  14—43  Vic  No.  33.]  The 
Forfeited  Conditional  Purchasers  Deciaratory 
Act  (43  Vic.  No.  33)  was  not  intended  to 
extend  to  the  confirmation  of  an  invalid  condi- 
tional purchase,  where,  at  the  time  of  its  pass- 
ing, the  land  in  question  had  been  duly  declared 
forfeited,  and  h^l  been  sold  to  a  purchaser  who 
had  paid  the  purchase-money  in  full.  Where  a 
conditional  purchase  has  terminated  through 
non-compliance  with  the  statutory  require- 
ments, no  action  of  the  Minister  or  any  other 
official  can  intercept  the  operation  of  the  law  in 
makinff  the  land  revert  to  the  Crown.  Rickst- 
soN  V.  Barbour 18 

DECLASATIOV  07  POBFEITUSS— ^ee  Crown 
Lands. 

DEDICATIOH  07  BOAD— /mp/ie<2  repeal  qf 
public  by  private  Act  of  Parliament— Special 
damage— Newcastle  {Paving  and  Public  Vehicles) 
Act  of  1876— Private  Act  of  1881.]  Where 
trustees  (the  Municipal  Council  of  N.)  of  a 
market  place,  to  whom  the  fee  had  not  been 
granted,  kerbed,  guttered,  and  lighted  certain 
approaches  thereto,  and  these  approaches  were 
used  as  highways  for  many  years;  and  in  a  pri- 
vate Act  of  Parliament  were  included  in  a  list 
of  certain  streets  of  N. : — Httd,  that  even  if  the 
trustees  had  not  power  to  dedicate  the  ap- 


proaches as  public  highways,  their  inelusioaiB 
the  Act  amounted  to  a  legislative  recognition 
of  them  as  such.  Held,  also,  that  a  private  Ad 
cannot,  without  clear  and  express  words,  repesl 
a  public  Act.  The  plaintiff  was  a  tenant  of  a 
shop  situated  at  the  junction  of  two  streets,  one 
of  which  was  blocked  up  altogether  by  the  de- 
fendants, and  the  other  narrowed  by  5  feet,  w 
that  lus  thoroughfare  became  a  ad-de-we, 
whereby  his  takings  fell  off  to  a  eonsidenblft 
extent  Held,  that  he  had  sustained  piT^ti 
and  particular  damage  such  as  to  justify  hus 
in  proceeding  against  the  defendants  withoat 
making  the  Attorney-General  a  party  to  tin 
suit.  HoLGOUBX  V.  The  Municipality  or  ^^f• 

CASTLE       ^ 

DISGBETIOV  07  JTOQE— 5e«  Infant,  2. 

EVIDEVCE— 5ee   Family  Dmcd,   and  Pbitt 

Council. 

IXOHBEATIOH— 0/«ire^.— iScc  Surety. 

7AMILT  DEED  —Infant  —  Evidence—Hj^ 

No.  16,  s,  40.]    In  a  friendly  suit  to  set  asidei 

family  deed,  one  of  the  defendants  in  wlucii 

was  an  infant,  a  compromise  was  agreed  on  oy 

the  parties.     Held,  that  the  aUegationa  cod- 

tained   in   the   pleadings,  as    to  the  circam- 

stances  connected  with    the  deed,  were  nOJ 

sufficient  evidence  of  these  drcumstanoes,  tf 

against  the  infant ;  and  that  affidavits  relatoBi 

iSereto  must  be  aied,  as  allowed  by  sec.  40  rt 

the  EquUy  Act  1880.     Morisset  «.  Lawson  t9 

70EEI0N     PROBATE    AHD     ADMHiMlU- 

TlOV— Curator's    Acts^U    Vic    No.   24,  J 

12 ;    15    Vic  No.  8,   «.   4.]    The  Court  tnU 

not    recognise    any   probate    or     !«**«»   " 

administration,  except  those  iesued  by  »«»• 

selves.      A.    died     in    New    South    WaK 

intestate,  leaving  a  large  amount  of  pr^ 

there,  which  was  collected  by  the  Curator  w 

Intestate  Estates,  who  paid  his  debts  out  of  it 

The  next-of-kin  of  A.  Uving  at  the  tinie  of  to 

decease  were— B.,  a  sister  ;C.,  a  brother;  v^ 

the  plaintiff,  a  sister.     B.  died  m  Englttd.  «J 

the  plaintiff  obUined  probate  of  her  will  g«» 

ae  sole  executrix.   C.  died  shortiy  after  m  So^ 

land,  intestate,  and  the  plaintiff  obtained  co^ 

armation,   which  is  equivalent  in  Soptl^d  » 

letters  of  administration.    She  then  instituteo 
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an  adminiBtratiou  suit  against  the  Curator, 
prayiDffthat  all  A/s  estate  in  his  hands  should 
oe  paid  over  to  her.  Held,  reversing  the  dec!- 
•ion  of  the  Primary  Judge,  that  the  shares  to 
which  the  plaintifif  claimed  to  be  entitled  as  the 
penonal  representative  of  B.  and  C,  could  not 
be  paid  over  to  her  until  she  had  taken  out 
letters  of  administration  in  this  colony,  with 
exemplification  of  the  will  annexed  to  the 
estate  of  B.,  and  letters  of  administration  to  the 
estate  of  C.  Held,  also,  that  the  power  given 
by  the  Court  to  order  the  payment  of  sums 
nnder  50/.  to  persons  claiming  to  be  entitled 
thereto,  without  legal  proof  of  their  right  of 
title,  by  11  Vic.  No.  14,  sec.  12,  has  not  been 
extended  to  sums  over  60/.  by  Vic.  No.  8,  sec.  4. 
Ffmandez  Executors'  Case  (L.R.  6  Ch.  App. 
314);  and  Be  Vallance  (L,R.  24  Ch.  D.  177), 
followed.    Arnott  v.  Chapman       -        -      66 

IJLAXJJ)S—See  Tradr  Marks,  1. 

FBAUDULEKT  SETTLEMENT— i9«g  Insolvbnt. 


IXPLIED  BEPEAL  OF  kCT—See  Dedication 
OF  Road. 

OTAET — Suit  on  behalf  o/^Btftrenre— Discre- 
tion— Appeal.]  The  Full  Court  will  not  inter- 
fere with  the  discretion  of  the  Primary  Judge 
as  to  directing  an  enquiry  whether  a  suit  is  for 
the  benefit  of  infant  plaintiffs  ;  and  whether  the 
person  suing  as  their  next  friend  is  a  proper 
person  for  such  position  ;  even  where  the  facts 
upon  which  the  Primary  Judge  acted  are  not 
before  it,  and  where  some  of  the  plaintiffs  in  the 
suit  have  attained  their  majority.  Penaotti  v. 
PensoUi  (22  W.R.  461>followed.     M*Lauohun 

V.  MOORB 


3. 


Family  Deed.— See  Family  Deed. 


nrsOLVEET — Purchase  for  vyife — Transfer  to 
wife  gimng  her  power  of  appointment —  Voluntary 
settlement — Fraudulent  settlement — Sta/,.  13  Eliz, 
c.  5.]  The  defendant  N.,  and  D.  his  wife, 
were  married  in  1876,  shortly  after  which  time 
D.,  who  alleged  that  she  was  possessed  of  90/., 
55/.  of  which  were  in  the  hands  of  her  brothers, 
placed  in  N.'s  hands  the  sum  of  30/.,  to  invest 
lor  her  benefit.  In  1879,  N.,  who  carried  on 
business  as  a  storekeeper  at  F.,  assigned  his 
estate,  but  arranged  with  his  trustees  to  retain 
his  assets  in  his  own  hands,  contingently  on  his 
paying  his  debts  in  full  by  his  own  promissory 
notes.  Next  month  he  bought,  in  his  wife^ 
name  simply,  but  without  her  knowledge,  an 
allotment  of  land  at  C.»  paying  a  deposit  of  20/. 
upon  it.  In  December,  1879,  N.  failed  in  paying 
an  instalment  of  his  debt  to  his  trustees,  when 
his  wife's  brothers  paid  to  them  510/.  in  full 
discharge ;  and,  in  the  same  month,  paid  45/.  to 
complete  the  purchase  of  the  land  before-men- 
tioned ;  but  the  completion  was  delayed  till 
1881.  In  1880  the  defendant  N.  removed  to  C, 
having  spent  100/.  of  his  own  money  on  buildings 
suitable  for  his  trade  on  the  land  in  question, 
and  started  business  there.  In  April,  1881,  a 
certificate  of  title  to  this  land  was  issued  to  the 
defendant  ,D.,  in  its  terms  giving  her  a  power  of 
appointment  over  the  land  apart  from  ner  hus- 
band.    Upon  the  memorandum  of  transfer  N. 


wrote  a  consent  thereto.  Eent  for  the  land  was 
paid  b^  N.*8  firm  in  cheques,  which  were  paid 
by  N.  into  his  own  private  bank  account.  At 
various  times,  also,  sums  of  money  amounting 
to  over  800/.  were  expended  on  buildings  on  the 
land  by  N.  In  1883  N.  became  insolvent : — 
Held,  that  the  contract  of  1879  gave  the  defen- 
dant D.  an  equitable  estate  in  fee,  subject  to 
the  marital  rights  of  her  husband ;  that  the 
transfer  of  April,  1881,  did  not  operate  for  D.*s 
sole  and  separate  use,  but  that  it  operated  as 
a  new  set^ement,  in  giving  her  a  power  of 
appointment,  whereby  she  could  extinguish  her 
husband's  previous  right  to  her  estate  in  fee. 
HeUlf  also,  that  both  the  contract  of  1879  and 
the  transfer  of  1881  were  void  against  N.'s  sub- 
sequent creditors,  as  voluntary  settlements  made 
by  N.  in  contemplation  of  trade  ;  and  also  as 
fraudulent  within  the  meaning  of  the  Statute  13 
Eliz.,  c.  5.    Llotd  V,  Blumenthal  -        -    99 

LANDS  REGULATIONS— /S^ee  Crown  Lands. 

LIEN  ON  WOOL— See  Surety. 

LUNATIC — Committee  carrying  on  htsiness  with' 
out  authority — Creditors — 42  Vic.  No.  7,  s.  151.] 
Where  the  committee  of  a  lunatic  had  incurred 
debts  to  a  large  amount  by  carrying  on  the 
business  of  a  lunatic  without  authority,  and  the 
lunatic,  his  wife  and  family,  had  been  main- 
tained out  of  the  proceeds  of  the  business  ;  the 
Court,  on  petition  by  several  of  the  creditors, 
refused  to  order  an  inquiry  to  be  made  into  the 
amount  of  the  property  of  the  lunatic  in  the 
hands  of  the  committee,  that  it  miffht  be  sold 
for  the  benefit  of  the  creditors  unaer  42  Vic. 
No.  7,  8.  151.    Be  Danikl  Robinson       -      77 

HOBTaAGE— fS'eii  Suritt. 

ORDEB-IN-COUNCIL  OF  NOV.,  1860— 5ee  Privt 
Council  Appkal. 

PLEADINa— 5e«  Practice,  1. 

PRACTICE  —  Pleading  —  Counter  claim  —  Bule 
121.]  Where  the  defendant  has  filed  a  counter 
claim,  the  proper  course  for  the  plaintiff  to 
pursue  is  to  reply  to  the  defendant's  defence 
and  put  in  a  defence  to  the  counter  claim  in  the 
same  pleading.  The  defendant  can  then  reply 
to  the  plaintiff's  defence  to  the  counter  claim. 
Kerk  V,  Stiles 76 

2. ShoH  matters— Bule  125.]  Suite  within 

Rule  125  to  be  taken  on  certificate  of  plaintiff's 
counsel  that  the  cause  is  fit  to  be  heard  as  a 
short  matter.  In  giving  these  certificates  the 
English  practice  is  to  be  followed.  Penny  v. 
Slough SO 

PREFERABLE  LIEN— ^ee  Surety. 

PRIVY  COUNCIL  AJf^EJLL— Transcript— Evi- 
dence not  referred  to  by  Court  below — Beacons 
of  Primary  Judge — Order-in-Council  of  I3th 
November,  1850.]  Evidence  taken  on  commis- 
sion in  a  proceeding  connected  with  a  suit, 
and  admissible  therein,  but  not  referred 
to  before  the  Court,  may  be  inserted  in 
the  transcript  to  be  sent  to  the  Privy  Council,  on 
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appeal.  The  reasons  of  the  Ck)iirt,  which  are  to 
he  sabmitted  to  the  Privy  Council,  are  those  of 
the  Court  appealed  from — the  Full  Court — not 
those  of  the  Primary  Judge.  Bdcknell  v. 
ViCKIRY 81 

VROBATK—EvideTice   o/.-^See   Foreign   Pro- 

BATB. 


BSA80V8  OF  PBIMART  JUDOS-^ee  Privy 
Council  Appeal. 

BULBS  OF  89th  JUBB,  1888— 
B.  l2\-8ee  Practice,  1. 
B,  126— See  Practice,  2. 

8H0BT  MATTEBS— <^ee  Practice,  2. 

SPECIAL  DAMAGE— .See  Dedication  of  Road. 

STATUTES- 
IS  EUz,  c.  6. —See  Insolvent 
Stc  Voluntary  Alienation. 

27  Eliz.  r,  4. — See  Voluntary  Alienation. 
11  Vic,  No,  24,  fl.  12.— iS'ee  Foreign  Probate 

AND  Administration. 
15  Vic  No,  8,  «.  4.—See  Foreign  Probate 

AND  Administration. 
22  Vic.  No.  18,  M.  78,  19.— -See  Voluntary 

Alienation. 
26  Vic.  No.  1,  «.  IS.—See  Crown  Lands. 

28  Vic.  No.  9.— See  Trade  Marks. 
Newcasth  (Paving  and  Public  Vehicles  J  Act 

of  1876. — See  Dedication  of  Road. 

42  Vic.  No.  7,  8.  15\.—See  Lunatic. 

43  Vic.  No.  ^.—See  Crown  Lands. 
Private  Act   of  ISSl.—See  Dedication    of 

Road. 

44  Vic.  No.  16, 8.  40.-^ec  Family  Deed. 

SUBETT — MortgcLge—Preftrahle  lien— Sale  by 
creditor^Exoneration.]  A.N.T.,  a  crazier,  was 
indebted  to  the  defendant  bank,  and  the  plain- 
tiffs, on  5th  September,  1878,  without  inquiring 
into  the  state  o!  A.  N.T.  's  account  with  the  bank, 
joined  him  in  a  cash  credit  bond  to  secure  the 
repavment  to  the  bank  by  him  of  2500/.  and  one 
year  s  interest,  which  bond  was  to  be  a  con- 
tinuing security  to  the  bank  for  the  said  amount 
and  interest,  exclusive  of  costs,  notwithstanding 
any  settlement  of  account,  or  any  other  matter 
or  thing  whatsoever.  On  the  same  day  A. N.T. 
mortgaged  to  the  bank,  as  collateral  security, 
6500  sheep,  and  all  other  sheep  and  live  stock 
running  on  certain  conditional  purchases,  the 
property  of  the  said  A. N.T.  and  H.KT.,  one  of 
plaintifb,  and  sll  the  increase,  progeny,  wool, 
skins,  tallow,  and  other  produce  of  the  same, 
and  all  the  sheep  and  live  stock,  property  and 
effects,  then  belonging  to  and  usually  running 
on  the  said  lands,  or  which  mi^ht  thereafter  be 
brought  or  placed  upon  the  said  lands,  and  all 
the  mcrease,  progeny,  &c.,  thereof.  In  the 
mortgage  deed  it  was  provided  that  the 
mortgagor  should  have  possession  and  manage- 
ment of  the  property  until  default  or  breach, 
and  also  that  the  mortgasor  should,  at  his  own 
expense,  shear,  pack,  and  deliver  to  the  bank 
all  the  wool  proauced  by  the  sheep,  the  subject 
of  the  security.  There  was  a  power  of  sale  on 
default  or  breach,  or  in  case  any  circumstances 
whatever  should  arise  which,  in  the  opinion  of 


the  board  of  directors  of  the  bank,  should  render 
it  necessary  for  the  safety  or  security  of  the 
bank  to  sell,  with  such  credit  to  the  purchaser 
and  in  such  manner  as  to  the  bank  sh<Hild  seen 
reasonable.      On    the   same  day  A.N.T.  alio 
signed  a  paper  giving  to  the  bank  a  prefezaU« 
lien  to  the  extent  of  2500/.,  and  of  all  other  sbbm 
of  money  which  he  might  obtain  from  the  iMsk 
on  the  wool  of  the  ensuing  clip  to  be  shorn  fica 
the  said  6500  sheep.    (M  25th  January,  ISII. 
A.N.T.,  having  represented  to  the  bank  ihat  )m 
run  was  overstocked,  with  the  bank's  o(nco^ 
rence  sold  certain  of  the  mortgaged  sheep  to  ooe 
H.R.S.  for  810/.,  on  his  promissory  note,  wkidt 
was  never  paid.     A. N.T.  also  sent  to  the  bank 
the  clip  of  wool  mentioned  in  the  preferaUe  hes ; 
the  bulk  sold   it,    and  credited   the  proceeds 
to  his  account.     The  bank,  having  realised  os 
the  securities  already  mentioned,  and  on  other 
securities,  sued  the  plaintiff  H.E.T.  at  lav  on 
his  bond  for  a  balance  still  remaining  unpaid  by 
A.N.T.,  and  obtained  a  verdict   against  hiai, 
which  it  was  afterwards  sought  to  set  aside  on 
the  ffround  that  810/.  which  was  not  credited  by 
the  bank  ought  to  have  been,  although  H.B.S. 
had  failed  to  pay  his  promissory  note.    A  new 
trial  having  been  refused,  on  the  ground  that 
the  bank  was    authorised   to  sell   on  credit 
the   plaintiffs  commenced  the  present  action, 
praying  for  an  injunction    agamst   the   bank 
and  for  an  account.     The  bank  set  up  a  counter 
claim  for  an  amount  larger  than  the  verdict  ob- 
tained at  law,  on  the  ground  that  since  the 
action  at  law  they  had  discovered,   on  mors 
accurately  making  up  their  accounts,  that  a 
much  larger  sum  was  due  to  them  by  A  N.T. 
than  they  were  aware  of  at  that  time.    Htltlt 
by  Manning  P.  J.,  that  the  plaintiflb'  ignorasee 
of  A.N.T.'s  prior  debt  to  the  bank  did  nut 
exonerate  them,  but  that  as  the  plaintiffs  were 
not  consulted  in  the  sale  of  the  2500  sheep  to 
H.R.S.  they  were  completely  freed  from  lia- 
bility in  respect  of  the  bond;  the  transaction 
being  such  as  to  injure  the  security  held  by  the 
bank,  to  which  the  plaintiffs  as  sureties  would, 
on  payment  of  the  bond,  be  entitled.    NtU, 
that  the  preferable  lien  was  a  special  security 
to  the  plaintiffs,  and  that  the  proceeds  of  the 
wool  of  1878  sold  under  it  should  be  set  sgainit 
the  liability  of  the  plaintiffs.     Held,  that  the 
counter  claim  must  be  dismissed.    But,  htltl,  by 
the   Full   Court    (Martin    C.J.,    FauceU  and 
Wimlf:yer  JJ.),   reversing  the  decieion  of  the 
Primary  Judge,  that  the  dealing  of  the  bank 
with  the  clip  of  wool  under  the  lien  was  not 
such  as  to  exonerate  the  plaintiffs,  as  the  lien 
operated  upon  nothing  which  the  mortgage  did 
not  give  the  bank  complete  power  to  dispose  ot 
and  as  it  would  be  unreasonable  to  expect  the 
bank  to  hold  over,  without  selling  it.  the  dip  c' 
wool  when  received.     Held,    by   Martin  tJ. 
and    Windeyer   J.     {Faueett,    J.    disMTUient^i 
that  as  the  Court,  in  its  Common  Law  joiii- 
diction,  had  decided  that  under  the  power  of 
sale  contained  in  the  mortgage  the  bank  were 
authorised  to  sell  on  credit,  without  making 
themselves  liable  for  any  loss  oii  such  sale,  with- 
out fraud  or  ffross  negligence,  neither  of  which 
were  shown  nere;  and  as  the  sale  was  a  proper 
one  under  the  power,  the  sale  of  the  2500  sheep 
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to  H.R.S.  afforded  no  gronnd  for  releasiog  the 
sureties.  Held,  by  FauctU,  J,,  that  the  sale 
of  the  2500  sheep  was  sufficient  to  exonerate 
the  plaintifb,  who,  as  sureties,  should  haye  had 
the  power  of  saying  whether  such  a  sale  should 
take  place  or  not.  Also,  that  the  sale  was  not  a 
proper  one  under  the  power  in  the  mortgage,  as 
it  was  not  alleged  that  there  had  been  any  de- 
fault or  breach  by  the  mortgagor,  or  that  the 
board  of  directors  were  of  opinion  that  it  was 
necessary  for  the  safety  or  security  of  the  bank 
that  the  sale  should  take  place.  Hdd,  by  the 
Ciourt,  affirmiuff  the  decision  of  the  Primsfy 
Judge,  that  the  oimk,  having  obtained  a  verdict 
against  one  of  the  plaintiffs  on  their  own  repre- 
sentation of  the  account  between  them  and 
A.N.T.,  and  not  having  been  in  any  way  misled 
by  such  plaintiff,  ought  not  to  be  permitted  to 
re-open  the  matter.  Taylor  v.  Bank  of  New 
South  Wales 26 

TBADE  VLkUES— Fraud.]  The  Trade  Marks 
Act  of  1865  does  not  take  away  the  ordinary 
right  of  every  person  to  protect  himself  against 
fraud,  by  help  of  a  Court  of  Equity.  Hetde  v. 
WnTK0W8KI 74 

2.  Unregistered    mark]     The     Trade 

Marks  Act  (28  Vic.  No.  9)  recognises  ''marks*' 
as  distinguished  from  "  trade  marks'*;  and  also 
recognises  titles  to  such  marks  independently  of 
the  Statute  and  of  registration.  The  Act  also 
contemplates  that  the  person  applying  for  re- 
gistration shall  be  entitled  to  the  mark  he 
wishes  to  register  in  some  way  other  than  by 
mere  priority  of  application.    Accordingly,  a 

f  arson  is  not  entitled  to  appropriate  to  himself, 
y  registration,  an  established  commercial 
mark,  though  not  registered.  The  owner  of 
such  an  established,  i>ut  unregistered  mark 
can  claim  the  protection  of  the  Court  against 
another  person  who  has  registered  it,  upon 
general  principles  of  equity.  Harris  v,  Oqq  114 

UHBEGISTEEED  MASK— iSTee  Trade  Marks  2. 

TOLUVTAET  ALIEEATIOE— i^mtwi— 13  Eliz. 

c.  6—27  Eliz.  c.  Ar-District  Courts  Act,  22  Vic. 

No.  18,  sees,  78,  79.]    On  30th  September,  1864, 

Jd.,  being  indebted,  conveyed  all  iiis  real  estate 

to  trustees,  in  trust  to  sell  the  same,  and  with 

the  proceeds  to  pay  off  the  charges  thereon,  and 

to  apply  the  residue  in  payment  of  his  debts, 

and  as  to  any  surplus  there  might  be,  to  pay  the 

aame  to  such  trustees  as  his  wife  might  luune, 

for  her  benefit  and  that  of  her  children.     At  the 

time  he  executed  the  deed,  M.  was  indebted  to 

C  and  R.,  each  of  whom  obtained  judgment 

against  him  in  the  District  Court  in  March, 

1865.     On  1st  April,  1865,  the  Registrar  of  the 

XMstrict  Court  sold  by  auction  all  M.'s  right, 

title,  and  interest  in  certain  of  the  lands  con- 

ireyed  in  the  deed  of  1864,  under  R.*8  judgment, 

jtnd  the  plaintiff  became  the  purchaser ;  and  the 

3Eteg;i8trar  subsequently  conveyed  the  lands  to 

liiin,  as  required  oy  sec.  79  of  the  District  Courts 

^ct  (22   Vic.   No.  18.)    Some  time  after  this 

R.    for    valuable    consideration    assigned    his 

jndgment   against   M.   to  the  plaintiff.    The 

"^,  as  purchaser  from  the  Registrar  of 


the  District  Court,  claimed  to  have  the  deed 
of  30th  September,  1864,  declared  void,  as  being 
voluntary  under  the  Statute  27  Miz.  c.  4  ;  and, 
also,  as  having  delayed  or  defeated  a  creditor  or 
creditors,  and  as  fraudulent  under  the  Statute 
13  EUz.  e.  5 ;  claiming,  also,  if  the  deed  should 
be  set  aside,  to  come  m  as  purchaser  of  the  land 
at  the  sale  by  the  Registrar  of  the  District 
Court,  on  1st  April,  1866.  Held,  affirming  the 
decision  of  the  Acting  Primary  Judge,  that  the 
deed  was  not  a  voluntary  deed,  and  that  if  it 
were  a  voluntary  deed  it  was  not  void  under  the 
Statute  27  Eliz,  c.  4,  as  a  voluntary  deed  can 
only  be  set  aside  by  a  subsequent  purchaser  for 
value  from  the  settlor;  and  that  the  Statute 
does  not  apply  to  the  case  of  a  sale  in  invitum. 
Held,  also,  that  the  creditors  of  M.  were  not, 
in  violation  of  the  terms  of  the  Act  13  Eliz.  e. 
6,  delayed  or  defeated  by  the  deed  of  Septem- 
ber, 1864 ;  and  that  the  trust  to  pay  the  surplus 
to  trustees  for  the  benefit  of  M.'s  wife  and 
children  distinguished  the  case  from  that  of  a 
mere  voluntary  trust  deed  executed  for  the 
benefit  of  creditors.  Held,  also,  that  such  a 
deed  was  not  implied  evidence  of  fraud. 
SemblCf  that  a  mere  trust  for  the  payment  of 
debts  becomes  irrevocable  aftsr  any  one  credi- 
tor has  given  his  assent  to  it.  Godfjeisy  v, 
Poole j 

WIPE— 7Vaw4/«r  to.—See  Insolvent. 

^ILT*— Codicil— Construction.']  By  will  testa- 
tor devised  the  residue  of  hJs  real  property  to 
his  trustees,  as  follows  :— '*  In  trust  to  sell  and 
dispose  of  the  same  by  public  auction,  and  with 
the  proceeds  thereof,  in  the  first  place  to  pay 
off  a  mortgage  .  .  .  ,  and  to  divide  the 
balance  equally  between  my  dear  wife  A.,  her 
share  to  be  invested  in  some  real  security,  and 
free  from  any  husband,  her  sister  J.,  and  my 
said  three  brothers  and  two  sisters  as  joint 
tenants,  as  my  brothers  and  sisters  are  con- 
cerned." By  a  codicil  to  the  will  the  testator 
devised  certain  freehold  property  to  his  wife, 
and  concluded  the  codidl  as  follows  :— "  Atthe 
death  of  my  said  wife,  all  property  real  taken 
under  this  or  any  former  vnll  to  be  devised  by 
her  in  any  way  she  pleases,  to  all  or  any  one  or 
more  of  my  brothers  or  sisters  as  she  may  think 
proper,  or,  on  their  death,  to  any  of  their 
children."  Held,  that  the  will  cave  a  seventh 
share  of  the  proceeds  of  the  residue  of  the  tes- 
tator's real  estate  to  each  of  tiie  legatees ;  and 
that  the  only  effect  of  the  testator's  brothers 
and  sisters  being  given  their  shares  as  joint 
tenants  was  to  prevent  the  lapse  of  the  share  of 
any  brother  or  sister  dying  in  the  testator's 
lifetime.  Held,  also,  that  the  seventh  share  of 
those  proceeds  left  to  the  wife  was  not  '*  pro- 
TOrty  real"  within  the  meaning  of  the  codicil. 
Held,  that  the  freehold  property  devised  to  the 
wife  by  the  codicil  was  "  property  real"  within 
the  meaning  of  the  same,  and  therefore  that  the 
wife  took  only  a  life  interest  in  it ;  but  that  it 
was  not  necessary  for  the  Court  to  determine 
who  might  be  entitled  to  the  property  in  the 
event  of  the  testator's  wife  not  ourectins  by  her 
will  to  which  of  the  parties  designated  in  the 
oodicil  it  should  go.    Ksdican  v.  Aluen  -    190 
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DIVORCE,  ECCLESIASTICAL,  AND  VICE- ADMIRALTY  CASES.      [N.  S.  W.  R. 


DIYOBCE. 


Cahhs. -^Sidney  v.  Sidney  (34  L.J.,  P.  M.  & 
A.  122)  followed 7 

SluaH  V.   StuaH  (32  L.J.,  P.  M.  &  A.  110) 
followed 18 

TRAdriCH  ^  Petitioner  failing  to  proceed^ 
Bide  nisi  to  have  petition  taien  off  the  JlleJ] 
Where  petitioner,  after  leave  had  been  given  to 
the  respondent  to  appear  and  file  an  answer, 
served  a  notice  of  discontinnanoe,  the  Court 
granted  a  Rule  ntn  calling  upon  the  petitioner 
to  show  cause  why  the  petition  should  not  be 
taken  off  the  file.  Stuart  v.  Stuart  followed. 
KiRBT  V.  KiRBY 18 

SEETICE  OF  VOTICE  OF  XOTIOV  TO  HAKE 
BECESE  nsi  ABSOLUTE  OH  THE  CEOWH 
80LICIT0E— Notice  of  motion  to  apply  to  make 
deoree  nvti  absolute  need  not  be  served  on  the 
Crown  solicitor.     Wallis  v.  Wallis       -      19 

SETTLEHEHT  OH  WIFE  AHB  CHILDEEH— 

Matrimonial  Causa  Act  1873,  /rec.  29.]  The 
petitioner  obtuned  a  deoree  nisi  for  the  dissolu- 


tion of  her  marriage  with  the  respondent,  who 
at  the  time  did  not  work  at  his  tnde,  snd  had 
no  fixed  income  and  no  property,  except  20002. 
in  cash.  A  deposit  receipt  for  10002.  of  this  feQ 
into  the  petitioner's  hands,  and  on  the  decree 
being  mane  absolute,  the  interest  on  that  amount 
was  ordered  to  be  secured  to  her  dttm  sob  d 
casta  vixerU,  and  to  the  two  children,  issue  of  the 
marriage.  Sidney  t,  Sidney  toUowed,  Fabkkllt 
v.Farrbllt 7 


STATUTES— 
36  Vie,  y^o.  8,  s.  29.— See  Settlkmemt  ov 

WiPB  and  Childkkk. 
36  Vic.  No.  8,  s.  20.— See  Trial  bt  Jury. 

TRIAL  BT  JUBT—  Right  oj  eo-respondaU  to 
strike  jury — 36  Vie.  Xo.  9,  «.  30.]  A  co-respon- 
dent, against  whom  damages  are  claimed,  hss 
a  right  to  take  part  in  striking  the  jury  em- 
pannelled  to  try  the  issues.  Hokwitz  v.  Hor- 
wiTz  AND  Solomon 1 


ECCLESIASTICAL. 


ATTESTATIOH— rt/&  Act,  1  Vie.  c.  26,  s.  9- 
Acknowledgment  of  previous  signature  by  tcit- 
ness.]  The  signatures  of  both  witnesses  to  a 
will  must  be  written  down  together  after  the 
testator's  acknowledgment  of  his  signature  to 
his  will  in  their  joint  presence.  Semole — There 
is  now  no  reason  for  retaining  the  exclusive 
application  of  probate  to  personal  estate,  but  as 
the  law  now  stands  this  must  continue  to  be  so. 
Hannan  v.  Whitworth  -        -        -        -      11 


PROBATE  —  Admimsiratrix  —  Adminislralion 
bond.]     A.  died  in  New  South  Wales  intestate, 


leaving  property,  which  came  into  the  hands  dt 
the  Curator  of  Intestate  Estates.  The  next-of- 
kin  of  A.,  living  at  the  time  of  his  decease,  wen 
B.,  a  sister;  C,  a  brother;  and  the  applicsiit,a 
sister.  Before  this  application,  B.  and  C.  died, 
and  the  Full  Court  having  refused  to  allow  the 
payment  by  the  Curator  to  the  applicant  of  the 
shares  of  B.  and  C.  without  the  applicsnt's 
taking  out  administration  to  their  estates  here, 
while  finding  that  she  was  solely  entitled  to  aU 
the  property  of  A.,  the  Primary  Judge  granted 
administration  to  the  estate  of  A.  to  the  sp- 
plicant,  with  security  to  a  nominal  amount  only. 
In  the  Goods  qfi.  C.  Abkot       -        -       -   U 


YICE-ADMIRALTT. 


TOWIHG  — -  Salvage  —  Service  —  Principles  on 
which  the  Court  determines  as  to  the  nature  qf 


the  services    rendered.] 

BANK    .  -  .  - 
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